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IN THE SUPREME COURT
of the
STATE OF UTAH

RICHARD N. PETERSON and
MAXINE H. PETERSON,

Plawntiffs-Respondents,,
1 P Case No.

Vvs. 138239

J. LOWELL PLATT and
JOSEPH W. BEESLEY,

Defendants-Appellants.

BRIEF OF APPELLANTS

NATURE OF OF THE CASE

Essentially, this is is an action for conversion of
personal property located in a drive-in food establish-
ment, and for resulting damages. Defendant counter-
claimed for unpaid lease rentals and damages for breach
of lease.

DISPOSITION IN LOWER COURT

The lower court granted judgment for plaintiff on
the complaint and denied defendant’s counterclaim. The
judgment granted consisted of :
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(a) $ 181.48 lease rental pro-ration;

(b) $8,527.74 equitable interest in equipment;
(c) $ 654.19 interest in other equipment;

(d) $1,644.63 other items of personal property;
(e¢) $1,632.00 items of inventory;

(f) $ 10.00 mental anguish; and

(g) $1,000.00 punitive damages;

making a total judgment of $13,650.04, and costs.
RELIEF SOUGHT ON APPEAL

Defendant seeks reversal of the entire judgment of
the lower court, and an award of jugment to defendant
and against plaintiff in the amount of $1,250.00 on the
counterclaim.

STATEMENT OF FACTS

Richard N. Peterson and Maxine H. Peterson, his
wife, are the plaintiffs-respondents; and J. Lowell Platt
and Joseph W. Beesley are the defendants. For practi-
cal purposes, Richard N. Peterson is referred to as
the plaintiff in this brief and J. Lowell Platt is referred
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to as the defendant, both refercnces in the singular.
When Maxine H. Peterson is referred to, she is men-
tioned as “plaintiff’s wife,” although in fact she i1s a
party plaintiff; and and Joseph W. Beesley is not re-
ferred to at all in this brief. It is believed this designa-
tion will assist the court in identifying the parties in
what is a rather involved fact situation.

The facts, rather than the law, will determine this
appeal, although the trial judge committed error of
both law and fact. To present the facts fully, defendant
has clected to set forth a rather detailed, chronological
report of the facts as they were stated by plaintiff and
his witnesses, and this appears under Point 1 of the
argument. Under the Statement of Facts as here pre-
sonted, defendant will simply quote verbatim the Find-
ings made and entered by the trial court. This is for
the convenience of the (lourt on appeal, because defend-
ant will later show the gross error in the court’s findings
as quoted below.

But before quoting the court’s findings, defendant
will make one simple observation of fact that is of
critical importance on appeal because it entitles de-
fendant to reversal of the judgment granted by the
lower court. It is important to emphasize and remem-
ber this fact, because a considerable attempt will be
made by plaintiff’s counsel on appeal, as was made in

the lower court, to confuse this fact. The critical fact

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



4

is this: The entire judgment was based upon a conver-
sion and damages resulting therefrom, although plain-
tiff, if he ever had a right of action for conversion,
elected not to consider it a conversion, but actually
sold and assigned all of his right, title and interest in
the property which he claimed was converted. This is
fatally inconsistent with the theory of conversion, and,
as the conversion falls, so falls all other segments of
the judgment awarded. For this reason, considerable
time has been spent, and space utilized, to frame the
complete factual picture, so that the undisputed fact of
plaintiff’s continued claim of ownership after the con-
version can be seen in the complete setting. In so doing,
defendant does not abandon his other points on appeal,
but simply suggests the other points are moot after the
conversion finding is reversed, and defendant is entitled
to judgment on his counterclaim.

Well, back to the trial court’s findings, which de-
fendant now quotes in full, but without approval:

FINDINGS OF FACT

1. Defendant, J. Lowell Platt is and at all times
herein concerned was a resident of Salt Lake County.
[Ttah.

2. On the 10th day of June, 1960, the plaintiffs en-
tered into a Lease Agreement with defendants, with
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plaintiffs as lessees and the defendants as lessors of land
and a building to be constructed thercon by lessor which
premisces became known as “Arectie Cirele Drive-In” at
Highland Drive and Gunn Avenue, Salt Lake City, Utah.
On the same day, the plaintiffs delivered to the defend-
ant, J. Lowell Platt, a check in the amount of $1,250.00,
representing advance payment of the last two mnonths

of the Lease.

3. 'The building was not ready for occupancy until
August 23, 1960, at which time the plaintiffs entered into
possession of the premises—the plaintiffs paying defend-
ants $625.00 as rent for the period commencing August
23, 1960, and ending September 22, 1960.

4. Continuing from the aforesaid date of August
23, 1960, to and including August 10, 1962, the plaintiffs
occupicd, operated and possessed the premises, conduect-
ing thereon a public food distribution system known as

*Aretic ("irele Drive-In.”

5. Concurrently with the payment by plaintiffs to
defendants of the $625.00 on August 23, 1960, the parties
agreed that the monthly rent period provided in the Lease
be amended to, and thereafter should be, from the 23rd
day of each month with the term of the Lease to com-

mence August 23, 1960.
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6. In December, 1961 and January, 1962, the plain-
tiffs paid only a one-half month’s rent, and in April,
1962, the plaintiffs failed to pay the current rent for that
month. Plaintiffs, however, subsequently paid the cur-
rent rental for succeeding months, including the rental
due and payable on May 23, 1962, and likewise rental due
and payable on June 23rd and July 23, 1962. Thus, by
August 14, 1962, plaintiffs had paid the rental on the
premises to August 23, 1963, though there were two
months’ back rent unpaid resulting from the one-half
payment made in December, 1961, and January, 1962, and
the failure to pay any rental in April, 1962.

7. During the period of time that plaintiffs occu-
pied the Drive-In property, the defendants never at any
time made any demands on plaintiffs for the payment
of delinquent rental, nor was any notice ever given to
plaintiffs of any default on the part of plaintiffs in the
performance of the Lease or of any intention on the part
of defendants to terminate the plaintiff’s occupancy of
the premises.

8. During the nighttime or early morning of August
14, 1962, the defendant, Platt, without notice or warning
to plaintiffs whatsoever and without authority of plain-
tiffs, went to the Drive-In premises, changed the lock on

the building, parked his camper in front of the door,
and denied plaintiffs access to the Drive-In and thus

“took over” the premises. On being notified by the early
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morning help of defendant’s action, the plaintiff, Richard
N. Peterson, went to the premises and requested Platt to
open the doors, to get the business open, and then to sit
down and iron out what differences there were, all of
which Platt defiantly refused to do. Particularly did

Poterson request that he be given the perishables and
his bookkeeping and payroll records, all of which was
again refused by Platt in an arrogant and defiant man-
ner. Defendant, Platt, would not even lct Peterson have
access to the telephone in the premises to call the em-

plovecs and advise them not to come to work.

9. The Court finds that the conduct of the defend-
ant, Platt, was overt, uncalled for, colored with malice
and amounted to an unlawful termination of the Lease
and conversion of Peterson’s property within the prem-

1868,

10. At the time of the lockout and take-over by the
defendant, J. Lowell Platt, the following items and prop-
erty were within the premises, all of which were convert-
ed by the defendant, Platt:

(a) Equipment being purchased by the Petersons,
from Arctie Cirele, Ine. under a conditional sales con-
tract, (Exhibit No. 6, p. 1), the value of Peterson’s
equity converted being $8,527.74.
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(b) Equipment (Exhibit No. 7, page 1) not covered
by the conditional sales contract (Value: $2,366.19) less
the amount of the Marvion Sign Obligation ($1,712.00).

........................ $654.19

(¢) Other items of personal property (Exhibit No.
7, page 2), having a value of $1,644.63.

(d) Inventory (Exhibit No. 7), having a value of
$1,632.00.

11. The equipment covered by the aforesaid Condi-
tional Sales Contract, Exhibit No. 6, which equipment was
being purchased by the Petersons from Arctic Circle,
Ine., was a special type of equipment manufactured for

the particular type of business operated by plaintiffs.
The equipment was of a peculiar and special nature and
had no ready market value, and as a practical matter

could only be replaced by the purchase of new equipment.

12. At the time of the “lockout” and “take-over” by
Platt, the Petersons had only a break-even business. In-
come equaled the operating expenses but developed no

interest on capital invested.

13.  The conduct on the part of Platt in terminating
the Lease was very upsetting to Peterson and the cause

of considerable embarrassment and mental suffering.
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14. The plaintiffs at no time entered into collusion
with or cooperated with any third party fromn whom they
were puchasing any equipment or fixtures in an attempt
to harass the defendants or cause them to suffer any
financial expense or loss. The plaintiffs at all times per-
tinent hercin acted in good faith.

15. The civdence fails to show that the defendant,
J. Lowell Platt, advanced any payments for sewer and
building taxes which should have been paid by the plain-
tiffs. No sums whatsoever remained due and owing to
the defendant, J. Lowell Platt, by the plaintiffs, Peter-
SOM,

16. The evidence fails to show that the plaintiffs
maliciously or without just cause, excuse or reason,
caused the water to the premises to be disconnected
without prior notice to the defendants prior to the time
ol the property being vacated by the plaintiffs and
occupied by the defendants.

ARGUMENT

POINT NO. I.
THERE WAS NO CONVERSION

Since the trial court found the factual issues gen-
erallv in favor of the plaintiff, it is realized that it is
difficult on appeal to upset the trial court’s findings.
[Towever, the critical aspects of this case depend upon
the facts, and it 1= necessary to show that the trial court’s
findings are inaccurate, unsupported by the evidence,
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or directly contrary to the evidence. The trial was
rather long, beginning on October 10 and continuing
until October 22, 1963, and the record, including the trans-
eript and depositions, substantially exceeds 1,000 pages
in length. The following presentation of the evidence
is an honest and fair extract of the record, viewed, as it
must be, in the light most favorable to plaintiff. If con-
flicting testimony from defendant is used, such will be
clearly stated, and the opposing testimony from plaintiff
or plaintiff’s witnesses will be cited.

(a) Background events leading to “lockout”: of
August 14, 1962. ’

Plaintiff operated an Arctic Circle franchised drive-
in located on 20th East and 33rd South, Salt Lake City,
from 1954 until 1961 (T. 9). Plaintiff’s wife was related
to members of the Edwards family that controls the
closely held Arctic Circle corporation (T. 457). In the
spring of 1960 plaintiff decided to acquire a drive-in op-
eration on 3068 Highland Drive, at the interseetion with
Gunn Avenue, Salt Lake City, and he executed a lease
for a ten year term, whereby he leased from defendant
the ground with the building to be constructed (T. 11).
The lease was dated June 10, 1960, but defendant was ob-
ligated to build the building to Arectic Circle specifica-
tions, and it was anticipated that the building would be
completed August 10, 1960 (T. 11). The monthly rental

payments were to be $625.00 per month, and plaintiff
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made an initial payment of $1,250.00, which was to pay
the rent for the last two months under the lease (Ex. 1-P,
T. 20). The regular monthly payments were to begin on
August 10, 1960, which was the anticipated date of occu-
pancy (lNx. 1-P).

The building was completed nearly two weeks later
than anticipated, and plaintiff did not actually take oc-
cupaney until August 23, 1960 (T. 14-18). At this time
defendant had obligated or invested $105,000.00 in the
building and the land (T. 664). When defendant asked
plaintiff for the rent on August 23, plaintiff suggested
that the rent be pro-rated from then until the 10th
of September, because plaintiff had been unable to take
possession on the anticipated date of August 10 (T.
18-20). Defendant said that he needed the entire $625.00
to make an installment payment on the property, and that
he would prefer that plaintiff pay the full monthly rental,
and then simply pay succeeding rental payments on the
23rd of ecach month, and plaintiff agreed (T.18-20).

Plaintiff’s business proved to be unsuccessful. He
never showed a profit on his tax returns (T. 539). He
fell $1,250.00 behind in his lease rentals to defendant
(T. 229-30). He had bought substantial equipment from
Aretie Cirele, and couldn’t keep current in the payments.
In fact, the conditional sales contract required payments
only during eight months of the year, and required no

payvments during four months of winter when business
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ordinarily was slow (Ex. 10-P). Despite this, plaintiff
in 1961 and 1962 succeeded in getting these payments
temporarily reduced from $1,011.79 to $550.00, and he
was still having trouble (T. 473, 483-85). By August of
1962 plaintiff had missed two of the reduced monthly
payments (T. 483-84). Perhaps Arctic Circle’s reluctance
to allow further arrearage on equipment payments was
the fact that plaintiff had accumulated an open account
debt of about $15,000.00, and this debt was unsecured (T.
143). Further, plaintiff received a $1,000.00 personal
loan from an officer in the Arctic Circle organization,
and did not pay it back (T. 494-95).

Plaintiff’s business was so bad that one of plaintiff’s
witnesses at the trial said it was “unique” in that respect
(T. 439). This same winess, Don J. Edwards of Arectic
Cirele, said he thought the business finally was about to
a “break-even” basis on August 14, 1962 (T.440). On
cross-examination Don KEdwards explained what he
meant by ‘“‘break-even,” saying that it simply meant that
gross income equalled operating expenses, but was not
sufficient to pay installments or interest on equipment
purchases (T. 474-80). Plaintiff also classified his own
business as near the “break-even” point, and also admit-
ted a rather unusual view of that term:

Question: (By Mr. McMurray) . . . would you
explain to the court what vou mean by the
concept “breaking-even”; or what you meant
by the concept “hreak even”
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Answer: Well, that is where vou—my concept
or way I figure it ix where your income and
vour outgo of vour—your outgo or funds
provided for absolute necessities of carrying
on that business, equal. In other words, it 1s
where vour purchases and expenses and pay-
rolls amount to the same as vour income, or
figuring the break-cven, I have never—I have
never entered into my own personal with-
drawals, back payments or equipment, which
1s, to me, capitalization, and of course the
payments also included any break-down of
interest on the contract.

Question: Do I understand they are excluded?

Answer: Those are excluded; nor have I ever
figured depreciation in figuring my break-
even point. (T. 502-03; See T. 505).

Plaintiff thus elaimed that his business had reached
a break-even point, but that it could not pay any part of
equipment purchases, no part of his salary or “personal
draws,” no interest expense, and no depreciation. So, to
an investor, this break even business would lose at least
$10,000.00 per year. Why? Because it would be necessary
to hire someone to do what plaintiff was doing, and
plaintiff was mmanaging a business that was open inore
than S4 hours a week (T. 464). Further, a reasonable
allowance for depreciation would have to be made, be-
cause the equipment would have to be replaced when
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worn out. These two items alone, not considered an “ex-
pense” by plaintiff on his break even theory, would
exceed $10,000.00 per year. Such an assured loss wouldn’t

be too appealing to a reasonable investor.

In this financial condition, plaintiff was finally told
by Arctic Circle that he would have to do something to
bring current the delinquent payments on the conditional
sales contract or they would have to take steps to pro-
tect themselves (T.35). Arctic Circle had actually as-
signed the proceeds receivable under the contract to the
bank, and the bank was pressing for payment or it might
exercise the “recourse” provision of the assignment and
make Arctic Circle buy back the contract (T. 470-72).
But plaintiff couldn’t do anything, since he would have
to make such payments out of capital rather than drive-
in receipts, and he testified that he had no operating

capital :

“. . . I have testified that I was out of operating
capital, and any payments made to the bank would
have to come out of operating capital.” (T.520)

To make matters worse, plaintiff on August 13 was
heading into the fall and winter months, when business

would be even worse.

(b) Discussion of August 13, 1962:
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Financially depressed and embarrassed and con-
cerned because Aretie Cirele had announced it was going
to take steps to proteet itself, plaintiff called defendant
on the telephone at about 1 p.n. on August 13, 1962 and
said that he wanted to talk to defendant ('T. 34). Dcfend-
ant drove from his home down to the drive-in, where
plaintift discussed his financial condition. Plaintiff said
that he had been put on notice by Arctie Cirele that it
would have to take steps to proteet itself, although he
had not been given any direet notice of repossession (T.
on-38, 532). Plaintiff did say that he could not do any-
thing about it, and that the matter was out of his hands
('T. 254-58). Plaintiff tried to get defendant to take back
the business and run it himself, since then defendant
would not have to pay rent to himself and he might be
able to make it; although shortly thereafter plaintiff
contradicted his very own testimony and said that abso-
lutely nothing was said about defendant taking over the
business:

“. . . I thought, possibly, the fact that he owned
the property, that he would be interested for the
fact that he could take over and possibly have a
more successful operation because of the rent
that he wouldn't have to pay. He let me know im-
mediately, that he absolutely wasn’t interested in
taking over any operation of any type of food
business, whatsoever. I explored the—I explored
the possibility that he had somebody in mind, pos-
sibly a relative or somebody that he would possibly
be interested in setting up in business, and, of
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course, he wasn’t. I then talked or tried to ap-
proach and discuss the possibilities of re-writing
a new lease with Mr. Platt (defendant) based on a
percentage of sales . .. Mr. Platt told me that he
couldn’t re-write the lease; that, if he didn’t get
that $625 right exactly when it was due, he would
go broke; he would go ‘down the drain.”” (T. 36)

Despite this testimony, a few minutes later plaintiff
testified in shocking contradiction of himself:

Question: (By Mr. McMurray) Was there any-
thing in this conversation relative to your
terminating the business at that point and
Mr. Platt taking it over; that is, your sur-
rendering the property and Mr. Platt taking
1t over?

Answer: Absolutely not. (T.38)

Another aspect of this conversation which is diffi-
cult to understand, strictly in light of plaintiff’s testi-
mony, is his claim that his primary reason for calling
defendant was to tell defendant not to rely on receiving
the lease rental payments:

Question: (By Mr. MeMurray) Would vou tell
the court the substance of that conversation?

Answer: Yes, sir ;Mr. Platt arrived at the drive-
in, and I told him that I understood that he
was getting ready to build an office building,
and that I only thought he should know at
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what point the drive-in was at, because I
thought that I had an obligation to him of
not letting him stick out his neck on an office
building if he was to do any part of the fi-
nancing from the success of the drive-in. (T.
39)

Despite this avowed primary purpose of warning
defendant not to do anvthing in reliance on receiving
the lease rental payvments from the drive-in, plaintiff
then testified only two pages later in the record that he
wanted to assure defendant that, whatever happened,
the leasce rental pavments would he made -

[

. at this point I assured Mr. Platt one of the
reasons I called him down was that I did not—
I told him didn’t want anything to happen that
would get him excited and have him take moves
that were not called for, that might possibly force
me into bankruptey against my will; and assured
him that, regardless of what happened in relation
to Edwards, his rent would be paid; his rent
would be paid, regardless.” (T.37)

Defendant was understandably confused and con-
cerned after this conversation. If plaintiff’s testimony
can be believed, and we assume throughout this brief
that every word plaintiff said in his testimony is true
(however contradictory one part may be with another),
then the purpose of the conversation was for plaintiff
to tell defendant (1) not to stick his neck out in reliance
on the lease payments, hecause Aretic Cirele was going
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“to take some type of steps to protect themselves” (T.
35), and (2) not to get excited, because everything would
be fine and, come what may, defendant could always rely
on the rental payments (T. 37).

(¢) The “lockout” on the morning of August 14,
1962.

After defendant and plaintiff finished their conver-
sation of August 13, defendant talked with his attorney
(George Searle) and expressed a fear that Arctic Circle
might re-possess from plaintiff equipment which had

been built-in at the drive-in and damage the building, and
his attorney advised him of his right under “Clause 8”

of the lease, and said that defendant would have to take
sleps to protect himself ('T. 654, 49). Defendant worried
about this, and at about 7 a.m. on August 14 he and his
wife went down to the drive-in (T. (G54). She drove a
passenger car and he drove a “camper” so that he could
park it close to the door of the drive-in to prevent re-
moval of equipment, and he or his children could stay
day and night in the camper to prevent a midnight re-
possession by Arctic Circle (T. 658). Defendant called
plaintiff on the telephone shortly after 7 a.m., and plain-
tiff’s daughter answered, saying that her father had
left for the University of Utah and that her mother was
still asleep (T. 654). Defcndant then went down High-
land Drive a short distance to Mulholland’s Lumber
(when they opened about 8 aim.) and hought three locks
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and put them on the three doors of the drive-in to secure
the premises (T. 655). (Compare this uncontroverted
testimony with the court’s finding that the lock-out was
“during the wighttime or carly morning” — Finding No.
S, supra. Plaintiff had alleged it was during the night,
hut not one iota of evidence supported that allegation. It
ix highly questionable as to why the phrase of “during
the nighttime” appeared in the finding.) He then called
plaintift’s residence again (about 8:30 a.m.) and talked to
plaintif{"s wife, advising her of what he had done (T.
(25). Nhe said that closing the drive-in was “wonderful,”
she would call the employees of the drive-in and tell them
about it, and that she would also call plaintiff and tell
him (T. 655). She did ecall plaintiff and told him of
her conversation with defendant (T. 39). Compare this
with the court’s wholly erroneous finding that the “help”
from the drive-in called plaintiff (Finding No. 8, quoted
in full, supra.)

Plaintift thereupon drove to the drive-in, arriving
there some time around 10:00 a.am. (T. 38). Plaintiff in-
quired ax to what had happened, and defendant advised
him that the place had been closed to prevent removal
of equipment or supplies from the drive-in (T. 40, 656).
Plaintiff suggested that defendant open the place for
busxiness, and they could attempt to work out adjustments
later (T. 40). Defendant said no, because the rental pay-
ments due him were delinquent and he was afraid Arctic
Cirele would re-possess equipment from plaintiff and
damagce the building, and that he had talked to his at-
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torney about the matter, and that no one was going into
the building (not even defendant, himself) until the court
determined who was entitled to what (T. 40-41). Defend-
ant said he was enforcing “Clause 8” of the lease agree-
ment (T. 49). Clause 8 of the lease reads as follows:

It is further agreed between the parties here-
to that if default be made in the payment of the
rent above reserved, or any part thereof, or if any
of the covenants and agreements herein con-
tained to be kept by the Lessee, it shall be lawful
for the Lessor, his heirs or assigns, at any time
thereafter at their election, and without notice to
declare said term ended, and to re-enter said de-
mised premises or any part thereof, either with
or without process of law, and to expel or re-
move or put out the Lessee or any person or
persons occupying the said premises, using such
force as may be necessary to do so, the same to be
without prejudice as to remedies which might
otherwise be available for arrears of rent or any
breach of covenant, or agreement, and Lessor
shall at all times have a valid first lien for rent
due upon all property of Lessee, whether exempt
by law or not, as security for the payment of the
rent herein reserved. (Exhibit P-1)

Plaintiff asked if he could go in the building and
get his payroll records, and defendant said no, because
no one was going into the building (7T. 41). Plaintiff asked
if he could renove the perishable items, and defendant
said no, because no one was going in the building until
the court decided the matter (T. 40). Plaintiff then
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asked if he could go in the building and use the phone
to call the “help™ and tell them not to come to work, and
defendant said no, because no one at all was going
into the building until things were straightened out, but
that if plaintiff wanted to make a call there was a pay
phone and defendant offered plaintiff a dime to make a
call (T. 43-44). Plaintiff took this as an insult, and left
(T. 44).

(d) Plaintiff’s assignment of all his interest near
noon of August 14, 1962,

After plaintiff left the drive-in, he talked with his
attorney (Howard Jones) about his legal position, and
then went to Aretie ('irele and told Ralph D. Edwards,
an officer in the corporation, about the events of the
morning and about his discussion with his attorney (T.
411-12, 572-74). Ralph Edwards said that he didn't like
the legal advice that Mr. Jones had given to plaintiff, and
suggested that plaintiff go with him to the law office of
Wilford M. Burton, which they did (T. 412). Mr. Burton
was the attorney for Arectic Circle on a regular retainer
basix, and the primary concern of Aretic Circle was to
work out something to secure the presently unsecured
open account debt of $15,000.00 which plaintiff owed
(T. 143. 430).

Mr. Burton advised plaintiff and Edwards that he
thought perhaps defendant had made a conversion of
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plaintiff’s property, but that to make sure there was a
conversion, he would prepare some papers and they could
go back to the drive-in that day and make a clear demand
in the name of Arectic for the equipment and supplies,
and if they were delivered it would be alright because
they would have what they wanted, and if they were not
delivered, then the defendant would have converted them
(T. 736-38). Mr. Burton thus proceeded to prepare three
documents to accomplish this, all of which are in evidence
as part of Exhibit 5-P.

The first document, entitled “Assignment”, is ex-
ceuted by plaintiff and his wife for acknowledged con-
sideration, and it purports to:

“ .. assign, convey and sell to ARCTIC CIR-
CLE, INC. all of the merchandise and inventory
and all equipment not covered by conditional sales
contracts located in the premises on Highland
Drive and Gunn Avenue . . .” (emphasis added)

The second document, entitled “Agreement,” is ex-
ecuted by Ralph D. Edwards for Aretic (ircle, Inc., and
by plaintiff and his wife. This document was made for

the purpose of expressing “the understanding of the
parties as to the manner in which said assignment shall
operate.” So the second document was to explain the
first, and said second document provides generally that

“the assignment vests title and ownership absolutely in
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Aretic of all items coming within the terms of the as-
signment” and that Arctic would proceed to bring an
action to recover such items from defendant and then
dispose of them and credit the proceeds to the account
plaintiff owed to Arectic. Arctic could do this in its sole
discretion, and without notice to plaintiff, and Arectic,
itself, could be the buyer of such items if it so desired.
This document did not cover the equipment sold under
conditional sales contract to plaintiff by Arectie, but it
docs recite that:

“It 1s understood that Aretic will be recover-
ing and taking possession of the equipment at
sald location which has been sold to Peterson

(plaintiff) by Arctic on conditional sales con-
tract.” (Ex.5-P(B) ).

The third document prepared by Mr. Burton is also
executed between Aretie Cirele and plaintiff and his
wife, and after reciting acknowledged consideration, says
that plaintiff:

**. . . has hereby conveyed and assigned to Aretic
all claims, rights, causes of action of every kind
and desription which Peterson (plaintiff) has now
or may hereafter have against J. Lowell Platt
(defendant) ...” (Ex. 5-P (C).

(e) Conversation on afternoon of August 14, 1962.

Having made the assignment of plaintiff’s interest,

plaintili in the company of Don C. Edwards and Ralph
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Edwards (Arctic Cirele officers) went to the drive-in
(T. 52). Defendant was not there, but there were two
boys in the camper which was parked near the building,
and, upon request, one of the boys called defendant, and
defendant arrived about twenty minutes later (T. 51-52).
Plaintiff introduced defendant to the two Edwards, and
then announced that he had sold and assigned everything
to Arctic Circle (T. 52-55, 80-81). Defendant told him
that he couldn’t do that because he didn’t have a right to
do it (T. 53). At this point Ralph Edwards, for Arctic
Circle, made the formal demand suggested by Attorney
Burton, and that demand is quoted by plaintiff as follows:

“. .. Ralph Edwards turned to Mr. Platt (de-
fendant) and says, ‘I am Ralph Edwards of Arctic
Circle, and I make demand of you to unlock this
building so we can get in, take inventory, and
remove our equipment.’ ”(T. 53)

Defendant responded that ‘‘Nobody is gefting into
that building without a court order until a lot of ques-
tions are answered.” (T. 53). Don Edwards then sug-
gested that they weren’t getting anvwhere, and said
“Let’s get away from here,” and they left (T. 53). Even
though plaintiff and the Edwards advised defendant that
everything plaintiff owned had been assigned to Arctic
Circle, they did not show defendant anv documents and
did not have any with them; in fact, Attornev Burton
testified that the documents probably were signed on
August 15 even though he dated them August 14 (T.
721).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



25

() Aretie Cirele as assignee sought repossession.

Shortly after August 15 Aretie Cirele, through At-
torney  Durton, brought suit for repossession of the
equipment in the drive-in, took a default judgment agaist
defendant, and during the first week in October were out
at the drive-in with Sheriff Harry Holley tryving to get
in the building when defendant happened to drive by and
sce them (1. 665-66). Defendant asked what they were
doing and Mr. Holley told him they had a court order for
the equipment, and defendant asked for time to call
Attorney PPhil Hansen to sce what could be done (T.
666-63). To summarize subsequent events, part of the
cquipment was later removed by Arectic Cirecle and then
re-installed when defendant agreed to buy, and did buy,
it fromn that corporation for $25,000.00 (T. 668-69). He
was then told that he could buy the inventory for $3,000.00
and 1if he did, this would help out plaintiff’s financial
position:

Platt: *. .. they were putting the equipment back
into the building, and Mr. Burton and Mr. Don
Edwards and Ralph Edwards had discussed Mr.
Peterson’s (plaintiff) problems in front of me, and
wanted to know if I would buy the inventory that
was 1n there. They had now sold me their equip-
ment there, but not their inventory. And they
caid, *‘Will you buy the inventory in there? And
I <aid *What is it worth? And Mr. Burton told
me that there was $3,000 inventory in the building:
and I said "How do you know that? And he said,
*Well, Mr. Peterson had records; there is $3,000
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worth of inventory in there.” And I said, ‘Well,
I’'m not going to fight with you guys any longer;
1 will buy the inventory.” (T. 671)

Defendant then testified that he made a careful in-
ventory of the items, with the assistance of his secretary
(a former employee of plaintiff who was familiar with
the items) and the actual value was only $1169.00 (T.
672). Defendant then told Mr. Burton and plaintiff that:

“...Iwasn’t going to pay $3,000.00 for a $1,000.00
inventory, that I had agreed to buy the inventory
from them, but I wasn’t going to pay $3,060 when
it was a $1,000 inventory.” ('T.672).

Defendant then asked plaintiff why he had said it
was a $3,000 inventory, and plaintiff said he estimated
what it was (T. 672), and defendant then asked plaintiff
to please go over the inventory “piece by piece” and
plaintiff said “I can’t; I got to be in school.” (T. 672).
Defendant then simply refused to buy the inventory for
$3,000 (T. 672). Attorney Burton then prepared a paper
for defendant to sign, which was signed by defendant as
well as plaintiff and his wife, and which was introduced
into evidence as Fixhibt 5-P (D). Mr. Burton recited in
the document that the inventory settlement was “re-
scinded as between the Petersons and Platt by reason of
the breach of Platt” and that ““all parties interested and
concerned with this action are restored to their original
position prior to the Octoher 8, 1962, Settlement Agree-
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ment . . . and all rights concerned therewith are reserv-
ed and are unaffected and available to the parties con-
corned.” (Exhibit 5-P(D)). As a result of this agreement,
plaintift and defendant were restored to whatever posi-
tion they were in prior to October 8, 1962, and the nego-
tiation for the purchase of the inventory supplies for
$3,000.00 had absolutely no legal force or effect.

(g) There was no act of conversion on the morning
August 14, 1962

Defendant’s conduct in locking the building on the
morning of August 14, or his subsequent conversation
that forenoon with plaintiff, did not constitute a con-
version. First of all, defendant had a contractual right
under the lease to resume possession if there was a de-
fault in the pavment of rent, and plaintiff admittedly was
$1.250.00 in arrears. (T. 536). Secondly, defendant had
a lien, pursuant to the lease, on all property of every kind
which plaintiff owned or had an ownership interest in,
and which was located in the building (Ex. 1-P, T. 536).
Defendant therefore had a legal right to do what he did.
Perhaps the situation would have been different if de-
fendant had attempted to enforce the lease provision and
plaintiff had forcefully resisted, in which event defend-
ant might have been compelled to exercise Clause 8
through court proceedings. But that was not the situa-
tion, since the lockout was aimed primarily at Arectic,
and plaintiff was in fact relieved of the burden of con-
tinuing to operate a losing business. Even if it could

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



28

be contended that in some circumstances defendant’s
conduct would have amounted to a conversion, plaintiff’s
execution of the lease giving defendant the express right
to do exactly what he did would be an effective estoppel
against plaintiff’s claim that the exercise of a contractual
right was a conversion. Also, plaintiff at no time tendered
to defendant the $1,250.00 in delinquent rentals, perhaps
because he simply had no money with which to do so
(T. 520).

(h) There was no act of conversion on the after-
noon of August 14, 1962.

There could have been no conversion on the afternoon
of August 14 when plaintiff and the Edwards from Arectic
Circle visited the drive-in premises. Aretic, as assignee
of plaintiff, did not tender plaintiff’s delinquent lease
payments. All of the reasons set forth above would apply
to Arctic as well as to plaintiff, since Arctic as the as-
signee of plaintiff stood in the same position as plaintiff.
But, more basic still, any conversion, if one existed, on
the afternoon of August 14 of necessity would have been
against Arctic Cirele, since it was then the sole claimant
of the equipment and inventory. Since Arctic Circle is not
a party and since it in fact has fully settled its claims
with defendant, it is entirely moot to speculate whether
Arctic might have had a cause of action for conversion.
Certainly plaintiff, having assigned and sold everything,
and having stated the sane to defendant, on the after-
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noon of August 14, and the Edwards having represcnted
the same, and having demanded delivery, could have no
remote claim for a conversion of something to which he
claimed no right, possessory or otherwise. It will be re-
membered that Attorney Burton planned to establish
a conversion in favor of Arctie by the visit in the after-
noon of August 14, and he apparently thought that he
had, but that matter has been fully settled.

(i) ldven if there had been a conversion against
plaintiff on the morning of August 14, plaintiff did not
treat it as such.

Let us assume, argiendo, that defendant’s conduet in
locking the building on the morning of August 14, coupled
with his discussion with plaintiff on that morning,
amounted to a conversion of plaintiff’s personal property.
If so, plaintiff could have asserted his cause of action
for damages based on the conversion. Did he do that?
(‘ertainly not. He still claimed ownership, as demon-
strated by hix assignment and sale of his ownership and
rights to Arctic Circle, under an agreement that Arctic
(irelr would assert such ownership and would bring
“action asx mayv be necessary to recover possession of
said assigned property” and with the eclear eut pro-
nouncement that the assignment “vests title and owner-
<hip absolutely in Arctic of all items coming within the
terms of the assignment.” (Ex. 5-P(B). At this point

Aretic owned everyvthing that plaintiff had owned earlier
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that morning, plus the additional position as vendor
under the condition sales contract on certain of the
equipment. What did Aretic do on the afternoon of Aug-
ust 14, after receiving the assignment? It went directly
to the drive-in and asserted ownership of the items in
question, demanded possession, and was refused. This
conduct certainly shows that plaintiff never elected to
treat defendant’s conduct during the morning of August
14 as a conversion, but he sold his ownership by an as-
signment, and the assignee (Arctic) then proceeded in
October to take possession and remove much of the equip-
ment, subsequently selling it to defendant and re-install-
ing it (T. 668-69). Whether one wishes to characterize
plaintiff’s conduct as an election of remedies, or estoppel,
or whatever, it is clear that if he ever had a cause of
action for conversion, his subsequent and conveyances
effectively extinguished such cause of action. A contin-
ued claim of ownership, after a conversion, always de-
feats a cause of action based on conversion. See 89 Corpus
Juris Secundum, Trover & Conversion, Section SS;
Johnston v. Cincinnati Ry. Co., 146 Tenn. 135, 240 S.W.
429; Stout v. Fultz, 117 Mo. App. 573, 93 S.W. 919; Bell
v. Cummings, 3 Tenn. 275; Weakley v. Evans, 46 S.W.
1070 (Tenn.) ; Scott v. Patterson, 1 Dom. L. R. 783 (Sask.
1923).

It is important to note that Arectic never purported
to make any re-assignment or re-conveyance to plaintiff.

The agreement hetween plaintiff and defendant which
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restored them to their respective legal positions as of
October S, 1962 (16x. 5-P(D)) certainly did nothing more
than cxactly what it said, i.e., put them in their respective
positions as of that date. But, as of that date plaintift
had already assigned evervthing to Arctic under his
claim ownership in making such assignment, and plain-
tiff continued in this position right down to, during,
and after October 8, 1962

Under some ncbulous cirveuity, plaintiff’s counsel
<cems to think that the present action can be founded on
some mystical right that plaintiff somehow retained,
despite the assignment and despite his claim of owner-
ship as a basis for the assignment, and without any re-
assignment from Avrctie to plaintiff. (Of course any such
purported re-assignment, even if one had existed, would
be wholly meaningless, because Arctie fully settled all
of its claims against defendant and certainly had nothing
to re-assign.) Plaintiff’s counsel seems to believe that
the agreement between Arctic and plaintiff, dated August
14, and part of the package of three instruments (includ-
ing the assignment) carryving the same date, is of some
nelp to plaintiff’s cause. That instrument does sav that:

. . . Peterson has hereby conveyed and assign-
ed Arectic all claims, rights, causes of action of
every kind and description which Peterson
(plaintiff) has now or may hereafter have against
J. Lowell Platt (defendant) . .. in anv manner
pertaining to, connected with or arising out of
the Lease Agreement entered into . . . and par-
ticularly concerned with the foreible entry and
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the eviction of Peterson from said premises by
said Plat . . . on or about August 14 ,1962 . . .
Arctic is permitted to cause the action, if any
is brought, to be brought in the name of Peter-
son, or may bring such cause in the name of
Arectic as it in its sole discretion may determine
. . . It is further understood and agreed that
Arctic will diligently proceed to effect a settle-
ment of said cause of action against Platt . . .
or will cause legal action to be brought and dili-
gently prosecute the same to judgment, said
action to be commenced within sixty days .. .”
(Ex. 5-P(C)).

Plaintiff’s reasoning, as close as we can get it,
goes something like this: Plaintiff may assign every-
thing he has to Arctic on August 14, including his owner-
ship in any and every item, and including any cause of
action he might have, with the right in Arctic to bring
suit either in the name of Arctic or plaintiff; then, both
plaintiff and Arctic may tell defendant that Arctic has
succeeded to everything plaintiff had; then, Arctic may
sell the items to defendant, and fully settle all of its
claims, all the while defendant believing that Arectic has
succeeded to everything plaintiff had claimed; then, an
agreement may be executed (Ex. 5-P(D)), sayving that
plaintiff and defendant still have their rights against
each other as of just prior to October 8, 1962 (when plain-
tiff had no rights, for they had been assigned): then
Arctic can sue defendant again (this action), in the name
of Peterson, by virtue of the agrecment dated Aug. 14
(Fx. 5-P(C)) and can claim a cause of action by virtue
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of the agreement dated November 12, 1962 (Ex. 5-P(D))
which restores rights as of just prior to October 8.
(‘ounsel for defendant was interested in finding out
lrom Mr. Burton whether the package of instruments
dated August 14 really meant what they said, or whether
Mr. Burton had told the clients that these doecuments had
some hidden meaning contrary to what they said. The
trial court did not require Mr. Burton to answer many of
these questions, but he (Mr. Burton) did make it clear
that Aretie ix the real party in interest in this action:

Question: (by Mr. Hansen) Did you tell them
that that first document, which is referred to
“A” of 5-P assigned everything they had in
and to everything except the equipment noted
in the conditional sales contract marked Ex-
hibit 6-P?

MR. MeMURRAY : Objection as immaterial.

THE COURT: Sustained.

QUESTION: Did you tell them that the second
Entry “B” or the remaining Entry “C” cov-
ered equipment that wasn’t covered in Entry

A, or the remaining Entry in B or C, which-
ever the case might be.

MR. McMURRAY : Objection as immaterial.

THE COURT: Objection is sustained.

QUESTION: It is a faect, isn’t it, Mr. Burton,
that vou told the Petersons that the docu-
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ments in “5-P” marked A,B, and C, respec-
tively, being the first three entries therein,
did not mean what the written word said?

MR. McMURRAY: Objection, immaterial; at-
tempt to vary the instrument by parol evi-
dence.

THE COURT: Youmay answer that one.

ANSWER: The conversation concerning these
instruments on the 15th with Mr. Jones pres-
ent was that there would be the action filed
w behalf of Petersons for theiwr rights under
the forcible entry and the conversion; that
there would be the separate action filed for
Arctic Curcle for the recovery of the property.
That, to protect me and to protect Arctic Cir-
cle and the Petersons, it was to be understood
that, whatever was recovered in these two
actions, I would be in the position of apply-
ing and settling the debtor creditor relation-
ship between Peterson and Arctic Circle, and
the balance would come over to the Petersons.

QUESTION: And wasn’t the balance, after the
theoretical came over to the Petersons, didn’t
you discuss, at this time, that this would be
credited to the Petersons, but actually paid
to Arctic Circle because of the open account
that the Petersons had with Arectic Cirele?

ANSWER: No, I was to be in a position of tak-
ing whatever recovery I was to achieve for
the Petersons on their cause of action, and
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apply it on any indebtedness that there was
with Arctic Circle. After that was satisfied,
any balance T would be in a position to pay
over to the Petersons.

QUESTION: And, when you say the ‘balance
the Peterson’s owed Aretiec Cirele,, do you
limit it to the conditional sales contract bal-
ance’

ANSWER: Any open account — any indebted-
ness.  (T.742-43)

But. whatever Mr. Burton’s secret plan was to main-
tain multiple and duplicitous actions against defendant
by a variety of plaintiffs (or at least plaintiffs’ names),
all for the benefit of Arctic Cirele, the fact remains that
such plan was abortive. The law does not permit false
and misleading statements to be made to defendant as to
who has the property, claims and causes of action, thus
inducing defendant to buy, compromise and settle on
that basis, and then to have a surprise announcement that
Aretic really didn’t have the claim after all, but plaintiff
had it, and vet plaintiff had to pay any proceeds received
to Avctie. This could be more confusing than trying to
play “‘button, button, who's got the button,” because you
are playing 1t with thousands of settlement dollars, as
“cause of action, cause of action, who’s got the cause of

action.”
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It is also interesting to note that the foregoing ex-
planation of Mr. Burton (that he intended Peterson-
plaintiff—to bring the conversion action) really doesn’t
square at all with his testimony given a few pages earlier
in the record, wherein he said that at the time the pack-
age of documents were being prepared he advised that
Arctic should make the demand for delivery and, if re-
fused, Arctic would have the claim for conversion and it
would be the cause of action of Arctic, and not Peterson.
Mr. Burton made it clear that with the assignment he
had devised, that Arctic could make a demand as to
everything, including all of the property and inventory,
and a refusal would give Arctic a very comprehensive
claim for conversion arising and accruing directly to the
corporation. Difficult as it is to believe, at least so far as
it is diamentrically opposed to the above testimony of
Mr. Burton, and equally opposed to the actual procedure
followed by Arctic in this action through using the thin
facade of plaintiff’s name as the apparent party in inter-
est, we submit the following extract from the transeript
of evidence:

QUESTION: (By Mr. Hansen) Isn’t it a fact,
Mr. Burton, that, during your conversation
in this instance on the 14th of August, 1962
in your office, with the presence of vourself
and, at least, Mr. Peterson and Mr. Ralph
Edwards, that you told them—the Edwards—
Ralph Edwards in this case—to say that Are-
tic Circle owned all of the equipment and in-
ventory—fixtures in the building on the prem-
1ses?
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ANSWER: No, T told him to make a demand,
as the owner of all of the equipment and the
inventory.

QUESTION: You did not tell them to make a
demand on Mr. Platt for what interest they
might have had in equipment they were selling
under a conditional sales contract, only, did
vou’

ANSWER: 1 have given vou the conversation
that I gave to the Edwards.

QUESTION: You didn’t tell them to tell Mr.
Platt that there was any securityv arrange-
ment made between the Petersons and the
lidwards did yvou?

ANSWER: T have given vou the conversation.

QUESTION : Isn’t it a fact, Mr. Burton, that it
was the conversation and plan in your office
that day, to have the Petersons and the Ed-
wards go down and represent to the Platts
that the Edwards owned everything, when in
truth and fact, you, the Edwards, and Peter-
sons knew very well the arrangement was
merely one of security and not total transfer
of interests?

ANSWER: XNo, the conversation, Mr. Hansen,
was that there had been—there was existing

the problem of a seller and purchaser be-
tween Platt and Peterson—or, pardon me—
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between Arctic Circle and Peterson; that
there would be problems concerning the
rights under the title-retaining contract
where no notice for any default, if any ex-
isted, had been given by Arctic to the Peter-
sons. I didn’t want to be concerned with that,
that we weren’t taking any steps to affect
Mr. Peterson’s causes of action, but that, when
Arctic Circle made a demand—and 1 wanted
them to make the demand for the return of
all of the equipment and the property, inven-
tory—from Mr, Platt—that they were to go
down and make a demand from Mr. Platt for
the return of all of the equipment—all of the
property including the inventory.

QUESTION: And this was the plan that vou ad-
vised because of the relationship that existed
between the Petersons and the Arctic Circle
on their conditional sales contract, isn’t it?

ANSWER: No—there is no plan—nothing dif-
ferent than I have indicated in my conversa-
tion.

QUESTION : Well, by the “plan,” or the contents
of your conversation—the reason was, wasn't
it, Mr. Burton, because of the relationship
between Arctic Circle and the Petersons un-
der the terms of the conditional sales con-
tract?

ANSWER: The reason was that I wanted to
have a clear demand made, first, to determine
if there was any way—any basis upon which a
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settlement could be effeeted when he saw the
people entitled to the equipment were there
demanding it, and then to have a clear con-
version if the demand wasn’t met.

QUESTION: You didn’t advise them, did vou,
Mr. Burton, that the Arctic Cirele had to
proceed through court to enforce their rights
under the sales contract, Exhibit 6-P, in this
case as it pertained to the Petersons, did you?

ANSWER: T told Mr. Edwards, for the Arectic
Circle, that the acts of Mr. Platt, in my opin-
ion, alreadv evidenced an exercise of domin-
ion over the property, that would constitute
a conversion as far as Arctic Circle; but, so
there could be no doubt, and if there was any
opportunity to get this place opened, two
things could he accomplished—ithe demand
should be made; and, if that didn’t give rights
to the opportunity to get this place opened
and the problem solved, then they wonld have
their conversion established.

QUIESTION: And this was the demand vou are
talking about—the demand that you thought
was necessary from Arctic Cirele to Mr.
Platt, wasn't it?

ANSWER: The demand for the return of the
cquipment was for the assertion of the rights
of Arctic Circle so Platt knew for sure that
he was going to be accountable to Arctic Cir-
cle.
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QUESTION: You never instructed Mr. Peter-
son to make such a demand as to any possible
conversion up, or from that time on, from
Mr. Platt toward the Petersons, did you?

ANSWER: From the facts—well, the answer to
that 1s, I did not ask Peterson to make any
further demands.

QUESTION: And isn’t it a fact that the reason
you didn’t is because, as of the time Arctic
Circle was to make the demand, it was your
advice, wasn’t it, that the Petersons repre-
sent to Mr. Platt, that, as of that time, they
owned nothing as to inventory and equipment
in the premises . . .

ANSWER: 1 don’t know how to answer your
question. I have given vou the conversation.

QUESTION: Excuse me—let me complete the
question if I may—because they had assigned
all of their interest to Arctic Circle?

ANSWER: T can’t answer that question, your
Honor. I don’t understand it. (T. 736-38).

It is clear from the above testimony what the “plan”
was, and 1t was absolutely and completely inconsistent
with the prior excerpt quoted from the testimony of Mr.
Burton at T. 742-3, where he said, that the plan was to
have Peterson sue for the conversion and Arctic sue
stmply for return of equipment on the title-retaining con-
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ditional salex contract. In anyv event, and despite the
above confusion, Peterson and Edwards carried out the
plan wherchy they represented to defendant that Arctic
owned everything, including the equipment and the in-
ventory, and .lrctic made the demand in an attempt to
establish a conversion as had been discussed in Mr.
Burton's office, all of which is detailed above. It is
important, too, to remember that, after defendant was
told that plaintiff had assigned everything; no one ever
suggested or hinted to defendant anything to the con-
trary  (T. 369).

(J) Summary of Point 1.

The actual facts upon which judgment was awarded
to plaintiff are absolutely shocking. This is true despite
the finding drafted by plaintiff’s counsel and signed by
the judge to the effect that:

“The plaintiffs at no time entered into collusion
with or cooperated with any third party from
whom they were purchasing any equipment or
fixtures in an attempt to harass the defendants or
cause them to suffer any financial expense or loss.
The plaintiffs at all times pertinent herein acted
in good faith. (Finding No. 14, R. 91).

The guilty runneth? The above finding cannot white-
wash what really happened. The true facts, as detailed

heretofore and summarized below, clear and uncontro-
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verted, as established essentially by plaintiff’s o'wn
testimony and that of Arctic Circle officers testifying
for plaintiff (and themselves), are as follows:

(1) Plaintiff, heavily indebted to Arctic Circle, was
was locked out by defendant from certain drive-in prem-

ises being operated under a lease, because he was $1,-
250.00 in arrears in lease rentals, and because defendant
feared damage from repossession by Arctic and, further,
did not want to lose his lessor’s lien until rights were

judicially determined.

(2) Plaintiff immediately talked to Howard Jones,
his attorney, and then to officers of Arctic Circle, who
advised him that the advice from his attorney didn’t
make sense, and that he should talk to Wilford M. Bur-

ton, the regularly retained attorney for Arctic Circle.

(3) The admitted purpose in contacting Attorney
Burton was to fully protect Arctic Circle, and only in-
cidentally to protect plaintiff, if anvthing happened to

be left over after Arctic was satisfied.

(4) Mr. Burton prepared papers on August 14,
1962, and they were executed, whereby plaintiff assigned
everything to Arctie, even including all causes of action

which he then had or ever would have.
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() Defendant was told of this complete assign-
ment, by plaintiff as well as by officers of Aretic ('ircle
and upon advice from Attorney Burton. While both
plaintiff and Avetic expected plaintiff to get something
if enough were recovered against defendant to more
than pay plaintiff's debts to Arctic, defendant was never
told of this. In fact, at all pertinent times, defendant was
told that plaintiff had assigned everyvthing to Aretic.

(6) Ralph D. Edwards, officer of Arctie, testified
that defendant was never told the truth, but in fact was
mislead, about plaintiff having assigned his complete
interest (T. 369). But this conduct was as recommended
by Attorney Burton.

(7) Attorney Burton testified, in contradiction to
himself, as follows:

(a) That he told Arctic officials and plaintiff
to tell defendant that all of plaintiff’s rights had been
assigned to Aretic;

(b) That all of plaintiff’s rights hadn’t really
been assigned to Arctie, but it was sort of a security
arrangement, and he (Burton) had authority to sue for
Aretie in plaintiff’s name and give the money to Arectic;

(c) That when he prepared the assignment
papers on August 14, he advised his clients that any action
for conversion would strictly be a cause of action in favor
of Aretic; and
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(d) That when he prepared the assignment
papers on August 14 he advised his clients that any
action for conversion would strictly be cause of action
in favor of plaintiff;

(8) Arctic claimed ownership of everything plain-
tiff had owned, and even re-possessed and physically re-
moved much of the equipment; and then sold the same
to defendant for $25,000.00, reserving only Peterson’s
(plaintiff’s) rights, which were explained to defendant
to mean only that they did not want it to appear that
Arctic was selling to defendant the franchise owned by
plaintiff, although that instrument specifically reserved
plantiff’s (not Arctic’s) rights in the instant litigation;

(9) In this action the real property in interest is
Arectie, since it will receive the money from any judgment
collected. In this regard, please note that:

(a) Arctic claims that its substantive right
arises under the assignment from plaintiff dated August
14,1962,

(b) Arctic claims its procedural right to sue in

plaintiff’s name arises from the agreement also dated
Aug. 14,1962;

(e) Arctic claims that its complete settlement
with defendant subsequent to the August 14 assignment
Is immaterial, because a reservation of plaintiff’s rights
caused the instanet cause of action to survive. This, says
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Aretie, is so because even though Arectic owned the cause
of action, it had sccretly reserved the right to sue in
Peterson’s (plaintiff's) name, and this gimmick coupled
with the reservation of Peterson’s rights, is sufficient to
maintain the present action;

(d) Arectic says it it doesn’t really matter that
Arctie officials and plaintiff told defendant that plaintiff
had reserved nothing in the assignment, but had assigned
evervthing to Aretic: and

(e) Arctic claims that its determined claim of
ownership, and the right to possession, as the assignee
of plaintiff, from August 14 forward, even resulting in a
partial repossession and a partial sale by Arectie, in no
way affects the prior alleged conversion by defendant
against plaintiff.

NEED ANYTHING MORE BE SAID?

POINT NO. II

THERE IS NO BASIS FOR PUNITIVE OR MENTAL

DISTURBANCE DAMAGES.

The trial court awarded $1,000.00 as puntive dam-
ages and $10.00 for mental disturbance. This is incredible!
The uncontroverted evidence, which the trial court
thought justified these awards, viewed in the light most
favorable to plaintiff, is as follows:
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Defendant didn’t press and harrass plaintiff for the
delinquent rental payments, even though they had been
in arrears for some time (T. 33). When plaintiff told
defendant on August 13 that he should not rely on the
lease payments, and asked if defendant would please take
back the place and operate it himself, defendant was not
abusive, belligerent, threatening, offensive or menacing in
any way (T. 34-38.) In the early morning of August 14
(7 am.) when defendant decided to do something to
protect his building from equipment repossessions by
Arctic Circle, defendant called plaintiff before anything
was done, but plaintiff had left and plaintiff’s wife was
asleep, and defendant could only talk to plaintiff’s daugh-
ter (T. 654). Immediately after placing the locks on the
building (at about 8:30 a.m.) defendant again called
plaintiff’s residence and this time talked to plaintiff’s
wife, requesting to get in touch with plaintiff, and she
said that she would notify the help before they came to
work at 11 a.m. (T. 655). Before defendant took any of
this action, he had consulted with George Searle, an at-
torney (T. 654). When plaintiff came to the building
after 9 a.m., defendant was not rude, threatening or
impolite, but he was firm in declaring that he had in-
voked Clause 8 of the lease and that no one would go
in the building, not even the defendant, himself, until the
court decided what the rights of the parties were (T. 38-
44). When plaintiff wanted to make a telephone call
and defendant offered him a dime, plaintiff interpreted
this as an insult, got mad, and left (T. 44). This was the
most damaging evidence adduced against defendant. That

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



47

afternoon, however, when plaintiff returned with the
[Fidwards (and when plaintiff no longer had any claim
and was not involved), defendant did appear to turn a
little white when he heard plaintiff had assigned every-
thing to Aretie Cirele and they were there to demand
delivery, and defendant even used the word “damn”
rather than darn.” ('T. 366).

In truth and fact the wrong party was awarded puni-
tive damages, for if any were justified, defendant should
have been awarded such damages against plaintiff.

POINT III.

PLAINTIFF'S EVIDENCE ON DAMAGES WAS IM-
PROPER.

Brief mention should be made of the evidence pre-
sented by plaintiff to show the damages which resulted
from the conversion. Plaintiff’s witnesses did not use
the market value test because they said that the second-
hand market for the equipment in question was very
poor. and that the equipment had its highest value when
it was left where it was installed and used until it wore
out (T. 124-29, 160, 185, 304, 321-22/ 329). In this regard,
the witnesses testified that they reached this value by
the cost less depreciation method, and since the equip-
ment was only two vears old, it practically had full value
(T. 124-29, 160, 185, 304, 321-22, 329). It was readily ad-
mitted, that, if the equipment were to have heen removed
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and placed on the market, it would have brought less than
one half of the amount actually testified to as the value,
and which higher amount was accepted by the lower
court (T.329-30).

Three observations are noteworthy in this regard:

(a) Plaintiff’s witnesses completely disregarded
market value, simply because it was too low, without
showing any unique or personal value;

(b) Plaintiff claimed this high value placed on
Arctic ‘Circle equipment could be realized only if the
equipment were to be left in the drive-in and utilized
(in face of the fact that the business was losing money,
had impoverished plaintiff to the point where he had no
capital left, and offered the same prospects for the fu-
ture). Thus, if plaintiff’s successor in interest were to
realize this same ‘“unique value,” as plaintiff had, in us-
ing the equipment in the premises for the remainder
of its depreciable life, such successor certainly would
have followed plaintiff’s path to insolveney ; and

(c) Plaintiff’s theory of conversion was based upon
a demand for return and delivery of his equipment, and
the failure to so deliver allegedly constituted a conver-
sion. How consistent it is to argue that you are dam-
aged by not having vour equipment returned and de-
livered to you, but that your measure of damages is what
the equipment would be worth if installed and kept in a
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hypothetically profitable drive-in business, rather than
what the equipment would have been worth if delivered
to vou as demanded and sold on the current market at
the best price available?

There was no evidence, therefore, that could have
justified the court’s award, even if a conversion could
have been found. The measure of damage was contrary
to law, and was diametrically opposed to plaintiff’s theory
of conversion resulting from a demand for delivery of
the cquiptnent. Sce McCormick, Damages, Sections 45,
123-25.

POINT IV.

DEFENDANT IS ENTITLED TO JUDGMENT AGAINST
PLAINTIFF FOR UNPAID LEASE RENTALS.

Plaintiff clearly admitted that he was delinquent in
the sum of $1,250.00 under the lease (T. 229-30). Plain-
tiff had paid $1,250.00 when the lease was executed on
June 10, 1960, representing a prepayment of the rental
for the last two months of the ten year term (T. 20). It
Jjust =o happened that plaintiff had become delinquent
In an equivalent amount, but he admitted that there had
never heen any discussion with defendant, or anyone else,
about receiving credit for the $1,250.00 prepayment to
cure the $1,250.00 delinquency (T. 241). Plaintiff knew
he had to cateh that rent up, and intended to do so as soon
ax he could, admitting that if defendant sought judgment
for the $1.250.00 arrearage, it would be justified, and
piaintiff would not contest it (T. 240).
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The trial judge reasoned, strangely enough, that
rentals paid after the delinquency could not be credited
to the unpaid rentals for earlier months, but legally could
be credited only to current rentals (despite the fact that
the lessor had never consented to such a credit of the
rentals). The judge thus determined that plaintiff on
August 14, 1962 had actually pre-paid his rent to Aug-
ust 23, and had nine days left before he was obligated
to make any further payments. Anomalous though it is,
the court found as a fact that a delinquency for prior
rentals could in no way result in a current delinquency
if the rent for the current month had been paid. (See,
generally, Finding No. 6, R. 89).

Under the trial court’s ruling, it is clear that a tenant
could fail to pay the required monthly rentals for three
years, and then pay only one month’s rental, and this
payment would have to be credited to the current month
(regardless of the wishes of the lessor), and the tenant
would thus be absolutely current in his rent—even though
he still owed unpaid rentals for three vears. Whether the
trial judge’s rationale is uncomprehendingly perceptive,
imperceptively incisive, or sophisticatedly obtuse, the
plain fact is that there is on legal authority to support
it. On the contrary, legal authority is diametrieally op-

posed: 32 Am. Jur.,, Landlord & Tenant, Section 853;
52 Corpus Juris Secundum, Landlord & Tenant, Section
+73 (f); Borlaw v. Hoffman, 103 Colo. 286, 86 Pac. 2d
239 (1938): and Wellbrock v. Duffy, 158 Atl. 377 (N.J.
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1932). The judge not only ignored the law; he ignored
the plain wording of the eontract (Ex. 1-P).

The court’s award of $181.4S for the pro-rata refund
of rent from Aug. 14 to Aug. 23 should be reversed, and
defendant should be awarded judgment on his counter-
¢laim for the uncontroverted arrearage of $1,250.00.

CONCLUSION

If defendant were to emphasize one critical faet,
above all others, which would clearly entitle defendant
to a complete reversal of the judgment of the lower court,
it would be this: Plaintiff, after the alleged conversion,
continued to claim ownership of the property by assign-
ing the same and purporting to pass title to the assignee;
and the assignee, standing in the shoes of the assignor,
continued to assert title and ownership based upon the
assignment, actually repossessing and selling the prop-
erty. This fact necessarily raises this query: How could
plaintiff eclaim that defendant’s conduct constituted a
conversion and thereby give plaintiff a right to sue for
the market value of the goods, when subsequent to the
conversion plaintiff sold his interest in the goods to some-
one else? Does plaintiff believe that he can have his cake
and eat it to? ('an he sell these good to a third party, and
still make defendant buy the same goods on a conversion
theorv? Can he? Particularly when defendant has
bought the very same goods from the third party, rely-
ing on plaintiff's representation that the third party also
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owned all of plaintiff’s interest? Has plaintiff elected his
remedy when he decides to sell the goods to another,
rather than claim a conversion against defendant? Or,
has plaintiff become estopped to claim conversion, after
he tells defendant face-to-face, even in front of the as-
signee, that he has sold everything to the assignee, and
that the defendant should immediately deliver it to the
assignee? If not an estoppel or election, is it a waiver?

Yes, however, viewed, the uncontroverted and un-
controvertible fact of plaintiff’s continued claim and
conduct asserting ownership, after the conversion, cul-
minating in the assignment, effectively destroved what-
ever cause of action that plaintiff might have had for
conversion. This faet, in and of itself ,makes it unneces-
sary for this Court to decide the case on any other legal
or factual issues.

Defendant is entitled to a reversal of the judgment
of the lower court, in its entirety, and an award of judg-
ment to defendant and against plaintiff in the amount
of $1,250.00 as delinquent lease payments as prayed for
in the counterclaim, and costs of this action, including
the appeal.

Respectfully submitted,

PHIL L. HANSEN
Attorney for defendant-
respondent
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