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IN THE SUPREME COURT OF THE

STATE OF UTA?? ! 5 EZ E:)

CoTS -~ 1964

R )

and through his guardian ad
litem, GERDA SEURING,
Plaintiff and Appellant,) RESPONDENT'S

HARDY SEURING, a minor by :);u;auﬁuCouroLmh
)
)

) BRIEF
vs. ) Case No. 27
) /607
DENNIS COOK, )

Defendant and Respondent )

Appeal from the Judgment of Dismissal
entered by the Third District Court of Salt
Lake County

Honorable Aldon J. Anderson, Judge

VERSTY OF UTAH

) Alfred C. Van Wagenen
APP23 1385 40 south 125 East
Clearfield, Utah
LAW Li30ARY Attorney for Defendant and Respondent

-~ John -Elwood Dennett
1243 East 2100 South, No. 600
Salt Lake City 6, Utah
Attorney for Plaintiff and Appellant
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IN THE SUPREME COURT

OF THE STATE OF UTAH

HBARDY SEURING, a minor by
and through his guardian
ad litem, GERDA SEURING,
Plaintiff and Appellant,
vs.
DENNIS COOK,

Defendant and Respondent.

RESPONDENT'S BRIEF

STATEMENT OF THE KIND OF CASE
This action was filed in the District
Court of the Third Judicial Districh at the
instance of the plaintiff, without the consent
and understanding of the defendant, in an

effort to obtain support for the plaintiff
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—lf -
wvas prepared by John Elw00u Dennett, counsel
for plaintiff, executed at his office, at
his direction and request, bears his signature
as Motary Public, and was filed in court by
him; all such action by plaintiff's counsel
being "inimical to the adversary prdéeeaings
” prescribed by our system of justice”,
RELIEF SOUGHT ON APPEAL |
The defendant seeks to have the decision
of the lower court affirmed, and to recover
his costs incurred ih th@noriginal action and
the costs of this appeal;
STATEMENT OF FACTS
The defendant deni;s as uhfrué and
t~L.1lly unsubstantiated by any testimony or
evidence, all of the first parigraph of
plaintiff's Statement of Facts, wifh the

exception -f the fact that .h» Qeféndant
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-5
was stationed with the American Military
Forces in Germany during part of 1961 and
1962. Much of the remainder of plaintiff'’s
statement of facts are controverted by the
defendant as set forth in the subsequest
paragraphs.

The plaintiff, Hardy Seuring, allegedly
was born October 19, 1962, in Moenchengladbach,
Germany. His mother is alleged to be Gerda
Seuring. The defendant was acquaimted with
Gerda Seuring while he was stationed in -£%'8.
Germany but was not engaged to her on *
December 27, 1961, nor an any other date, {Xuf
nor was a wedding date ever get. The defen-
dant testified that the last time he was

‘with her was in September, 1961, {Transcript
Page 18 lines 1 - 3) that thereafter he

only saw her on two occasions in January,
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1962, at which time she was in the company

of another man. The defendant furt@er testi-
fied that he could not possibly be the father
as alleged (Dennis Cock Affidavit, ?aragraph

5).

The defendant returned to America in
March, 1962, and was apprised of the alleged
birth of the plaintiff and t.ue charge that he
was the father, by letter of Pebruary 2, 1963,
from plaintiff's counsel. (Said letter is it,
correctly set forth on page 4 of plaintiff's
brief.) As a result of said letter, the
defendant, Dennis Cook, and his wife, Sharon,
Cook, arranged an appointment with plaintiff's
counsel, and went to his office at the
appointed time. (Transcript page 3, 2-6;
Dennis Cook Affidavit, paragraphs 3 and 4,
Sharon Cook Affidavit, paragraphs 3 and 4).
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-7-

A conversation took place in the office
of plaintiff's counsel, in which Mr. Dennett
informed the defendant that Gerda Seuring
had named him as the father of Hardy Seuring,
born October 19, 1962, The defendant admitted
having relations with Gerda Seuring in
Septembex, 1961, but none since that‘time,
and denied that he could have been or was
the father of said child. (Dennis Cook
Affidavit, paragraph 5; Sharon Cook Affidavit,
paragraph 5.)

8ald conversation covered a considerable
period of time and at one time Mr;*bennett
read a paper to the defendant and his wife
which indicated that the defendant was the
father of Hardy Seuring. Whereupon the
defendant stated he was not thﬁ father, ané

didn't want to sign the paper. Mr. Dennett
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-8~
stated that if the defendant would sigmn the
papex he would avoid all the expenses of
gourt. Mr. Dennett further stated that if
the defendant would sign the paper he would
check with the German authorities and see
what could be done. (Dennis Cook Affidavit,
paragraph 6; Sharon Cook Aggidavit. paragraph
6é; Transcript page 21, lines 26-30, page 22,
1-13.) Mr. Dennett further stated that if
Dennis Cook would sign the paper admitting
he was the father, he would help the defendant
contest the matter at a later time if the
defendant desired him to do so. Plaintiff's
counsel said that he would help the defen-
dapt if he wanted him to, and that if he
did, there could be blood tests run, and if
it could be shown that Gerxda Seuring had been

with other men, the court would not hold the
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defendant responsible. (Dennis Cook Affidavit,
paragraph 7; Transcript page 22, lines

14-22, 28-30, page 23, 1-d.)

Defendant sigmed the Answex prepared by
plaintiff’s counsel based on Mr. Dennett's
representations and because he wanted to.
save costs of a lawsuit and attorney's fees
inasmuch as he and his wife were unemployed
at the time. (Dennis Cook Affidavit, para-
gréph 8; Sharon Cook Affidavit, paragraph 8.)

During the course of the conversation
in Mx. Dennett's office, he asked the defendant
if he wanted to adopt the baby, to which the
deéfendant replied that he definitely did not
want to adopt the child since he was not the
father. ({Pranscript page 19, 3-23; page 22,
24-27; Dennis Cook transcript paragxraph 93

Sharon Cook transcript, passgraph 9.)
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-1%-
coungel, Alfred €. Vam Wagenen, appeared. Mr.,
v»n wagenen made =~ motion to dismiss plaintiff's
comrl.int on the ground- that there was no
jurisdiction over the person of the defendant.
The court granted said motion and dismissed
the complaint as heretofore specifically set
forth in the section of thig brief entitled
*"pisposition of Lower Court”.
ARGUMENT
THE COURT LACKED JURISDICTION OF ??E PERSON
e

OF TNE DEFENDANT BECAUSE THERE WAS NO SERVICE
OF SUMMONS ON THE DEFENDANT, NEITHER WAS THERE
A VALID VOLUNTARY APPEARANCE OM THE PART OF
THE DEPENDA§?, AND DISMISSAL OF PLAINTIFF'S
COMPLAINT BY THE TRIAL COURT WAS THE PROPER
REMEDY .

Personal jurisdiction over a defendant

can be obtained only by following certain pre-
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~14-
considering the time and e¢ircumstances under
which the defendant's Answer was prepared, exe-
cuted "nd filed, it is apparent that the defendant
414 not make a volunt-ry appearance so =8 to
grant pereonal jurisdiction over him. Several
reasons exist and are set forth below which
prohibit the A;éwer from acting as a gener=l
voluntary appearance.

1. The Answer does not bear the came title
as the Complaint. In the title and bedy of
the Answer it shows Geurda Beuring as a plaintiff
in her own right and Hardy Seuring as plaintiff
also. In the actwal Complaint, Hardy séﬂring
is the only plaintiff. If it were not for the
fact that plaintiff's counsel filed said Answer
at the same time he filed the Complaint and
other papers in the instant case, this Answer

would not have been and should not have been™*"*
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~-15-
{iled in the same action.

2. At the time defendant executed the
Answer there was no cause of aetion before
the court and no party plaintiff existed that
wvas competent and had the legal capaeity to
institute suit cgainst the defendant.

That plaistiff needed a guaxdian ad litem
appointed in order to commence a valid suit is
clecrly indicated in 43 Coxpus Juris Secundum,
Infants, seckion 103, page 265

"The fact that a person is an infant

does not in any way prevent his suing or

being sued, eithar at law or in ecquity.

An infant, however, cannot bring or

defend a legal proceeding in person, he

must sue or be sued by next friend or
guardian ad litem, ..."

This requirement is emphatically expressed

in Rule 17(b) of the Utah Rules of Civil Pro-

cedure:

“When an infant or an insane or incompetent
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-17-
Consent and Waiver executed prior to the filing
of the Complaint was effective as of the date
it was filed. In that case the defendant had
received a copy of the Complaint which was
verified under cath by the plaintiff. Based
upon such information the defandant entered his
general appearance and Qaiqu time to answer
the Complaint. In ﬁhe,instant case defendant
had not received a copy of the Complaint or
been apprimed that one existed. The pleading
executed in the instant case was not a volun~-
tary Appearance Consent and Waiver of tme to
answer, but was in fact entitled “"answer".

While it is generally held that any written
Pleading which goes to the merits of the case
constitutes a general appearance, it is argued
that where an Answer is executed prioxr to the

existence of a valid complaint, at a time when
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-19-
the judge ruled that even if all the facts
were actually as plaintiff‘’s counsel claimed‘
them to be, counsel ought not to have repre-
sented both sides. (Pranscript, page 24, 17-25.)
The general rule that attorneys gshould not

represent conflicting interests is accepted

[

by all authorities and in all jurisdictions;
-
it is specifically set forth in 7 American

Jurisprudence 2nd, Attorneys at Law, Section

34

"The CGanons of Professional Ethics of
the American Bar Association state that
it is unprofessional to represent con-
flicting interests, except by express
consent given by 21l concerned after a
full disdosure of the facts. Within
the meaning of this canon, a lawyyer
represents conflicting interests when
in behalf of one client it is his duty
to content for that which duty to
another client requires him to oppose..."

Canon number 9 of the Canons of Profess-—

ional Bthics of the American Bar Association also
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states:
“.eelt 48 incumbent upon the lawyer
most particularly to avoid everything
that may tend to mislead a party not
represented by counsel, and he should
not undertake to advise him as to the
law,.”
In plaintiff's brief, counsel has spoken
at great length about assistinq the defendant
{
regarding foroiqn language. £oreign corres-
pondence, visas, passports, et. These matters
are of little or no importance. Whétlis im-
portant is that plaintiff's counsei ﬁot only
pPrepared the Complaint, but also prepared the
Answer and gave counsel and advice to the defen-
dant. Mr,. Dennett, as plaintiff's attorney,
owed 2 duty to plaintiff to strive to obtain
a2 judgment holding the defendant as the fahter
of the plaintiff and to obtain support for said
child., Mr. Dennett's conduct was unethical,

misleading and reprehensible when he took it
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«2]l-
apon himself to advise the defendant as to the
law, to prepare an Answer for him, to request
and direct the execution of said Answer, and
to notarize and file the Answer; vwhen he advised
the defendant to admit liability as the father
of the plaintiff in oxrder to avoid the financial
costs of court and an attorney, in return for
Mr. Dennett's promise to consult the German
Authorities to see what could be done, and
the assurance that he wouldlater help him con-
test the mattexr if the defendant desired. It
is true that Mr. Dennett was certainly obtaining
the goal he was seeking to achieve for the
Plaintiff, but he was also misleading and un-
ethically advising the defendant.

When a complaint and an answer admitting
liability are prepared Jy one and the same

counsel, undexr a situation where the defendant
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-23-
13, page 43, it is stated:

"...although an act of defendant may

have some relation to the cause, it

does not constitute a general appear-

ance, if it no way recognizes that the

cause is properly pending or that the

court has jurisdiction and no affirma-

tive relief is sought from the court..."

It is contended that defendant in the
instant case in no way recognized that this
matter was pending before the court or that the
court had jurisdiction over it. On the contrary
it would appear that defendant felt that if he
did as plaintiff's counsel directed there would
be no court action. Defendant was not served
with summons or other pleadings, never received
orsaw a copy of the Complaint, and only saw
the Answer long enough to sign it. Defendant
signed the Answer, the allegations of which he

denied as beingutrue at the time of execution,

based upon the representations of Plaintiff's
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