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L THE SUPREME COURT OF THE

STATE OF UTAH

, A,
~oarnaf f-Respondent,

: Case No 19013

CAUbE AL BUNDY,

nefendant-Appellant.

APPELLANT'S SUPPLEMENTAL BRIEF

s I. THE TRIAL COURT ERRED IN NOT IMMEDIATELY GRANTING
DEFENDANT'S ORIGINAL MOTION FOR MISTRIAL.

Immediately preceeding the calling of defendant's wife,

Lol Bundy, to the stand as a prosecution witness, defendant's
siiorney requested and was granted an opportunity to discuss
th the Court whether it would be appropriate to permit her
Sz ralled as a witness against the defendant. (See trial
anstript, p. 23.) The actual discussion occurring at the
“Lax, however, 1s lost due to the failure of counsel, both for

stite and for the defendant, to request that the discussion

iade a4 part of the record. The only available references
“he recor! to this discussion arise at the time of defendant's
Jiual o motion for mistrial which was later made. (See trial

(i, pp. 74-82.) At the time of this original motion
L ial, however, there appedrad to be substantial disagreement

Cibstance of the above off-the-record discussion.



The fundamental ilssue presentoed aowever, o

It is: Whether, in a wriminal prosecint 1on oindor toee g o

demonstrated in the record of this action, defendoant' .
should be permitted to testify against him.

In common law Jjurisdictions, since prior to the 1o
Blackstone, the basic position of the law has been that:

In criminal prosecutions . . . the wife
may be indicted and punished separately . . .
But, in trial of any sort, they are not
allowed to be evidence for, or against,
each other. I Blackstone, Commentaries
on the Laws of England 431 (1lst Ed., 1765)

It is recognized that, while many changes have ucouri-

since the time of Blackstone, the fundamental policies four ¢

above rule have remained as a source of current law. 11
not the purpose here to challenge or analyze the possible poli
issues her= i1nvolved, but only to present for later considers
the application of any such policy concerns in determining
status of Utah law concerning these 1issues.

The new Utah Rules of Evidence (effective September
1983) provide (Rule 501) that:

Privilege is governed by the common !aw,
except as modified by statute or court rule,

This rule is accompanied by the following committec nots

Rule 501 which statecs:

'

The committece recommended a sSubstaant tal
revision of the privileges to be applied
by the courts, and that all statutory provisions
to the contrary be superceded. The Suprem:

2



o e tined to adopt this recommendation,

cabreaiang that 1t was "disposed to delete
neticle V, U'pravileges,’ from the proposed
pales and thius Jeave the current statutory
pruvsileges tu full force and effect.” The

conrt decided 1nstead to lnvite the legislature
to address such statutory additions, deletions,
or modifications.

In Uutah then, the rights belonging to a defendant in a
crinal actilon regarding the admissibility of the testimony
| spouse orlgilnate in a number of sources, as well as the
,anon law traditions. The Utah Constitution, Article I, 812,
cildes in o pertinent part, that:
In criminal prosecutions . . . a wife shall
not be compelled to testify against her
husband, nor a husband against his wife . .
rhe Utah Judicial Code, Witnesses, §78-24-8(1) additionally
<o=~1fles that a person cannot be examined as a witness in the
I wWing circumstances:
A husband cannot be examined for or against
his wife without her consent, nor a wife
for or against her husband without his consent;
nor can either during the marriage or afterwards
be, without the consent of the other, examined
as to any communications made by one to
the other during the marriage . . . [exceptions
not 1nvolved herel] .o . .
e Utah Rules of Evidence, which were in effect until
weatenbeer L, 1983, (Rule 23), further provide that:
An sccused 1n oa criminal action has a privilege
to prevent his spouse from testifying in

sneh action with respect to any confidential
communicition had or made between them while



they were husband and wile, oxcepting ouly,
[exceptions not 1nvolved here)

and, in Rule 28, that:

Subject to Rule 37 and except as otherwise
provided in paragraphs {(2) [exceptions)
and (3) [termination] of this rule, a spousc
who transmitted to the other the 1uformation
which constitutes the communication, has
a privilege during the marital relationship
which he may claim whether or not he is
a party to the action. The other spouse
or the guardian of an incompetent spouse
may claim privilege on behalf of the spouse
having the privilege.

and, finally, 1n Rule 37, that:

The above collectively provide the basic sources of defenda” -

rights to make the claim that his spouse should not have :

A person who would otherwise have a privilege
to refuse to disclose or to prevent another
from disclosing a specific matter has no
such privilege with respect to that matter
if the judge finds that he or any other
person while the holder of the privilege
has (a) contracted with anyone not to claim
the privilege or, (b) without coercion and
with knowledge of his privilege, made disclosure
of any part of the matter or consented to
such a disclosure made by anyone.

permitted to testify against him in the instant action,

further,

that to have permitted her to do so is grounds

a mistrial.

The doctrine of marital privilege In Utah has

four different branches with somewhat dif[ferent rules

each branch, although all branches basically serve

judicial policy of providing for the privilege 1tse

4
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oot prohrbition, 1s founded in the common law

wiedl 878-24-8, U.C.A., above-referenced. This absolute

i 15 the doctrine which is most fundamentally involved
LU B 1Ot oY,

n sovond branch, "non-compulsion," is supported by the
I Constitution, Article I, 812 and 8§77-6-1, U.C.A., and deals
‘tninstances involwving attempts to coerce or force a spouse
-2 testify against the other party to the marriage who is, additionally,
party to the specified action. In the matter before this
omorable court, defendant's spouse has not raised this issue
-1 1s apparently more than over-eager and willing to testify.
"mi1s seconnd branch of the doctrine is therefore not applicable
HEAC N I
A third branch, "confidential communications," founded
Rules 23 and 28, Utah Rules of Evidence, as well as 8§78-24-8,
.C.A., though potentially involved, is not directly applicable
s~ the claim herein made is not that a confidential communication
iy was disclosed, but the much broader claim that no testimony
11l <hould have been permitted.
'he [ourth and final branch, that of "waiver" pursuant
"ilv 37, Utah Rules of Evidence, and judicial decisions concerning

is "ritical in this action. There is potential concern

tivnldane's rights may have been waived through his attorney



and that defendant, though not awav-= Ol Sach w20,

been bound by said attorney's actLions.

This court, in State v. Browun, 14 U.24d 324, 383 pP.2.j

at 932 (1963) stated that:
Clearly, our Constitution and statutes Jive
both the husband and the wife a privilege
that the wife shall not testify under these
circumstances {(1n a criminal prosecution
of the husband) without the consent of both
the husband and the wife.

Though one statute cited in Brown, supra, footnote 2, {i.-
§77-44-4, U.C.A.) has subsequently been repealed (L. 1980, ch.)”
81), the pertinent text of 878-24-8(1) remains the same as
was at the time of the decision in Brown, and specifically provil
that before a spouse may testify in a criminal prosecuti..
both the husband and the wife must consent.

In Brown, supra., the defendant prevailed on appeal .
was granted a second jury trial at which he was convicted, v
from which he appealed alleging that comments on the clain
marital privilege by the prosecuting attorney were 1in eriu.
In affirming the verdict below, the Court in State v. Brow
16 U.2d 57, 395 P.2d 727, at 729, (1964} stated:

The defense could either claim the privilege
or waive 1it, whichever it thought would
be to its best advantage. Bue 1t could
not engage in half{way measures by waiving
the privileye and obtaining the benefit
of having her (the wife) testify and still
claim some of the protection refusal to
testify affords . . . if the privilege

is claimed, it should be scrupulously protected.

6



Cste v Trusty, 28 U.24 317, 502 P.2d 113 (1972), this

+4nin faced with comments by a prosecuting attorney as

st defendant’'s spouse would say if asked, pointed out that

ior the c¢ircumstances (in addition to other requirements)

ti1onary instruction could overcome possible prejudicial

fiferws of the prosecutor's alleged statement violative of the
-irital privilege and, in footnote, pointed out that:

any comment by the prosecutor which in a

substantial way will impair or disparage
a claim of privilege is improper and therefore

1s error . . . Trusty, supra., at 114.
w1l concluded that:

if it (the comment) be such that there is
a possibility that it prejudiced the defendant,
in the sense that there is any likelihood
that there may have been a different result,
then the error should be deemed prejudicial
and another trial granted. 1id.

The court went on to state that the fact that the trial
surt had given what was deemed to be an appropriate “cautionary
wstruction" coupled with the determination that, under the
“irocumetances, the statement was not prejudicial justified the
sffirmation of the verdict of the trial jury.

Defendant herein claims; First, that he 1s entitled to

Lrivilege not to have his wife testify against him; second,

totwirhstanding his attorney’s unrecorded statements to

1+ {whatever they may have been), he scrupulously protected

taviloge to the bhest of his ability under the circumstances

7



and did not knowingly walve his privilege; cialid, « o,

a timely motion for mistrial, correstly preserved dof

right to assert the privilege; fourth, the trial court 20vone,..
overruled the motion for mistrial; fifth, the testimony of lefent.,,
spouse did, in fact, prejudice1 defendant to the extent .,
there is a likelihood of a different result in the evenr ., ..
trial is granted; and finally, defendant is entitled to a .,
trial for the reason that the trial court erred in not 1mmnediat:,,

ranting defendant's original motion for mistrial.
g g9 g9

1At the time of trial, defendant and his wife were involve
in a bitter divorce action in which defendant was seeking custod
of their children. (trial transcript, pp. 224, 226-228.)

The state's witnesses at trial, other than Dr. Liuillis
Teigland (whose testimony was extremely brief and indirzcti:,
consisted of members of defendant's wife's family, namely:

Lori Bundy's father: David Christiansen
Lori Bundy's sister: Sherry Christiansen
Lori Bundy, herself: the wife of the defendant

and two police officers whose investigation infurmati”
came generally from Lori Bundy's family.

Defendant contends that, under the circumstances, any testimo,
given in trial by Lori Bundy would be prejudicial.



COUNTS T AND ID oF THE INFORMATION ARE FATALLY
DEFECTLIVE BECAUSE THEY FAIL TO ALLEGE A SPECIFIC
DATE ON WHICH THE ALLEGED OFFENSES OCCURRED AND
ADDITIONALLY ARLE CONSTITUTIONALLY DEFECTIVE.

Iy the instant action, the information, as read to the
included, as to the alleged time of the offense: Count I:
or about June, 1981, and January, 1982," a period of approximately
e (8) months and; Count II: "on or about June, 1981, and

s.3rst, 1981," a period of approximately three (3) months.

"probable cause" provision of the information alleges a

1e
sbstantial number of possible opportunities providing a basis
1 the prosecution of some one or more charges in the information.
‘here does not appear, either in the two counts themselves,
.t wu the probable cause provision, specific information alleging

.y specific date or time on which any of the alleged offenses

vy have occurred.

puring the trial, the complaining witness, in response

. the question of whether she had sexual intercourse with the

i fendant during the "latter part of June, early part of July,

81" (trial transcript, p. 41) described events purportedly

“n.rring during that period of time, and when again asked by

e prosecutor as to the time of the alleged events, the following

Ireeeds

All right. Now do you know when

prosecutor:
in terms of which month and

it was
which day?



witness: I ain't sure, but U chink 1t wis

the end of June or the beginnin
of July, I ain't sure. (trial transcrips,
p. 42)
Later in the trial, the complaining witness was .sked wh.

she had sexual intercourse with the defendant prior to the i,
time, and the following took place: {trial transcript, p. b4
witness: Yeah.
prosecutor: What was the time just before that?
witness: May. I mean the month of May.
prosecutor: You don't know the date?
witness: Uh uh.

prosecutor: Can you remember the very first

time?
witness: No.
prosecutor: You don't remember the first time?
witness: Uh uh.

The complaining witness was later regquested to describe tar
"last time" she alleges sexual intercourse occurred with defendan
She responded that it was “December" and when asked, "Do ys

know what day?", responded, "No, but it was between Christd:

vacation in our school." (trial transcript, p. 65)

As a result of the above circumstances, as well as otiri.
relating to the trial of this action, defendant di1d not,
fact, know which alleged acts of sodomy and/or rapo Wt
be charged. The record does not reflect Lhat defendo

LO



hove such knowledge at any time. The failure to charge

¢ owith ospevific acts violates his right to be informed
vharges against him and denies him due process of law
wrewplated by the Sixth and Fourteenth Amendments to the

;o 1 States Constitution. For a similar ruling on a State

oovel, see New Mexico v. Foster, 530 P.2d 949, at 951 (New Mex.,

.o1974 .
Fursuant to the Utah Rules of Criminal Procedure, Rule 4(b),
JR.Cr.P., 8§77-13-4(b} states:
Such things as time, place, means, 1intent,
manner, value and ownership need not be

alleged unless necessary to charge the offense.
[emphasis added]

At no rime prior to trial testimony of the complaining witness
was Jdefendant presented with information indicating to him anything
losely resembling the "time" of the commission of any alleged
cffense.
The Utah Constitution, Article I, §13, provides in relevant

vart, that:

Offenses heretofore required to be prosecuted

by 1ndictment, shall be prosecuted by information

after examination and commitment by a magistrate,

unless the examination be waived by the

accused with the consent of the state .

The Utah Supreme Court, in State v. Jensen, 96 P. 1085,

186 (Utah, 1908) defined the purpose of this section. In

i1 a conviction for fornication, the court stated:

11



The purpose of this provision of e Constinar oo

is to secure to the accuscd, boetooeo he o
brought to trial under an intormation, Ui
right to be advised of the aalure o t e
accusation against him and to be confronted

with and given an opportunitly to cross-examine
the witnesses testifying on behalfl of the
state. He 1s thus enabled, 1f he so desires,
te fully inform himself of the facts upon
which the state relies to sustalin the charge
made against him and be prepared to meet
them at the trial. [emphasis added]

In State v, Nelson, 176 P.2d 860, (Utah, 1918), defeni;

was convicted upon an information charging him with carnal knowlei;
alleged to have occurred July 13, 1217. A mistrial resu!l-:
and, before proceeding with a second trial, the prosecutor represen:.
to the court that not one, but two, acts of 1ntercourse b:
occurred and that the state would elect to prosecute the i
alleged to have been committed on July 15, 1917, two (2) -
subsequent to the date of the alleged act for which defenda:
was prosecuted 1n the earlier trial. Defendant was convici:
and appealed, alleging constitutional protection under the ab.
Article I, 813, involving the date of the alleged offense
Upon examination, and in response to the prosecutor's conten:i..
that the date of the offense was not material, this courw,
reversing the conviction, concluded that:

While the date as alleged 1s immaterial

the actual rtransacrion charged as constituatring

the offense 1s always material, and, f

controverted, must be estabnllshed by the
evidence betore the accused can be convicted.

supra., at 8ol.

12



ot o, 1t 1S argjuable that, under the circumstances
v now betore the court, the allegations of time
oonrrence ot Lhe offenses alleged are material to the
cvornin that they constitute the actual transaction charged.
o fundamental issue here presented is that the actual
riusect1on charged, as well as the time concerned, is material
rne auformation,  To permit the prosecution to convict defendant
i Information which on its face contains an allegation so
ccoadl as to deny to the defendant any opportunity to consider
wen the vestiges of the very critical defense of alibi by so
scrctnring the information language to prevent defendant from
wwing with any degree of accuracy, when the alleged offenses
weres to have occurred or to determine whether double jeopardy
.. 1siouns are violated is contrary to the Sixth and Fourteenth
waendwents of the United States Constitution due process provisions
5 well as the laws of the State of Utah.
The Utah Code of Criminal Procedure, 877-14-1, provides:
The prosecuting attorney, on timely written
demand of the defendant, shall within ten
days, or such other time as the court may
allow, specify in writing as particularly
as 1s known to him the place, date and time
of the commission of the offense charged.
wis not done in the instant case. Cases in which the above
iiidle or its predecessors have, in general, held that the
7 "time of the offense" is material only where the defense
1 15 advanced or there is danger of double jeopardy.

13



State v. Waid, 67 P.2d 647 (Utah, 1937); state v. CoOpcy
P.2d 764 (Utah, 1949). The Utah Code of Criminal Proceg .,

§77-14-2 (1), provides in relevant part, that:
A defendant, whether or not written demand
has been made, who intends to offer evidence
of an alibi shall, not less than ten days
before trial or at such other time as the
court may allow, file and serve on the prosecuting
attorney a notice, 1n writing, of his intention
to claim alibi . . . [compliance provisions
followl]

A similar code provision, 877-14-2 (4), further provides that:

The court may, for good cause shown, waive
the requirements of this section,

indicating that the rule as to alibi defenses is not, on 1=
face, intended to be a hard and fast rule, demanding stric
compliance. (See also, Utah Criminal Code, §76-1-106, Stric
Construction Rule Not Applicable.)

Given the circumstances above described, the date of ™
alleged offense becomes an essential and material issue. Defenda:.
further contends that an allegation of a specific date is necessa
to give him notice of the crime charged. Defendant contend

further that, without a proper allegation of a specific da

of the alleged offense, defendant would not be able to pled

his conviction as a bar to further prosecution.

14



fhistanding the fact that defendant did not raise the
11 lssue in the trial court, this court is empowered
i+ and decide the matter as indicated in this brief, pursuant
the decisions citing State v. Cobo, 60 P.2d 952 (Utah, 1936)
., 4s palpable error.
Defendant is entitled to a reversal for the reason that
-ne information on file herein fails to allege a specific date
n which the alleged offenses occurred and is void under both
federal and state provisions.
As this court has pointed out, Nelson, supra., at 861:
When the pleader draws an information as
contemplated by the Constitution, he must
have in mind a particular transaction having
the elements of time, place, and circumstance,

which transaction in his judgment 1s unlawful.
[emphasis added]

PUINT III. THE TRIAL COURT ERRED IN FAILING TO DISCHARGE
DEFENDANT FOR INSUFFICIENT EVIDENCE PRIOR TO
PUTTING DEFENDANT TO HIS DEFENSE.

At the commencement of the second day of trial in this
s:tion, the prosecution rested it case in chief. (trial transcript,
¢+ 159.) At this point no evidence had been introduced to demonstrate
nat the alleged victim had not consented to participate in
‘o aots alleged to be the basis of this prosecution. Pursuant

I provisions of the Utah Code of Criminal Procedure, §77-17-2

“od by L. 1980, ch. 15, 82):



When it appears (o the court Lhat there
is not sutficlent evidence to put a defendaiic
to his defense, 1t shall forthwith order
him discharged.

The defendant in this action, Claude A. Bundy, in a .,
count information, was charged as follows:

Count I. Rape, first degree felony at Salt Lake
County, State of Utah, on or about June,
1981, and January, 1982, in violation of
Title 76, Chapter 5, Section 402, Utah Code
Annotated, 1953, as amended, in that the
defendant, Claude A. Bundy, had sexual intercourse
with Sherry Christiansen, a female under
14 years of age, not his wife without her

consent. [italics added] (trial transcript,
p. 8
Count II. Forcible sodomy, a first degree

felony in Salt Lake County, State of Utah,
on or about June, 1981, and August, 1981,
in violation of Title 76, Chapter 5, Section
403, Utah Code Annotated, 1953, as amended,
in that defendant, Claude A. Bundy, engaged
in a sexual act involving the genitals of
the defendant and the anus of Sherry Christiansen,
a female under 14 years of age, without
the consent of said Sherry Christiansen,
and engaged in sexual acts involving the
genitals of Sherry Christiansen, a female
under 14 years of age and the wmouth of defendant
without the consent of said Sherry Christiansen.
[italics added] (trial transcript, pp. 8
and 9)

Section 76~5-402(1), 403(1), and 403(2), Utah Crimini
Code, as amended in 1979 (L. 1979, ch. 73, 8§82 and 3) pron®
that:

402(1) A person commits rape when the
actor has sexual intercourse with anothey

person, not the actor's spouse, wilthout
the victim's consent. [italics added]

16



4U3(1) A person commits sodomy when the
ACtor engayges in any sexual act involving
the genltals of one person and the mouth
or anus of another person, regardless of
the sex of either participant.

403(2) A person commits forcible sodomy
when the actor commits sodomy upon another
without the other's consent. [italics added]

In the case of either rape or forcible sodomy, the elements
sf the offense (in addition to intent requirements of §76-1-501(2)(b),
stah Criminal Code) are: first, the prohibited sexual act:
second, 1nvolving a specified victim; and third, nonconsent
n the part of the alleged victim.

Sections 76-5-402(2) and 403(3), Utah Criminal Code, as
amended in 1979 (L. 1979, c¢h. 73, 882 and 3) provide:

402(2) Rape is a felony of the second
degree unless the victim is under the age
of 14, in which case the offense is punishable
as a felony of the first degree.
and:

403(3) Sodomy is a Class B misdemeanor.
Forcible sodomy 1s a felony in the second
degree unless the victim is under the age
of 14, in which case the offense is punishable
as a felony of the first degree.

These paragraphs clearly contain provisions for the enhancement
S puneshment in the event the victim meets the specified age

jiirement. They do not, however, alter the elements of the
nweortself. Notwithstanding the age of the alleged victim,

“loments of the offense remain the same--only the severity
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of the punishment 1s altered. FOor guillt pulposes who
alleged victim is under the age of 14 or not does noi .
the necessity of proof of the above stated elements of the of f.o
Specifically, the statutes and information above reforc. .
require the element of lack of consent as a necessary eleament—-—regarii..

of the age of the victim.

At trial in the instant action, Mr. Carvel R. Harwa:;
the prosecuting attorney (absent defense objections) declare

in his opening statement that:

. . . it's because she (the alleged victim)
was under 14 that the acts were without
consent. It will be our position in the
case it doesn't matter whether she was a
willing participant. The fact that she
was under 14 makes it without her consent.

(trial transcript, p. 11)

This statement is doubly significant in that first: i.
indicates the prosecutor's position that the alleged vicii
was, 1n fact, a "willing participant," and second, that unde
his perception of the law, her willing participation was
no significance.

Defense counsel Dean P. Mitchell, 1in his opening statemed
apparently conceded that the prosecution statement was correct
and stated:

Her (the alleged victim's) age, 1n determining
her credibility, really 1is not that much
a factor and yes, 1f you believe her, the
fact that she was under 14 at the time negates
the problem of the State having to prove

consent. (trial transcript, p. 15)
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pparent misanderstanding on behalf of both prosecution
tioonse counsel 1s probably grounded in a misreading of
/b-5-4u06, Utah Criminal Code, as amended in 1973, (L. 1983,
q. 1vo, 876-5-406) which provides, in relevant part, that:
An act of sexual intercourse, sodomy, or

sexual abuse is without consent of the victim
under any of the following circumstances: .

(7) The victim is under fourteen years
of age.
The questlon here presented is: Whether, in a prosecution

ior rape and forcible sodomy under 8875-5-402 and 403, Utah
ryminal Code, an i1nformation which alleges as an element of
eivh ol the offenses lack of consent on behalf of the alleged
v1ctiin and which, at the same time fails to allege or indicate
sibscguent rellance upon a general statute (876-5-406, Utah
rininal Code) not referenced in the information and which by
ts own terms 1s in conflict with the elements of the offenses
is alleged in the information, 1s an information sufficient
 support first degree felony convictions on both of the alleged
lenses.

e basis of the conflict presented 1s that, on the one
“1nd, the general statute (8406), covering specified prohibited
5, purportedly eliminates, in the event the alleged victim
mder the age of 14, lack of consent as an element of the
1 sifense¢. On the other hand, the specific statutes (88402

413) specifically require lack of consent of the alleged
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victim as an element of the oftfense--reqgardloss ol 1
the alleged victim--and 1nclude on addicional enhanc com
punishment provision 1in the event the alleged victim s
the age of 14. Remaining provisions of the Utah Code, Dar-
Sexual Offenses, (specifically 88401, 404, and 405) nwak-
such distinctions as to punishment enhancement.

No claim in the information was made that the state, direc
or indirectly, intended to rely upon the provisions of 876-5-4
Notwithstanding the fact that the court was on notice of a wisunde-
standing and/or confusion on behalf of both prosecution .
defense trial counsel, no cautionary instructions were gi:
that would overcome the prejudicial effects of the eliminat:
of the critical and material element of lack of consent ag

trial issue. State v, Trusty, 28 U.2d 317, 502 P.2d 113 (1397,

No cautioconary instructions were made to the jury indicat.
that, contrary to the charge stated in the information,
defendant was to be tried for an offense different from ths
charged and subject to the provisions of 8406, a provision wni’
could have been easily pleaded as part of said indictme.

It may be argued that the responsibility for such matte
do not reside with the trial court but the Utah Criminal
876-~1-104 provides, in relevant part, that:

The provisions of this code shall be construed
in accordance with these general purposes.

(1)
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[ betine adequately the conduct and

wenlal st ate which constitute each offense
and o safoguard condact that is without fault
from condemnirion as ~riminal.

farvher, i 870~1-106, that:

All provisiouns of this code and offenses
defined by the laws of this state shall
be construed according to the fair import
of thelr terms to promote Jjustice and to
ef fect the objects of the law and general
purposes of section 76-1-104.

In order to appropriately construe the above provisions
nring the course of trial before a jury, it would be unreasonable
12t to place upon the trial judge the responsibility to respond
ymatters such as those here presented. Sections 77-35-4(c)
;i (d), Utah Rules of Criminal Procedure (Rule 4) provide that:

(c) The court may strike any surplus or
improper language from an indictment or
information.

(d) The court may permit an indictment
or information to be amended at any time
before verdict if no additional or different
offense is charged and the substantial rights
ovf the defendant are not prejudiced. After
verdict, an indictment or information may
be amended so as to state the offense with
such particularity as to bar a subsequent
prosecution for the same offense upon the
same set of facts.

These provisions authorize a trial judge to amend the indictment
nlormation in the event a "different offense is charged
i+ substantial rights of the defendant are not prejudiced”
Il s to "strike any surplus or Lmproper language from
lictwent or wuformation.'" Application of either of these
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remedies was available and within the powet ol the 7]
Had the court been of the opinion that the element of ..
intent on the part of the victim was not a reguisite ooy
of the offense, the court was empowered to strike such phrag
from the information. Had the court been of the opinioun i,
a charge different from the one charge was being tried, 1.
court was empowered to amend the information. The fact tha-
the court neither amended the information nor struck from (p
information the language regarding consent of the alleged vicli;
under circumstances in which such power and obligation were
present 1s strong evidence that, in the mind of the court, th
element of lack of consent was an issue of the offense charged.
Notwithstanding errors on behalf of other participanc
in the trial arena, the trial judge 1is additionally bound t
act, without motion on behalf of any party and "forthwith" «
protect a criminal defendant from going forward with his defens:
when insufficient evidence has been presented to so requir?
The trial court therefore erred in failing to discharge Defenda:
Claude A. Bundy for insufficient evidence prior to putting nk

to his defense.
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CONCLUSION
rodieated herewn and in defendant-appellant's original
detfendant Claude A, Bundy contends that he was wrongfully
o1 and that he 1s entitled to a reversal of said conviction
Lat the trlal court erred in failing to grant his original
wtion [or mistrial; the information on which he was tried was
wfectve for the reasons that it fails to allege a specific
mre and is violative of due process as required by the United
j+ates Constltution; and, finally, that the trial court erred
.. falling to discharge defendant for insufficient evidence
crinr to putting to his defense.

'he Utah Supreme Court should remand this action to the

Tnird District Court with instructions for a new trial.

-,
RESPECTFULLY SUBMITTED, this the yiies day of

tober, 1983,

GUYON & GUYON

= P ’
//%~ >ﬁ3”7'942/—

By - 7 {/ 7 PR Y /’r

*Bdwin F. Guyon, Aftérney fo /

Defendant Claude A. Bundy
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