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HUWARD nlTCHINGS WALTHER,
Plaintiff and Appellant
vs.

CELESTE J. WALTHER,

Defendant and Respondant
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APPELLANT'S BRIEF

Appeal from the Order of the Third Judicial District
Court for Salt Lake County, State of Utah
Hon. Larry ¢. Keller, Judge

Celeste J. Walther
Cetendant-Respondant
©1l5 Canyon Road
vyden, Utah b4404
Attorney Pro Se

Richard B. McKeown of
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455 East South Temple, Suite 101
salt Lake City, Utah &4111
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B L O

t+ Poelnt 1: the trial court erred in its decision to
awarad a lump sum payment oI $5,000 to Defendant-Respondant
to compeunsate her for future medical expenses necessary to
relleve ner paln and suffering.

4. Whe trial court has jurisdiction to make orders
1. relatica tu property, the parties and the maintenance of
the partles anu children as may be equitable.

B. an awara for pain and suffering constitutes a
uaniaye award ror tortious conduct or personal injury and is
not approprlately considered in an action for divorce.

C. The Plalntitr-appellant was entitled to have
any alleyaction of an ilntentional tort heard before a jury.

L. Lefendaut-Respondant was not precluded on any
theury of luterspousal tort immunity from bringing a separate
~duse ol oactioun.

<. Point Il: The trial court abused its discretion
alid =rred in lts decision to award the Defendant-Respondant
atturney's rees in the amount of $«,000.

wobicbUb o oo e e e e e et e e e e e et

Aauthcorities Cited

aartiord vs. ctleyy, 135 P.zd 919 (Utah 1943)
Stukel V. stuker, 6lo P..d 590 (Utah 196G)
ailas v rallas, ole P.zd 641 {(Utan 1980)
feti W, Reri, Giv P.ed 1380 {(Utah 19&0)

AMmoLr «dJ L orts Section L

t - rios L2CToon 2
- toen b5
- i SweocLiiy 2l
|~ Luu separatlion section 571

;o1 .i.. o ana separation Secticu 573
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v oF niND Uk Chob

s 1w ul s tlon 1n equity pursuvant to Utah Code Anno~
tatwo P20, cectlon wu=-s-1l et seq. to obtain a divorce and
foroopperty, settiement.

L1oPuSLiIuN IN LUWER COURT

Plarntift-Appellant’'s Complaint for Divorce and De-
tendant-kRespondant's Counterclaim for divorce were heard before
the doncravle Larry <. Keller, District Court Judye Pro Tempore
in the Thira Judicial District Jourt in ana for Salt Lake County,
state of Utah. Judye Keller granted a divorce and issued a memo-
randum decisicn which made provision, amonyg other things, for
settlement of property, a lump sum award from Plaintiff-Appellant
tL Letsungant-Kespondant of $464.0U tu reimburse LCefendant for
aedical expenses, a lump sum from Plaintiff-Appellant to De-
rendant—Responuant OF $5,0U0 tu compensate for pain aud suffering
anu rutire medical expenses, and an award from Plaintiff-
appeliaat tu Derendant-kespondent of 2,000 for partial restitu-

t1oii Wt her costs and attorney's fees.

keLielP 50UGnT ON aAPPRAL

.t seeks a ruling by the Utah Supreme



court that tne Lisi ..o ' . L O N
fact and law by awosr i nfooiaad o oo tLe sule ol L5,
to compensate for pain ans sulicl cna ased tuture medical expenses
and ror awarding betencant-Kespolcioor the sum ot $.,U0U for her

costs ana attorney s fees, snha $eeks  all wlder reversing  the

declsiun ot the bilstr.ot court.

STATEMENT OF Facld

The parties te thils diverce actlon were married on the
5th cay ot Lecember, 1%77 1in ugden, Utah. They resided during
the course ot the marriage 1in Salt Lake Jity, Utah 1in a home
purchased prior to the marrlagye by Plaintift-appellant. ln
approximately January, L9580 the partles s<eparated. The
Plaintiff-appellant initilated this action for divorce wn the zuth
day ot August, lY%uwC.

1L approxiliately wotouber, 19wl the Lefendant-Respondant,
throuyh her counsel, f£il<d an answer and counterclain alleying
anoay  other thilogys that PlalnLiti-appeilant nad "treated De-
rendant cruelly, both mentally ana physlieally, causing her jreat
Mental distress and Canags o by ooy U (raragraph 5 Answer and
<ounterclaim;

fhere were no “hllor L daoa o e pal Ules. The pre-

dominant 1SSues Conceriied pProjer : Tyt abutlon, alinony, icots



Lo phrtiles were udnable to agree on these is-

SRUREE . fiad o was conmeénced on the wUth day of April, 1982.

St o restrol.ats, it was coltlnued until the lath day of
ey =78e and fihally completed on the 4th day of Juue, 19s2.

- may 1e, lvwve, Just prior to the seccond day of trial,

cnsel 1 or vetendant-Respondant rfiled a motion to allow the

I.lliey ol an oamended  counterclaim which set out a new second

ause ot action for lutentional <cort. The parties were in-

strached t©o tile briefs and the <Court wultimately denied

wrencant-Respondant’'s motion.
4t thie cunclusicon ot the trial on June 4, 1%bz, Judge
rellzr took the matter under advisement. Subsequently, he issued

Gorealaul deciston dated the suth day of July, 19u2.

i lts memorandum decision, the Court stated as follows:

ine Juurt rurther rinds that during the course

.t the narriaygye plaintiff physically abused de-
fetidant at  tines. Particularly the Court finds
tnat o or about April 1, 19s0 plaintiff so abused
derfendant as to regqulre medical treatment for in-
.ries to her hip and pelvis caused by him. It is
tair ang reascaable, based upon the published depo-
s.t.oir b EiZnard E. Nilsscon, M.D. and detendant's
LesTlmony, that plaintiif reimburse deteuaant for
: .nisscrn's bill (derencant's Exhibit 17) in the
S o two hundred elghty~-tour dollars
Ceart  finds that defendant may
L. restrirmion O physical activity

S S el 1lie as 3 consequence of plain-

..ol aLuse. i additicou, she may have

T wviL_al expenses and will have to purchase
ol tlne btu relleve such pain. Iherefore, the

it tlnds 1t reasonable and fair to awarad de-
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ied o Loy Yale et iy o I
July Ju, 1o o

fiie Cuowr T Ll T ST ZUowdAS plarntirt
who chose tu end thu Lage ang regquire defendant
tC hire i, altloeine, Lo 1oprescht hel 1terests.
cousldering all  Citcoumsiances ot thie <ase, the

court avwalus te Tooae e T YES Sl L Twi thousand
doilars (ye¢.,vUU; fur restitution Of her Costs and
attorney's fees, At leas! 1o part, and ILurther
finds such suw to be just una veascnable 1n the

premises . (hemorsodam oo Liloa, Dagye o)

n the Lotk wly of Decsmber, after the parties were
unable tu agyrse o the worGily ol the Findings cf Fact and Con-
clusious of Lew and tue Lecree oI Llvorce, L.M. amuss, counsel

~

for Cerzendant-kespondant, moved tne cowt for an order amending

he memorandum 4e-.3i... tu read "Therefore, the court finds it

ot

reasounable and ralr to award berenhdant a lump sum of rive thcu-
sand dollars, $5,0U0U, to cumpensate her 1or future medical ex-
penses necessaly TO relleve her pelh and subiering.”  1his motion
was heard by Judye Keller who jsranted the wotlion and approved the
anended languagye.

SUATREMLNT LF 1Nl

THE IRial CURL EkKREL _h Lol T aWARL A
LLMP »UM PatMLLo
Tvo CuMbPLhsaln iRl o0 hea s
NECEsoaRY i KELCLVL LLL Pooui i sLe R LRONG

v R ch LN Dan  m UL LA

“rLS Lo

, - -

o Sl A S o ol RLobiil T oLl
TC MAKLE CRLLE-D o Wi v i DRopPLRYY,
ihis PARLILES vy ol Mavcas oivadwel, JF ool

PaR1LES o5 Mt Ll b ool



doswakl FUK FALN AND SUFFEKLNG
ol lu il A DAMAGE  AWARD FOR  TORTIOUS
< b PhRsuNAL  LNJUKY AND IS NOT
PPl RRLAIRLY CUNSIDEREL IN AN aCTIUN FOK

[N S

i

[N Iht PLAINTLIFF-APPELLANT WAS
Lisla LB Tu oaVE  ANY ALLEGAYTIGN OF &N
T ENTIOUNAL TURT hEARD BEFUKE & JURY.

L. DEFENDANT~RESPCNDANT WAS NOT
PRLOLULLL ON  ANY TuEORY OF INTERSPOUSAL
{ORT O LMMUNITY FROM BRINGING 4 SEPARATE
~AUsE UF ACTLIUN.

Puilin 11

Wik YRial COURY ABUSEL LTS DISCRETION AND ERRED IN
11> WECLnluN Tu AwWARD ThE LDEFPLENDANT-RESPUNDANT
ATTURNLEY 'S FEEG I WHE AMUUNT OF $c,0UU.

ARGUMENT
PUINT I

THE TRIAL COURT ERRED IN ITS DECISION TO AWARD A
LUMP SUM PAYMENT OF $5,000 TO DEFENDANT-RESPONDANT
Tu COMPENSATE HER FOR FUTURE MEDICAL EXPENSES
NECESSARY TOU RELIEVE HER PAIN AND SUFFERING.
A. THE TRIAL COURT HAS JURISDICTION TO
MAKE ORDERS IN RELATION TO PROPERTY, THE
PARTIES AND THE MAINTENANCE OF THE PARTIES AS
MAY BE EQUITABLE.

Pursuanut to Utah Code Annotated Section 30-5-5, (1953,
e uded )

Aty o neclee of divorce is made, the court may
s osacn orders  1n relation to the  children,
o sartics, and the maintenance of the

. .dlw.., as lnay be equitable.



T

Thiis statute regLlies lHuR [ T T A T
to make orders in only lluited areas specalivally  related
divorce. The staturte docs Lot authoriZe the Coul't Lo mahe awards
for claims related to injuries to the body.

B. AN AWARD FUR PAIN AND SUFFERING
CONSTITUTES A DAMAGE AWARD FOR TORTICUS
CONDUCT R PERSONAL INJURY AND IS NOT
APPROPRIATELY CONSIDERED IN AN ACTION FOR
DIVURCE.

a4 tortious act has been defined as "the commissicn or
omission of an act by one, without rigyht, whereby another re-
ceives some injury, directly or indirectly, in perscn, property,
or reputation." 74 amJur ¢d TYorts osvection 1. "The phrase
‘personal injury' denotes praimarily an injury toc the bouay or a
persoh. And a personal ingury, whether administered
lutentlonally, wantonly, or by negyligence, constitutes a tort.”
74 amdur «d Torts Secticon 2.

1 this case the Defendant-Respondant made allegations
that she had beeun physically injured by Plaintiff and Plaintiff
genied all such ailegations. By definition an 1injury such as
that for which Detendant Respondant complaineg and ultimately
reCelived an award 1s a tort. ihe trial court, in its Memorandum
Decision, ruled that Defenuant-kespondant nad been injurec on or
about April ., 1%scu and on trne basis ot that injury, an alleged
intentional tort, determined that she shouid be compensated tor
her pain and suffering. (Memoranuun wveclslon duly su, l9be Pooo)

As has been previous.y statued, tie trlal court 1s limit-



- -

sooiats loee argument Polnt la above) as to the arcas it

4t ot When faklog ag orcer 1n a divorce.  an award for tort

us padt of @ decree or divorce is not specifically delineated and

1S Lot apprupliate under any circumstalce.

ns further evidence that the trial court awarded on the
Lasis >L « tort 1s the tact that a normal part of damages for a
tort .r personal 1n,ury is represented in the form of pain and
LUrLlulilly.

Generally speaking, and as in any tort action,
recovery in a personal injury action may be had for
all natural and proximate consequences of the
derfendant’'s wrongful act or omission, such as pain
and suftering (including future pain and
suffering). . .Compensation may be had from a
wroungydoer ror any personal injury which immediately
results from his act and for any conseguential
Lu,uries directly traceable to the wrong done and
arising without an intervening agency and without
tault of the 1injured persoun himself. ce AmJur
«d Damages Section &5,

C. THE PLAINTIFF~APPELLANT WAS
ENTITLED TO HAVE ANY ALLEGATION OF AN
INTENTIONAL TORT HEAKD BEFORE A JURY.
vt the l2th of May, 198z, in the middle of the divorce
DroucCdliys, Lefendant-Respondant attempted by motion to amend

wer  complalnt for divorce to include an intentional tort for

[T Jhie aunorable Judgye Larry hkeller reguested counsel to

s 1 1% o the lssues of law. On June 4, 1982 at the
L _itaces i tne last day o©r trial he cenied Derfendant-Re-
e st s metlon and stated as follows:

.5 an assault and battery action, had it been
liled 1inuependent of a divorce action, for in-



Stal. 'z, Pt I . o

Ltweat . VI ' . e ! N
ALluwel o LT T T I & oL
that all aSHaa. S Lty R sula we o
Llned 16 e actl 6 F 0 dcinesi oL rial Lo, what o oac
WOULd O Tola, Al s L Lotnloo, owuitho o curl bt botl
as a court of law acd as 0 oLt Ll equlty, ang L
JUST  don’ Ul Aliw Wl ALy jele suchide Lol that. N

think 1 have te s1t as o court ol equity only.

1T ls Lot tnhat reason that the Court denies
the motlon to amenc the complaint to allow for an
adaltliunal  ~dausé i oaction.  (Lranscript Juhe @,

196¢ Volume 1 . o.}

Utal, Jude AnLolor-<d  7o-cL1-1 (1955 as amended) states
wWlth ‘tespect to the ragnhts 2f 1nueviduals to  jury trials as
tellows:

LioActlions Lol recouvery of specific real or
rersonal prouperty, with or withoeut Jdamayes, or Lor
otteY  Clainmed as due upon contract or as damayges
Lor breach i Jvoatract, or Lur lL urles, an 1ssue
or fact may be triec by a jury, unless a _ury trial
is walved or a reference 1s otdered. {emphasis
addea )

e riliynht to a cwr.ai by July s fundamental  toe our
democratlc soClety and has been luculporated 1o OUr System since
the <asly colonists. Lt 1s a right which deserves to be gyuarded
Jealously by tne courts.

Lt sSuclessidlily ob,elting %o Letencant-Respondgant's

motlun to amend The COUnterTialm, the vlilntiti-appellant ussumed

tuat he did noet have to cdletena o the LSso Lioan litentional
tort. becausSe Lhe l.urt subSeguen: o, W75 o0 o lanidge award Il
Péasn whd Suffeiily tiaslhblaiil-oaplo.o. o0 Wil SSacnlia.ly  teprlvec

L1 the Llssue of tin

wI AlS UpROrtunlt, to (eyus

Lersubal lojury. clataTiil—rupca. Cant L Sl a T letilals 1 auy
1 J -1
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Cons Pt vulle %, 1% Volume < p. 36) were

P ) ureositting in equity and not by a jury of his

sddltlonaliy, 1o personal injury matters the award

Sheswatd De Jdetermined by a jury. "The amount to be awarded is

herelore lacgely a gyuestion for the jury, to be determined by it

i Yiew ol i tacts and clircumstances of each particular case,
aud wlae discreticn is usually lert to the jury in determining
ihe amount or the award." ¢¢ AmJur <d Damages Section &6. The

tterianatlon of the award should then be based on all of the
tactors and circumstances oOf the case as considered by a jury.

v. DEFENDANT~RESPONDANT WAS NOT

PRECLUDED ON ANY THEORY OF

INTERSPOUSAL TORT IMMUNITY FROM

BRINGING A SEPARATE CAUSE OF ACTION.

snoderialng a uew Or separate cause of acticn the Utah

supreme Jourt 1n martiord vs. Clegy, 135 P.zd 919 (Utah 1943)

, Stated that nothing more 1s meant than that the defendant is

Lo Fegulrod tO auswer to a wholly different legal liability or

Slloataol, TLoMm fhat Srlglnally stated. In the present case, an

porentlieal rurt represents a  separate cause of action which

B N .. slabliltles and ovbllgations from those allowed
- ooLotnion Ll dluorce .

.- 1prerspousal  tort  immunity has
PreCiadeu tort actions against a spouse. That

R S

¢ a0 deniger =xlsts in Luah.  Pursuant to Stoker v. stoker,

RN P ‘Lran LYeu) the Utah osupreme CTourt determined that



R
the doctrine or 1nter-spousal tort umuunitly 11d Lot hold woor. il
that case the Plaintlrr’s actlun was Lol persoial LI Urles whiaoch
were allegyed to nave been intenticnally inflicted and sutfered at
the hands our the Derendant prior to the divorce of tue parties.
L1 that decision, the court cited the Utah Marriea Women's Act,
as found in U.C.A. Section oU-s-4 (1955 as amended; and stated
that;

The statute authorizces her to prosecute and defend

all actions for the preservation and protection or

her riyhts and property as 1I unmarried.
Additioually, the Court went on to say that:

To read into our Married Women's Act a pruscriptlion

agyainst & wife suinyg her husband, would be to

construe 1t so strictly as to add a provision which

the legislature did not put there. Stoker V.

Stuker, o616 P..d 59U (Utah, lY%oU; at 59..

1t is on this basis that the ULefendant-Respondant nad &
civil action in tort ayainst the Plalntifr-Appellant. That cause
of action raised for an intentiocanl tort was raised 1in this
matter by motion for amendment but because 1t represented a
separate cause of action and was approprilate for a jury,
Detendant-Respondant's motion was denied. Desplte the rfact that
no prayer for damages, elther compensatory or punitive was before
the Lourt, the Jourt wrotigLully awaried  palo  alld SULTerl iy
damages tor an intentional tourt.

POINT i1t
THE TRIAL COURT ABUSED (7S DISCRETION AND ERRED IN

ITs DECLISLUN Tu AWARL 'THE UDEFENDANT-RESPONDANT
ATTORNEY'S FEES IN 1ThE AMOUNT OF $2,000



s IR wese,  the Plalntiff-Appellant husband

i b sl ot work during the marriage and was in

- Coarege il time as 4 student during the entire time of the

wials lage Up Lhrouglh and including the time of trial. (Transcript

Mok bl e, 1Yol L. L4y i1ls “iazncial arfrfidavit which is part of

che LecGrdoand nls testimony indicated that his only source of

Ihicwlde was a monthly loan which e received from his mother and

1avidends ftrom certain stoucks, both of which were used for house-—
hotlu expensces. (Lranscript April «U, 198z pp. l4-16)

'he Detfendant-kespondant wife on the other hand, worked
uriir, the marriagye and submitted a financial affidavit which
indicated total monthly ifacome of $1,002.00 per month. Addition-
Sy, the zTecoerd contalns nc testimony Lr presentaticn of facts

wnlch establish the Defendant-Respondant's need for attorney's

while Ltah wode annctated 3u-3-5 (1955 as amended) gives
the triol cJourt broad discretion in awarding attorney’s rfees, the
Ltan sDuprells -oUrt has set certain limitations and guide lines.
veserrialoy all awards for attorney's fees must be based on

L ome e heRs 34U Snoa AQemonstrated nNeed.

" o7 1o kallas v. hallas, 6l4 P.2d 641 at 646

setes, a proper  detesrmination of whether
! snedld e awarded and the amcunt, 1f any,
‘anlaot De made without au examination of the facts.

v.deson V. Anderson, supra. Because there was no




'

PiesScntabl luli ol Lot s s .

L L .

Lindidcial uecd  guvulpany Ly The it L, [FTURERTPYN}

Was Lidaegual oy T e g

1o the bullas casc, whe subject mattel was o petition

for mudification, but the applicable principal, that a factual

preseatatlion 1s necessary to determine the necd Lor atturney's

tees, 1s still applicable.

‘he Court has neld 1a outher cases that criteria such as

need and reascnablencss are essential conslderations in  the
determinatlion ol attorney’'s fees. .l herr v. Kerr, owiu P.cd lssu

at 13b+ (Utan, 1%ou) the Court said.

The decilsion tu make such an award, touyether
with the amount therecot, rests, primarily with the
sound discretion of the trial court. As with the
award ot alimony, however, aun award of attorneys'
rees must rely as the basis of evideuce of need and
reascnableness. {emphasis added)

ifi the present case, thele was LO pPrescntation of facts
or evidence sanowlilg any nN€eu I[Or attoriey’' s fees on behall of
Lependant-Respondaunt.

tne  geleral legyal litetature suppurts this conclusion
and also adas thue husbaudgs abllity to pay as an essentlial con-
Slaeratlion upon wnich to base atturuey's rees.

ATWUT «d Treports as follows:

Wheti, houwever, the nusband reguests a heal dhy O
r

the gydestion ot RS- ENR N LU omusSt  grant o hieal -
LLg the wilz ust Sonloal., el AP Llot s DY
evildencs oI hel  Leeas,  fhe dSualia 50 4l 1. 1T [

pay, aud tThe ltous oL 5o b owhiioh an awaca is

To be made, ahd e dSHaa. GGy present e odence ln
OPPUSLT LU, e alldul ol LlvVorcCe  And buparatioh
section 571 at F udea .
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slids, where 1t does not appear that the wife has

Lechs halipered 1o Making ner detense or is

Linanclally unable to pay expenses necessarily in-

~urled, the decision of the lower court denying an

sllowance willi be affirmed. . .Moreover, no matter

hew clearly the necessitices of the wife may appear,

an allowance will be set aside on appeal where it

was Made 1L the total absence of proor as to the

tinanclal means and ability of the husband, who by

answer had put them 1n issue. =4 AmdJur «d Divorce

and Separation Section 575 at P. 695-696.

«u the present case, the Defendants-Respondants failure
to support her request for attcorneys iees with a showing of need
and tne Plaintitt/aAppellant's demonstrated inability to pay
sttorueys tees do not Justify an award of attorney's fees to

Letendant-Respondant.

COUNCLUS ION
\he trial court has abusea its discretion in awarding
Jamayes Ior an intentiocnal tort under the umbrelia of an action
1 aivolce. It has likewise awarded attorney's fees 1in the
ubseuce or any showing of need on the part cf Defendant-Re-
spondant  or of auy ability to pay on behalf of Plaintiff-
appeilant.

Fur the reasons set forth above, these two awards should



DavEL this |0 day or JONE , 196,

Respectrully submitted,

PARKER, McKEUWN & MCcCUNRLIE

i Dol

Ric ard B. McReown,
ntturney for qulntlff"

asppellant
DuC53:5



JF THE STATE ©F ITAH

t LIS
ADDLHDUM OF NEWLY
oaat L i -Appe: lant, ' UNCOVERED CASE
X V.R.C.2. T5(p {3
S,
Case Nu.: lovls
DY Vi e , )
 District Cour:t No.: D80-3212
wefeniant~Respondent. X

rursaant to Role 75(p'{(3' Richard B. McKeown of Parker,

drtenn

Zonkie, attorneys for Plaintiff and Appellant,

Lirys 'Walther hereby submit that a newly uncovered and

in _ase we considered as part of the record in this

[t

~ase which Fas a bearing in this matter is captioned

. Shaw Lord,
aintiff and Appellant, Case No. 17993

Case Filed:
June 2, 1983

ioroblisah Shaw, Jr. T
Getendant and Respondent.

PRSP




oo Piaintift and Appellant has been

oo uTle Dgest ~itatjion number has

v3 ' counsel is directed to desig-
. ownich the newly uncovered case applies.
ewly uncovered case is directly responsive
St and b ol Plaintiff and Appellant's brief rela-
Satooor Rort lamages 1n oa divorce action. In the

e, 1€¢, awvove cited, the court made the following

‘& A adiiitional ground for the summary judgment
agalnst the Plaintiff, the trial court held that

“he Plazntiff was barred by res judicata from

S U1y b <-husband for torts which occurred during
she because his liability for any tort
shiceatd have been lizigated in the divorce action.

e Jdr ot comment on thls ruling other than to observe
*.at actionable torts hetween married persons should -
oo ope itigated 1n a divorce proceeding. We believe
Caat tivoree action will become unduly complicated

trer trial and disposition in torts can be or

Pe o .tigatel In the same action. A divorce
t1on is bighl, egquitable in nature, whereas the
. A Lo Laim is at law and may well in-

in tnis case, a request for trial by
administration of justice will be better
koeping the two proceedings separate.
tah Bulletin, last complete paragraph

.

pilyv, this Cwourt has determined that the con-
i+ = 11 = divorce action is inappropriate.

1.y .f secember, 1983.

Respectfully submitted,
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a1 malled a true and correct copy

Frank M. Wells, Attorney at Law,
., Utah 84401 this Agm day of

postage prepaid.
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