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IN THE SUPREME COURT OF THE STATE OF UTAH

AUSTIN HOBBS,
Plaintiff-Appellant,
vs.
Case No. 19019
THE DENVER & RIO GRANDE WESTERN
RAILROAD COMPANY, and STATE OF
UTAH, DEPARTMENT OF TRANSPORTATION,

Defendants-Respondents.

BRIEF OF DEFENDANT-RESPONDENT

STATE OF UTAH, DEPARTMENT OF TRANSPORTATION

NATURE OF THE CASE
This is an action commenced by Plaintiff against Defendants
State of Utah, Department of Transportation and Denver & Rio
Grande Western Railroad Company for injuries sustained in a

truck-train accident which occurred in Price, Utah.

DISPOSITION IN LOWER COURT
At the conclusion of a two-day trial, the Honorable Dennis
Frederick, sitting without a jury, found in favor of both
defendants and entered a no cause of action against Plaintiff.
The court concluded that the actions of Plaintiff were the
sole proximate cause of the accident and that neither defendant
Rio Grande Railroad nor defendant State of Utah, Department of

Transportation were negligent. (R. 381-387; 396).



RELIEF SOUGHT ON APPLAL
The Department of Transportaticon seecks affirmance of the

judgment in its favor.

STATEMERT OV FACTS

Because this Court, in reviewing contentions of Plaintaifs,
must do so in a light most favorable to the lower court's
findings and because the findings will not be disturbed by
this Court if they are supported by substantial evidence,
respondent State of Utah, Department of Transportation (here-
inafter "D.0.T.") shall restate the Findings of Fact made by
the lower court with appropriate record references. In additior
the Department would incorporate and adopt the "Statement of
Facts" contained in the Brief of defendant Denver & Rio Grande
Western Railroad Company (hereinafter "Railroad").

The following Findings of Fact were made by the lower cour:

1. At about 10:00 p.m. on April 23, 1979, while driving
a coal-hauling tractor-trailer truck in connection with his
employment, Plaintiff was involved in a collision with one of
the Railroad's trains at the Railroad's crossing located
between 2nd and 3rd South on lst East in Price, Utah. (Tr. 46).

2. The lst East crossing is composed of five sets of

tracks. The northernmost of these tracks is the active or

"mainline" track. It was on this track that the collision
occurred. (Tr. 141). The tracks approach lst East from a
slightly east-southeasterly direction. (Tr. 589). The mainli

track is straight for more than three-quarters of a mile to the

-2-



east of the lst East crossing. (Tr. 62, 589).

3. The Railroad's tracks also cross Carbon Avenue in
Price. (Ex. P-10). On the day of the accident, the Carbon
Avenue Crossing was closed because of repair work being per-
formed there at the direction of the D.O.T. (Tr. 480-485).
The D.O.T. detoured traffic from Carbon Avenue to lst East

to permit Railroad and D.O.T. crews to complete the work,

which was to take about three to five days. (Tr. 202).
4. The D.O.T. made a decision to detour traffic from
Carbon Avenue to lst East. (Tr. 219). The decision was made

after a meeting called by the D.O.T. on April 6, 1979, attended
by representatives of the D.0.T., the Railroad, and Price City.
(Tr. 190, 260, 273; Defendants' Ex. 29). At the meeting, it
was determined that it would be impractical to permit traffic

to continue across the Carbon Avenue crossing during the con-

struction. (Tr. 192-193). Another alternative considered at
the meeting was the traffic be diverted to 1lst West. (Tr. 232,
248). However, the D.0.T. decided to detour traffic to 1lst

East for several reasons, including, but not limited to, the
following:
(a) There was less existing traffic on lst East
than on lst West;
(b) The housing and population of children were
less dense on lst East;
(c) The turns along the 1lst East detour route
were easier to negotiate, particularly for large trucks;

and



(ad) The lst East crossing was in better conditior,
and could more easily accoernwdate the additional traffic,
including the lavge coal trucks. (T1. 225-228, 231-..
262, 286-289).

The chosen detour diverted traffic traveling northbound on
Carbon Avenue right (east}) on 3rd South, left (north} on lst
East across the tracks to lst South, left (west) on lst South,
then right (north) on Carbon Avenue. (Defendants' Ex. 26).

5. Before the construction began, the warning signals at
the lst East crossing consisted of white "crossbuck" signs
that had been there for many years. (Plaintiff's Ex. 5).

The D.0O.T. installed additional yellow railroad warning signs
before the detour was imposed. (Ex. 30). The Railroad imposed
a "slow" order during the construction, requiring its trains tc
reduce their speed from 40 mph to 30 mph from milepost 619.0 to
619.5 during the period of the construction. (Tr. 233, 306,
369) . Milepost 619.0 was located about 100 feet east of the
lst East crossing, and milepost 619.5 was located one-half
mile west of milepost 619.0. (Tr. 564).

6. The train crew in the lead engine on the night of the
accident consisted of the engineer (Martin Gasner), the head
brakeman (Gerald Leonard), and the road foreman of equipment
(James Harvey). (Tr. 364, 370, 399). Mr. Harvey's duties
included the supervision and evaluation of the Railrocad's
crews, and he was seated in the lead engine on the night of
the accident for the purpose, among others, of observing and

evaluating the crew's performance. (Tr. 420, 560) .
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7. As the train approached Price on the night of the
acvcident, the train engineer reduced the speed of the train
from approximately 60 mph to 40 mph or less in accordance with
the applicable Price City ordinance. (Tr. 404, 564). The train
engineer further reduced the speed of the train to 30 mph or
less at milepost 619.0 in accordance with the Railroad's
slow order. (Tr. 405, 433, 564).

8. As the Railroad's train approached to within a quarter
mile of the lst East crossing, its locomotive bell was ringing,
the fixed and oscillating headlights on the front of its loco-
motive were burning, and the train engineer sounded the standard
whistle signal, composed of two long blasts followed by one
short blast and one long blast. (Tr. 121, 151, 406, 414-415,
417, 436-438, 492).

9. On the night of the accident, Plaintiff drove north on
Carbon Avenue, then followed the detour route that led him east
on 3rd South, then north on lst East. (Tr. 483-485). Plaintiff
knew that the northernmost track was the mainline track and he
was acquainted with the lst East crossing because he crossed it
traveling south earlier on the day of the accident. (Tr. 480).
Furthermore, Plaintiff has crossed the Carbon Avenue crossing
frequently during the six years he had worked for his employer
before the accident. (Tr. 510, 523).

10. As Plaintiff approached the lst East crossing, he
slowed his truck to approximately 3 to 5 mph, (Tr. 123) but
failed to come to a complete stop at any point before or on the

crossing. (Tr. 485, 514). Plaintiff had a clear view of the
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approaching train for at least the last 110 feet before he
reached the mainline track, except for a very brief period w.
his view of the lead engine was obstructed by a stationavy,
boxcar parked approximately 140 feet east of the crossing oo

a storage track. (Tr. 53, 70, 343, 603, Plaintiff'’s Ex. €} .
After passing that obstruction, Plaintift had a clear view of
the approaching train for more than ten seconds before he
reached the mainline track and with ample time to bring his
truck to a stop. (Tr. 43-44, 63, 516, 585, 603-614). Plain-
tiff proceeded across the crossing at approximately 3 to 5§

mph and either failed to look or listen for the train or failes
to heed what he saw or heard as the train aoproached. (Tr. 66,
486, 488, 514, 522, 569).

11. James Harvey, who was sitting in the left front seat
of the train engine cab, saw Plaintiff's truck approaching the
crossing but assumed that, because the truck was decelerating
and approaching the crossing so slowly, Plaintiff intended to
stop. (Tr. 566). Gerald Leonard, seated behind Mr. Harvey,
also saw Plaintiff's truck approaching the mainline track. Wher
Mr. Harvey and Mr. Leonard realized that the truck was not goir:
to stop before the mainline track, they simultaneously warned
Martin Gasner. (Tr. 432, 567). At that time, the train could
not be stopped short of the crossing. (Tr. 406). Mr. Gasner
saw the truck and immediately applied the train's emergency
brakes. (Tr. 422-428, 577, 582).

The Findings of the lower court are contained at page 38l-

387 of the record and is also an appendix to the Brief of Appel
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ARGUMENT

POINT I.
THFE LOWER COURT CORRECTLY FOUND
SUBSTANTIAL EVIDENCE THAT D.O.T.
WAS NOT NEGLIGENT IN THE SELECTION
OF THE 15T EAST CROSSING.

It is difficult to determine from Appellant's Brief the
exact basis of his appellate claims against defendant D.O.T.

It is assumed that since the only role D.0.T. had in this
accident was the selection of the lst East crossing as a
detour for Carbon Avenue, that this selection is the sole basis
of Appellant's claim now before this Court. (See Appellant's
Brief, p. 13-14).

The statement of Plaintiff is incorrect that D.O.T. was
involved with "repair work being conducted at the intersection
where the accident occurred." (Appellant's Brief, p. 13).

At the time of the accident the only repair work being performed
by D.0.T. was at Carbon Avenue--not lst East. It is clear that
D.0.T. did not operate the railroad engine which was involved

in the accident nor was it responsible for any actions or
omissions of the Railroad.

The claims of Appellant against D.O.T .therefore, can be
divided into two categories: first, that D.O.T. was negligent
in selecting the lst East crossing as opposed to other alter-
natives; second, once the crossing was selected D.O.T. was
negligent in not reguiring additional warning devices at the

crossing. These two contentions will now be discussed.



A. There Was No Substantial Pvidence
That D.0O.T. Was Negligent in the
Selection of the 1lst Fast Crossina
as a Detour Route.

A review of the evidence shows that Plaintiff spent a
great deal of time and eftort 1n the lower court cormiarirng
the advantages and disadvantadges of the lIst East vs. lst e
railroad crossings. In addition, Plaintiff continuously
referred to the traffic patterns and signals utilized on
Carbon Avenue in comparing it to both alternatives. If
Plaintiff could have shown that the selection of the 1st
East crossing breached a duty of D.O.T. to the motoring public
then such an effort could be justified. However, the evidence
is virtually undisputed that the lst East crossing which was
selected by D.O.T. was a sound and prudent decision in the
discretionarly judgment of D.O.T.

Because Plaintiff d4id not become involved in an accident
on his route to the railroad crossing, the selection of the
various roads which were utilized in reaching the crossing is
immaterial to this lawsuit. For example, the claims of Plain-
tiff that additional turns or unsafe turns were reguired have
no relevance in this litigation. The only possible relevance
as to the detour route concerns the crossing itself. 1In other
words, was the lower court justified in concluding that D.O.T.
exercised reasonable care "in the choice of the detour route
to lst East." (Conclusion of Law No. 4).

The evidence clearly shows that D.0O.T. was justified in

selecting the 1lst East detour route while the Carbon Avenue
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crossinag remained closed. During the meeting in which D.OQ.T.
representatives met with the Railroad and City representatives,
the various options for rerouting were thoroughly discussed.
While 1t 1s true as Plaintiff argues in his brief that the 1lst
West crossing had certain advantages over the lst East crossing,
it 1s egually true that there were advantages of the lst East
crossing over the lst West crossing. As noted by the lower
court in the Findings of Fact, these included the amount of
traffic, the housing and population of children, the average
speed of traffic, the number of turns that had to be made, the
condition of the crossings, and the convenience of the detour
to the general public. (Tr. 225-233, 533).

There was no showing by Plaintiff that it was negligent
for D.O.T. to expect cars or trucks to be able to safely pass
across the lst East intersection. This was not an instance
where a vehicle was directed on a detour which was negligently
designed and which caused the accident to occur. C.f. Bramel

v. Utah State Road Comm., 465 P.2d 534 (Utah 1970). All of the

roads used in the detour were already existing as was the
railroad crossing itself. Here, the only purpose of the detour
was to route traffic from one existing railroad crossing to
another existing railroad crossing. There is no showing what-
soever that the decision was either negligent or that such
decision proximately caused Plaintiff's injuries.

Plaintiff argues that because the traffic flow at the 1lst
Fast crossing increased from approximately 230 vehicles per day

to over 11,000 vehicles per day then D.O.T. was somehow negli-
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gent in choosing this particular crossing. Such an argument
is without merit. Plaintiff produced no evidence that the lc.
East crossing was incapable of handlina this additional 1o,
of vehicles for a short three to five day period. Obvicue|
thousands of cars and vehicles had utilized the lst East
crossing for many years prior to the temporary closure of tre
Carbon Avenue crossing. Thus, while the increased number of
cars may have caused congestion or some other traffic flow
effect upon the crossing, Plaintiff produced no evidence
that the crossing was made dangerous because of these additior:
cars. If anything, the fact that this number of cars was able
to utilize the crossing during the detour period again showed
that the decision to utilize the crossing was not negligent.
More importantly, however, is the fact that the number cf

cars which utilized the crossing is completely irrelevant to

this lawsuit. It is undisputed that at the time of the acci-
dent there was no other traffic traveling in the railroad
crossing. Plaintiff himself admitted to this fact. (Tr. 529-
30). Whether there were 11,000, 100,000 or ten cars passing
in the intersection that day is completely irrelevant to

the facts of this accident in which only the plaintiff and
the train were involved.

The focus of Plaintiff upon the Carbon Avenue crossing
is completely misplaced. The only factual relevance of the
Carbon Avenue crossing is that Plaintiff would not have crosse
at lst East had the Carbon Avenue crossing not been closed.

However, this fact is no more relevant than to say that had
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the plaintiff eaten his lunch five minutes slower he would not
have been at the crossing when the train passed. Thus, as to
the choice of the lst East crossing itself there is no evi-
dence of neyliyence or proximate causation to Plaintiff's
injuries.

A case involving similar claims is High v. The State High-

way Dept., 307 A.2d 799 (Del. 1973). 1In that case the plaintiff's
decedent was traveling on a detour which had been routed by the
state highway department because of construction on the main
highway. A jury verdict was entered in favor of the plaintiff
and against the highway department for improperly detouring the
traffic.

The Supreme Court of Delaware reviewed the evidence and
concluded that judgment, as a matter of law, should be entered
in favor of the highway department. The court noted that the
traffic routing plan was prepared in accordance with the usual
and normal provisions used by the highway department. The
plaintiff, while acknowledging that normal procedures were
undertaken, urged that additional steps should have been imple-
mented including the placement of guardrails, the erection of
more signs, and the construction of a swing-around area.

The court found that the highway department had correctly
exercised its discretion in selecting the traffic routing plan
that was utilized in this case. The Supreme Court of Delaware
stated:

We think it is clear that if there are two

acceptable courses of action for the achievement
of the same purpose, it is not negligence on the
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part of a defendant to pursuc onc rather than the

other. This Court recognized this pranciple 1,
DeFilippo v. Preston, 173 A i 233 (Lel. 19610,
This was a medlcal rwaliaact toe e, et we held
that the dec1:sioa e [ R T S I B I O T SR
two accepdied St T o dnt ENHAIVE NS SAETIER G 9T
made the basis 7 2 <bhat e b onciildene Whien o
operation was Ulte i ee v -l Paoowtatend:

We think, treverore, that the plaintaff

failed to make a submissible 1ssue of neagli-
gence for the jury and that, consequently,
on this phase of the case the direction of a
verdict for the defendant was proper.

To the same effect 15 Boston CC and New York

Canal Co. v. Seaboard T[gnsgortation Co., 270 F.

525 {(lst Cir. 1921). We think, therefore, that it
was error to refuse the highway department's motion
for directed verdict. We point out that this con-
clusion is not based upon anv concept of the doctrine
of sovereign immunity, which 1s specifically waived
by 18 Del. C. §6509. This conclusion 1is based solely

upon our opinion that no issue of negligence was

presented to be resolved by the jury as to the highway

department. The judgment against the state highway

department will therefeore be reversed. 1Id. at 850.

(Emphasis added).

In the instant case the lower court did not rule as a

matter of law that D.0.T. had no liability. Rather, the court

found as a trier of fact that the detour plan was reasonable

and that D.0O.T. exercised reasonable care in the choice of the

detour route. There is no substantial evidence to the contrar

and therefore the decision of the lower court as to this phase

of its opinion must be sustained.

B. There was no Substantial Evidence That
D.0.T. was Negligent 1in the Utilization
of Warning Devices at the Crossing.

A closely related claim to the one previonusly discussed

is whether, after choosing the Ilst Last crossing as the det ..

route,

D.0.T. was obligated to make additional warning device-
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svallable during the detour period. In other words, even it

it 1soassumed that D.C.T. was not negligent in selecting the
b Tast o drossing as an alternate route was it negligent in
pelorequiring additional warning devices during the time the

detour was 1n effect?

Arpellant asserts that because the Carbon Avenue crossing
utilized flashing lights and because improvements in the
crossing with additional lights were being made that this
required some type of signals to be installed on lst East during
the detour. (Appellant's Brief, p. 3, 11, 13-14). 1In addition,
Plaintiff claims that to be a safe railrocad crossing the lst
East intersection should have allowed traffic to pass at 30
mph. (Appellant's Brief, p. 20).

The comparison of the Carbon Avenue crossing to the lst
East crossing is inappropriate. The Carbon Avenue crossing was
designed to carry a large load of traffic. As noted by
Appellant himself, the crossing carried an average of 11,000
cars a day. The purpose of the intersection and its warning
systems was to allow a speedy flow of traffic across the railroad
tracks except when trains were present. Thus, the 30 mph
speed which was desirable for providing stability for trans-
versing traffic (Tr. 167) is only applicable to an "improved"
railroad crossing. (Tr. 216). The purpose of the alternating
electronic signals is to stop traffic only when trains are
coming and to therefore allow the smooth flow of traffic when

trains are not present.

On the other hand, the lst East railroad crossing is similar

-13-



to thousands within the countr, o b owrtho, the Sran, Coy

This is a low densit, o~

volume of truaf s : ot

Rather, thoo-o L. RS "
ot oand o

motorist to pruderil

the train to cive ar;r1aiabe <1on01s when 1t app roaches, T

argument advanced by Plaintitf would, 1in effect, require the
imposition of autnmated sianals at every intersection withi:,
the State of Utah teqaraless of the number of vehicles which
may use it in any aiven day. Such a suggestion is both
1llogical and completely unottainable unless millions of doll:
in additional signal eaulrment 1s appropriated for such use.

It is clear that Utah law permits these type of inter-
sections on the assumption that a motorist, once he is warne:z
that a railroad crossing exists, will exercise the type of car
necessary to avoid an accident in conjunction with the same
care utilized by railrcad perscnnel. §41-6-95, U.C.A.

D.O.T. was not negligent 1in selecting the lst East railr
crossing for the detour since its terrain and warning signs
were more than adeguate for observation of trains. The
crossing had full visibility of all four quadrants of the
crossing. (Tr. 231). There was very little elevation
difference in the tracks thereby allowing full visibility
in all directons. (Tr. 233). (See photograph contained in
Appendix herein).

In additicn, there were adjuate warninga siagns that the

railroad tracks were present. Prior to the tracks on the
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javement there were 12-inch wide cross-type or crosses with
the symbol "RRT, (Tr. 231). 1In addition there were "cross-
boooke" which siunified the existence of the railroad tracks
ared a vertical circular sign with the RR symbol. (Tr. 231).
D.0.T. felt that because of these warnings and because of the
terrain of the crossing that additional warning devices would
not be necessary. (Tr. 201).

There can be no question from the record that the plaintiff

was aware of the existence of the railroad tracks before he

entered the crossing. The evidence is undisputed that he was
completely familiar with the railroad tracks at the time of the
accident. Plaintiff had traveled across these same tracks at
the Carbon Avenue crossing for over six years and admitted that
he knew trains generally used the northernmost track. (Tr. 511).
He also admitted that he knew he was traveling over railroad
tracks at the time of the accident and, in fact, had traveled
over four sets of tracks before he was hit by the train on the
fifth set. (Tr. 523).

As to Plaintiff's claim that he should have been warned

about the approach of the train, it is not the obligation of the

D.O.T. in this type of intersection to give such a warning.
Rather, it is the sole responsibility of the motorist and the
train personnel to insure that they are both watching for each
other's presence. Had this been a case in which a flashing
signal was present but failed to activate when a train approached
then Plaintiff would justifiably have a claim against D.O.T. if

i1t had the duty to maintain the device. Had Plaintiff shown that
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the accident was caused by the increaccd tratfaic flow a1

East he may also have had a valid claim. Heve, there was
neither a mechiario i e o o o the csrctece of oA
traffic. Thus, . Locach o wart 1 s 1esent,

Plaintiff has stiowi 0 oot ot which reguires Do 7,
to place a mechanical device or a flamman at every railroad
crossinag in the state While tali law reqgqulres a motorist t

stop for an electrical or mechanical signal device or for a
human flagman, it also requires a motorist to stop when a
railroad train emits an audible signal or when an approachin:
train is visible and is in a hazardous proximity to the
crossing. §41-6-95, I.C.A.

The facts giving rise to this accident do not really
concern defendant D.O.T. in that it merely routed the traffic
to a perfectly usable railrocad crossing in which adequate
notice of the crossing was given. Whether Plaintiff was negl:-
gent in failing to observe the train or whether the train pers
were negligent in failing to adeguately warn the plaintiff or
failing to observe him does not concern the liability of
the D.O.T.

Unlike the plaintiff in High, supra, Appellant produced
no expert testimony that either the crossing was extra hazard
or required additional warning devices. As noted earlier, ev
if such testimony had been presented, the trial court is stil:
able to rule as a matter of law in the favor of the detour
planning agency. Here, there was no evidence of any breach

by D.0.T. in relying on the warnings in existence and upon t!
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bl visibility of the crossing itself.

Thus, the lower court correctly concluded that the D.O.T.

wtvarsed reasonable care in the choice of crossing protections

repuired and anstalled at the first East crossing. (Conclusion
ot Law No. 4). It also concluded that the crossing was not
extra hazardous because of volume of traffic, the nature of
the crossing, the presence of obstructions, or because of other
circumstances prevailing on the night of the accident. The
court also correctly found that neither the D.O.T. nor the
Railroad had a duty to place flagmen or additional warnings
or protection at the lst East crossing under the circumstances
of Plaintiff's accident. (Conclusion of Law No. 5).

These conclusions are based upon substantial evidence.
Even 1f it is assumed arguendo that D.O0.T. had some legal
responsibility for the events occurring within the railroad
crossing itself the evidence is clear that Plaintiff's conduct
was the cause of the accident. The undisputed facts as to the
warnings given by the Railroad as verified by two disinterested
witnesses and the series of photographs showing the visibility
of the railroad tracks during the 10 to 15 seconds which Plaintiff
had available to observe, clearly supports the lower court's
findings that Plaintiff's actions were the sole proximate cause
of the accident. (See photographs depicting time sequence of
Plaintiff's approach to the mainline track contained in the
nppendix herein) .

Substantial evidence exists to support the lower court's

findings and conclusions. Regardless of what theory is utilized
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by Plaintiff, the evidence simply docs not support any claas
that D.0O.T. was negligent in the warning to Flaintiff of the
crossing or in the warning to Plaintiff of the approachin.

train. As suchk, thco oo dustons o f the lower court an Lo

favor should he suctainea.

POlINT IT.

D.O.T. WAS IMMULL FPOM SUIT BY PLAINTIFF
UNDER THE GOVERNMENTAI IMMUNITY ACT.

While the issue of governmental immunity was never reache.
by the lower court, respondent D.0O.T. would assert that the
decision to utilize the lst East crossing was clearly a discre-
tionary function and therefore D.O.T. is immune, as a matter
of law, from any liability in selecting that crossing.

Section 63-30-10(1), U.C.A. provides that immunity shall
not be waived if the negligent act or omission arises out of
the exercise or performance or the failure to exercise or per-
form a discretionary function, whether or not the discretion

is abused. In the recent case of Little v. Utah State Divisicr

of Family Services, 667 P.2d 49 (Utah 1983) this Court delinesz

the reguirements of a discretionary vs. a ministerial functior.
This Court stated, "If the state posits immunity on such an
exercise of discretion, it must make a showing that a consciou
balancing of risks and advantages took place." 1Id. at 51.
Here, the April 6, 1979 meeting held by the D.0.T. was a clear
illustration of how a balancing of risks and advantages occurr
In addition, this Court noted four other preliminary ques

which must be answered. Again, all four are applicable 1in th
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casc. First, the decision of D.O.T. as to the improvement of
the Carbon Avenue intersection and the route to be used during
the detour involved a basic program of upgrading railroad
1ntersections throughtout the state. (Tr. 162-167).

Second, the improvement work on the Carbon Avenue crossing
and the requirement of rerouting the traffic was essential to
the realization of the upgrading program. (Tr. 166-167).

Third, the action of evaluating which crossings to upgrade
and the detour routes to be utilized during the upgrading
required the exercise of basic policy evaluation, judgment,
and expertise on the part of D.O.T. (Tr. 187-191, 208-218).

Finally, D.0O.T. was clearly possessed with the statutory
authority to make the required upgrading of the intersection
and to reroute the traffic during the upgrading. §54-4-15,
et seqg. U.C.A.; §27-12-110, U.C.A.

The decision to perform work on the Carbon Avenue crossing
and the concurrent decision to route the traffic during the
construction period through lst East was clearly a discretionary
function on the part of the D.0.T. This was not a one-to-one
dealing between the department and the plaintiff. Rather, the
decision as to the highway improvement and routing had an impact
"on large numbers of people in a myriad of unforeseeable ways."
And as such, the D.O.T. is protected "from individual and class
legal actions, the continual threat of which would make public
administration all but impossible."™ Frank v. State, 613 P.2d

517, 520 (Utah 1980).

In the alternative, therefore, D.O.T., as a matter of law,
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is immune from any actic: bovios b

tiff regarding this a . i

oI ol

THE TRIAL CTUFRT DIV 07 PRl 100 ITS
FINDINGS ANL ALLCATIAG O WLOLIGENCE
AND A RECULST TokR ALLOCCATION ON APFEAL

IS IMPROPEFR.
The final ©point urwed by Appellant 1s that this Court
should grant a new trial on the basis that the decision of
the lower court was against the weight of the evidence.
(Appellant's Brief, p. 14-19). 1In support Plaintiff relies
upon a decision of the Supreme Court of Maine (Maiso v. Malore,
407 A.2d 310), a decision of the Florida Appellate Court

(Kinsey v. Kelly, 312 Sc.2d 461) and a decision of the Suprerme

Court of Wisconsin (Lawver wv. City of Park Falls, 151 N.W.2d

68). This argument and these authorities are not relevant
to this case.

There are many standards of appellate review throughout
the United States. While some appellate courts consider the
"weight of the evidence" in reviewing a verdict or findinags
of a lower court, this Court and the Constitution of Utah

prohibit such review. In Christiansen v. Utah Transit Authcrit,

649 P.2d 42 (Utah 1982) an action was brought by the vlaintiff
against the defendant Utah Transit Authority seeking damaces
for personal injuries. A jury returned a verdict of 70% of
negligence for the plaintiff and 30% for the defendant. The
plaintiff appealed. This Court affirmed the jury verdict and

rejected the same argument now being made by Appellant in the
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tnstant case. This Court stated:

Christiansen contends that the verdict is
contrary to the clear weight of the evidence.
Our scope of review in a law case does not permit
us to determine that question. The Constitution
of Utah, Art. VIII, §9 limits our review in cases
at law to questions of law and thus we will not
disturb a jury verdict on a factual guestion
which is supported by any competent evidence.
Uintah Pipeline Corp. v. White Superior Co.,
546 P.2d 855 (Utah 1976); Nelson v. Peterson,
542 P.2d 1075 (Utah 1975); Weber Basin Water
Conservancy District v. Skeen, 328 P.2d 730
(Utah 1959). 1Id. at 45.

The scope of review in this case is whether there is
substantial evidence in the record to support the findings
and conclusions of the lower court. On appeal, this Court
must consider all evidence in a light most favorable to the
trial court's findings of fact and those findings are entitled
to presumption of correctness and may not be overturned so
long as they are supported by substantial evidence in the

record. Reimchiissel v. Russell, 649 P.2d 26 (Utah 1982);

Kohler v. Garden City, 639 P.2d 162 (Utah 1981); Piacitelli v.

Southern Utah State College, 636 P.2d 1063 (Utah 1981).

Even the Federal Circuit case cited by Appellant (Scovill
v. Missouri, 458 F.2d 639) held that a question for the jury
existed as to the negligence of both the plaintiff motorist
and the railroad. While in Scovill the finder of fact con-
cluded that the conditions were such that the plaintiff was
not properly warned by the railroad and could not observe the
train coming, the principle is still the same that the trier of
fact decided the circumstances based upon all of the evidence.

Here, the trier of fact found to the contrary but still con-
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sidered all of the evidence relating to the autions of the

parties. As such, a new trial 1s not proper unless there j:

no substantial evidence Jjustifying the lower court's decio
Finally, it should he nctecd that 1 ovder for Plaat

to prevail in any ardument concerning the need for new tygo

this Court would have to determine that there was no substanr,
evidence that Plaintiff was at least 50% negligent at the tire
of the accident. §78~27-27, U.C.A. Even assuming arguendo
that the plaintiff was not the sole proximate cause of the
accident it would still be Plaintiff's burden to prove that he
was less than 50% at fault. D.O.T. submits that this conclusic
cannot be reached by any review of the evidence utilizing any
standard.

Quite clearly, Plaintiff failed to make any effort to
observe or hear sights and sounds which were seen and heard by
others including disinterested witnesses. Since the Railroad
performed all of the statutory requirements of warning there
can be no doubt that Plaintiff was at least 50% negligent in
failing to observe and heed these warnings regardless of any
conduct or misconduct on the part of the defendants.

For these reasons, therefore, the trial court did not err
in its findings nor is there any justification to remand this

case for new trial.

CONCLUSION

While Plaintiff has presented an interesting case on appe¢
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1ssues shows that there 1s no valid argument made by Plaintiff.
For example, the facts surrounding the lst West crossing and
the Carbon Avenue crossing have no materiality to this appeal
what soever

Why Plaintiff reached the lst East crossing is of no
importance. The traffic history of the crossing on that day
1s of no importance. The only guestion of relevance is whether
D.0.T. breached any duty to Plaintiff at the exact moment that
the crossing was attempted.

There is substantial evidence supporting the lower court's

conclusion that no such duty was breached--neither in initially

selecting the detour route or in the warnings that were present.

In any event, D.0.T. 1s immune from prosecution because of the

discretionary role this activity invoked.

The decision of the court is fully justified by the evidence.

The decision should be affirmed.
Respectfully submitted,
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