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STATEMENT OF JURISDICTION

The Utah Supreme Court has jurisdiction in this matter pursuant to Utah Code §
78-2-2(3)(j). This matter was assigned to the Utah Court of Appeals pursuant to Utah

Code § 78-2-2(4)

STATEMENT OF ISSUES PRESENTED FOR REVIEW

AND STANDARDS OF REVIEW

Issue: Whether the court erred when granting Defendants’ motion for summary judgment
dismissing Mr. Briggs’ breach of contract action, by concluding a binding contract to
settle Mr. Briggs’ claims existed, when there are disputed issues of fact and law about
whether there was an unconditional acceptance to Mr. Briggs’ offer or whether
Defendants response was a counter-offer.

Standard of Review:For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment, 9§ 2 (Record, at 188-189).



Issue: Whether the District Court improperly weighed evidence and made findings of fact
on disputed issues regarding Plaintiff’s offer and Defendants’ response to that offer.
Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment; showing disputed facts (Record, at 188-196).

Issue: Whether the Court’s conclusion of law finding Mr. Briggs’ other causes of action
to be without merit, was erroneous.

Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s Amended Complaint and Jury Demand (Record, at 34-

50).

Issue: Whether the District Court erred in finding that Mr. Briggs offer was not made



under duress.

Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. 4Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment; showing disputed facts (Record, at 188-196).

Issue: Whether the District Court erred in dismissing Plaintiff’s complaint because of a
settlement agreement when Defendants were in breach of the ostensible settlement
agreement, and therefore not in a position to seek enforcement against Mr. Briggs.
Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment; (Record, at 188-196; see § 17; Record, at 171 specificially).

Issue: Whether the District Court erred in granting summary judgment, awarding

attorney’s fees when disputed material facts precluded summary judgment and where



Defendants admitted that Plaintiff had raised material disputed facts.

Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary
judgment; showing disputed facts (Record, at 533 et seq.), Plaintiff’s motion to
summarily deny Defendants motion for summary judgment; showing Defendants’

admission that Plaintiff had raised material disputes (Record, at 798-801).

Issue: Whether the Distirct Court erred in awarding attorney’s fees pursuant to statute
(Utah Code § 78-27-56) when the undisputed facts do not fit that statute.

Standard of Review:For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment; showing disputed facts (Record, at 533 et seq.).

Issue: Whether the District Court erred in awarding attorney’s fees “in the interest of



justice” without explaining how any exception to the American Rule fit this case and
where the undisputed facts do not support such an award.

Standard of Review: For reviewing the granting of summary judgment: review for
correctness, giving no deference to the trial court, viewing the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party. Alder v.
Bayer Corp., 2002 UT 115.

Preserved for appeal: Plaintiff’s memorandum opposing Defendants’ motion for summary

judgment; showing disputed facts (Record, at 533 et seq.).

DETERMINITIVE LAW

Utah Rules of Civil Procedure, Rule 56
Utah Code § 13-11-1 et seq (Utah Consumer Sales Practices Act)
Utah Code § 78-27-56 (Attorney’s Fees)

STATEMENT OF THE CASE

Nature of case:
This case is for damages for breach of contract, consumer protection violations, and

fraud. Defendants counterclaimed for attorney’s fees.

Course of proceedings:
1.  Mr. Briggs filed this case on November 29, 1999.

2. Defendants answered on March 20, 2000.
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3. Mr. Briggs filed an Amended Complaint on September 26, 2000.

4, Defendants answered and counterclaimed on November 29, 2000.

5.  Both sides filed motions for summary judgment. (Defendants: March 15, 2001;
Plaintiff: March 26, 2001).

6.  The Court heard Mr. Briggs’ and Defendants’ motions for summary judgment on
May 22, 2001.

7. OnlJune 11, 2001 the Court dismissed Mr. Briggs’ complaint in a signed minute
entry, but did not rule on Defendants’ counterclaim.

8.  Defendant filed, and the Court signed, a “Final Judgment Dismissing Mr. Briggs’
Complaint.” July 3, 2001.

9.  Mr. Briggs appealed to the Court of Appeals, which found the order was not final
and dismissed the appeal without prejudice. Briggs v. Valley Spas, Inc., 2001 UT App
410.

10. Defendants filed a second motion for summary judgment on January 30, 2003.

11. The District Court heard argument on Defendants’ second motion for summary
judgment (“Second MSJ”), the District Court also heard argument on Defendants’ motion
for rule 11 sanctions, which it denied. That motion is not part of this appeal.

12.  The District Court granted Defendants’ Second MSJ in a signed minute entry on
July 23, 2003.

13.  Mr. Briggs timely appealed on September 22, 2003.
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Disposition at trial court:
The Court dismissed Mr. Briggs’ complaint in Defendants’ first motion for summary
judgment (“First MSJ”) and granted Defendants’ counterclaim in Defendants’ Second

MSJ.

Relevant facts:

1. Between September 17, 1993 and September 16, 1995 Mr. Briggs paid Defendants
$8,939.19, constituting full payment (Record, at 183) at Defendants’ Utah State
Fair booth for a particular model of spa and gazebo (Defendants’ Memorandum in
Support of Motion for Summary Judgment, 49 1-3; Record, at 172-3) having been
told by Defendants they could produce his fully-paid-for spa and gazebo whenever
Mr. Briggs was ready to take delivery (Affidavit of Larry Briggs, 4 4; Record, at
209).

2. At some point, Defendants’ business stopped carrying the manufacturer who made
Mr. Briggs’ spa and gazebo (Affidavit of Defendant Lowell Brown, q 5; Record, at
303).

3. Sometime in 1999, Mr. Briggs became aware that Defendants’ were unable to
honor his contract because Defendants no longer carried Cal Spas products.

(Affidavit of Larry Briggs, § 5; Record, at 209 cf Affidavit of Defendant Lowell
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Brown, {2 Record, 336 “...Valley Spas dealer relationship with Cal Spas has been
terminated...).

. Mr. Briggs demanded a refund (Affidavit of Larry Briggs, § 6; Record, at 209).

. Defendants refused (Affidavit of Lowell Brown, § 4; Record, at 248-9 ¢f Affidavit
of Larry Briggs, 8, 209) claiming Mr. Briggs had bought a “store credit” not a
particular hot tub and gazebo (Affidavit of Larry Briggs, 99, 209 ¢f Letter to
Plaintiff from Defendants, dated November 11, 1999 (“Brown Response™);
Record, at 185: “Current in store creditof [sic]...” ¢f Affidavit of Defendant
Lowell Brown, q 8, Record, at 337 “I never told plaintiff his only right consisted of
a ‘store credit’...”).

. On November 9, 1999, after much negotiation, Mr. Briggs sent Defendants a letter
offering to settle his claim (Letter from Plaintiff to Defendants dated November 9,
1999 (“Briggs Offer”); Record, at 184). This letter offered to accept the gazebo as
described in his purchase contract, at the then-current higher price, and taking a
refund on the difference. The letter further said that this matter had to be “totally
resolved” by November 20th 1999 or Mr. Briggs would file suit /d.

. Defendants response, contained in Brown Response, countered by proposing to
deliver a gazebo different from the one Mr. Briggs demanded in Briggs Offer, and
agreeing to refund the balance to Mr. Briggs by November 18, 1999 (Brown

Response; Record, at 185)
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8. Brown Response further required that Mr. Briggs agree with and sign their self-
styled “proposal” before receiving his refund (Brown Response; Record at 185: “If
you are in agreement with letter please acknowledge.... Valley Spa will issue a
check at the same time you provide us with agreement with this letter.” and
“Thank you for your time and consideration of this proposal.”).

9. Mr. Briggs considered this a counter-offer and never agreed to it (Affidavit of
Larry Briggs, § 19; Record, at 109).

10. On November 20, 1999, the date Mr. Briggs' letter had set for performance (Briggs
Offer; Record, at 184), and two days after the Brown Response promised to deliver
the refund (Brown Response; Record, at 185), Defendants had not delivered the
gazebo (Affidavit of Lowell Brown, § 10; Record, at 275-276), nor had they
tendered the refund (Affidavit of Larry Briggs, 4 15; Record, at 209).

11.Mr. Briggs waited until November 29, 1999 and, having received nothing from
Defendants, filed the suit now at issue seeking to enforce his sales contract
(Complaint bearing Third District Court file stamp date November 29, 1999,

Record, at 1).

Summary of argument:
The District Court erred on several grounds in granting Defendants’ first and second

motions for summary judgment.
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Defendant’s first motion for summary judgment:

The District Court dismissed Mr. Briggs’ complaint, ruling that a) the November 9,

1999 letter from Plaintiff to Defendant (Briggs Offer) and the November 11, 1999

letter from Defendant to Mr. Briggs (Brown Response) constituted a valid, binding

offer and unconditional acceptance to settle Mr. Briggs’ claims, and b) “Mr.

Briggs’ [other] claims do not have merit.”

The District Court erred because:

1.

The Brown Response is not an unconditional acceptance; it is a
counterproposal, which operated to reject the Briggs Offer.
The Court improperly weighed evidence and made findings of fact on

disputed issues.

. The ostensible settlement agreement would not totally extinguish Mr.

Briggs’ rights.

The Court’s ruling on Mr. Briggs’ other causes of action is sparse and
lacks conclusions and a recitation of the facts supporting those
conclusions, and is itself an incorrect conclusion of law.

The Briggs Offer was made under duress after Defendants’ unlawful
actions, and was therefore void or voidable.

Defendants themselves breached the ostensible settlement agreement,

and therefore they were not in a position to seek enforcement against

15



Mr. Briggs.

Defendants’ second motion for summary judgment:
The District Court granted attorney’s fees in the second motion for summary
judgment. This decision was erroneous because:

1. Disputed material facts precluded summary judgment.

2. The Court wrongly allowed attorney’s fees pursuant to statute (Utah Code §

78-27-56) when the facts do not fit that statute.
3. The Court awarded attorney’s fees “in the interest of justice” without

explaining how any exception to the American Rule fit this case.

ARGUMENT

Plaintiff Briggs was forced to sue Defendants for breach of contract (and other
legal claims) because Defendants refused to deliver the gazebo and spa as contracted for,
and for which Mr. Briggs had fully paid some four years earlier, and refused to refund the
money to Mr. Briggs. When Mr. Briggs attempted to resolve the matter with the
Defendants by proposing the Briggs Offer, the Defendants rejected the offer and pressed
their own counter-offer. Mr. Briggs never accepted the counter-offer. The rest of the
litigation flows from the Defendants' dogged refusal to make good on the sale of the

gazebo and spa or to refund the money paid.
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The Defendants filed their first motion for summary judgment (hereafter "First MSJ")
against Mr. Briggs' complaint. The District Court granted the First MSJ and thereby cut
off Briggs' right to a trial on the merits when the facts and law demanded otherwise.
Atrticle I, Section 11 of the Utah Constitution “assures access to the courts for the
protection of rights and the redress of wrongs; therefore, summary judgment, which
denies the opportunity of trial, should be granted only when it clearly appears that there is
no reasonable probability the party moved against could prevail.” Utah State University of
Agriculture and Applied Science v. Sutro & Co., 646 P.2d 715 n14, (Utah 1982).

In granting Defendants’ First MSJ the District Court recited some of the facts of the
case, (improperly) weighed some disputed facts, and expressly found that “[the Briggs
Offer] constitutes an offer. [The Brown Response] is an unconditional acceptance of Mr.
Briggs’ offer.” (Record, at 375 (also Addendum, at tab 6); see also Record, at 866 (also
Addendum, at tab 7), where the District Court implicitly repeated this finding.) The Court
then dismissed Mr. Briggs’ complaint without further explanation (Record, at 375 (also

Addendum, at tab 6)).

I. Contrary to the District Court's Finding, The Ostensible Settlement Agreement
Did Not Constitute an Accord and Satisfaction.
The District Court erroneously found that the Briggs Offer and Brown Response

constituted, as a matter of law, an accord and satisfaction (without actually calling it that).

17



“An accord and satisfaction arises when the parties to a contract agree that a certain
performance offered in substitution of the performance originally agreed upon will
discharge the obligation created under the original agreement.” Petersen v. Petersen, 709
P.2d 372, 377 (Utah 1985).

It is undisputed that Mr. Briggs and Defendants had a contract obligating Defendants
to deliver a particular model spa and gazebo for an agreed price — a price that Mr. Briggs
had already paid more than four years before bringing this action. (Sales Agreement,
Record, at 55 (also Addendum, at tab 1)). As a defense to Mr. Briggs’ breach of contract
cause of action, Defendants alleged that the parties had entered into a new agreement that
called for the Defendants to perform in a manner different from the original contract.
(Defendants’ Answer to Amended Complaint and Counterclaim, § 1 (under Counterclaim
heading), Record, at 65). It was this ostensible agreement that the District Court
concluded was valid and binding. (Minute Entry dated June 11, 2001 (“First ME”);
Record, at 375 (also addendum, at tab 6)).

The District Court erred in this finding, however, because the ostensible agreement
did not fulfill the elements of an accord and satisfaction. “The elements essential to
contracts generally must be present in an accord and satisfaction, including an offer and
acceptance and a meeting of the minds.” Cove View Excavating and Const. Co. v. Flynn,
758 P.2d 474, 476 (Utah App. 1988). Specifically, Defendants did not unconditionally

accept the Briggs Offer. Instead, the Brown Response offered different terms and thereby

18



rejected Mr. Briggs’ offer. (Brown Response; Record, at 185 (also addendum, at tab 3))

“An acceptance must unconditionally assent to all material terms presented in the
offer, including price and method of performance, or it is a rejection of the offer.” Cal
Wadsworth Const. v. City of St. George, 898 P.2d 1372, 1376 (Utah 1995) (emphasis
added). In this case, the Defendants never assented to "all material terms presented" in the
Briggs Offer.

The Briggs Offer offered to accept the “Gazebo as described in my contract.” (Briggs
Offer; Record, at 184 (also Addendum, at tab 2)). That original contract (the final sales
contract) specified a “grey metal” color “Omni Lux[ury]” gazebo with outside dimensions
of 16” 77 x 12 7. (Sales Agreement; Record, at 183 (also Addendum. at tab 1)). The
Briggs Offer further demanded that Defendants perform by November 20, 1999 (Briggs
Offer; Record, at 184) The Briggs Offer thus called for delivery of the specified gazebo
and refund of money by November 20, 1999 (Briggs Offer; Record, at 184 (also
Addendum, at tab 2)); the Brown Response did not accept those terms of the Briggs offer.

“An acceptance must be clear, positive and unambiguous.[citation omitted] ... This
requirement is often treated as identical with the requirement dealt with in the following
sections that an acceptance must not change, add to, or qualify the terms of the offer; and
such changes or qualifications undoubtedly prevent an acceptance from being positive
and unequivocal.” R.J. Daum Const. Co. v. Child, 247 P.2d 817, 820 (Utah 1952)

(internal citation and quotation marks omitted; emphasis added).
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By changing the terms of the offer, the Brown Response did not accept the Briggs
Offer but instead counter-offered by offering to deliver an “Omni Luxury 12x16 green
metal roof” gazebo. (Brown Response; Record, at 185 (also Addendum, at tab 3)). The
Brown Response also stated: “This is the 1999 version of the product you purchased...”
Id. Finally, the Brown Response goes on to require Mr. Briggs to agree with Defendants’
self-styled “proposal,” i.e. this counter-offer, before he could get his refund. /d.

The Brown Response thus offered to deliver a gazebo differing in color, model year,
and size from the gazebo specified in the original contract and in the Briggs Offer.
Furthermore, the Brown Response required Mr. Briggs to assent to their self-styled
proposal.

“An offeree's proposal of different terms from those of the offer constitutes a
counteroffer, and no contract arises unless the original offeror accepts it
unconditionally.” Cal Wadsworth, at 1378 (emphasis added).

The Brown Response makes clear that Defendants asked Briggs to assent to their offer
(Brown Response, Record, at 185 (also Addendum, at tab 3)). “The apparent mutual
assent of the parties, essential to the formation of a contract, must be gathered from the
language employed by them, and the law imputes to a person an intention
corresponding to the reasonable meaning of its words and acts.” Allen v. Bissinger &

Co., 219 P. 539, 541 (Utah 1923) (emphasis added)

Defendants’ words required Mr. Briggs to expressly agree with the counter-offer: “If

20



you are in agreement with this letter please acknowledge by signing below where
provided. Valley Spa will issue a check at the same time you provide us with agreement
with this letter. § Thank you for your time and consideration of this proposal.” (Brown
Response; Record, at 185 (also Addendum, at tab 3); emphasis added). The reasonable
meaning of Brown Response’s words is that Defendants sought Mr. Briggs’ “agreement”
to Defendants’ “proposal,” The plain meaning of the Brown Response’s words is that of
an offer; not an “unconditional acceptance.” Furthermore, the reasonable implication of
Brown Response’s words is that Defendants knew that their letter was an offer, not an
acceptancel.

Mr. Briggs never accepted the Brown Response's counter-offer. (Affidavit of Larry
Briggs dated March 17, 2001, 9 19; Record, at 210 (also Addendum, at tab 4)). Therefore,
no contract of any sort arose from the Brown Response. Accordingly, no accord and

satisfaction existed as a result of either the Briggs Offer or the Brown Response.

II. The District Court Improperly Made Findings of Facts When Deciding the
First Summary Judgment.

The District Court found that the Briggs Offer and the Brown Response created an

1 Furthermore, the original Answer filed March 20, 2000
does not mention the ostensible settlement agreement
(Record, at 23-26) It is only in Defendants’ Answer to
Amended Complaint and Counterclaim, after Defendants’
switched counsel, that the issue is raised; one year after
Plaintiff filed this suit. (Record, at 51-67).
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accord and satisfaction. (First ME; Record, at 375 (also Addendum, at tab 6)). To make
this finding, the District Court had to first find that the Defendants accepted the Briggs
Offer. The Court’s minute entry expressly says it found the Brown Response to be an
“unconditional acceptance.” (First ME; Record, at 375) “A trial court's finding about
whether a party accepted an offer or a counteroffer is a finding of fact.” Cal Wadsworth,
1378 (emphasis added). The District Court's finding was wholly improper on summary
judgment because “summary judgment, by definition, does not resolve factual issues."
Campbell v. State Farm Mut. Auto. Ins. Co., 840 P.2d 130, 137 (Utah App. 1992) (cert.
denied) (citations omitted).

As explained above, the Brown Response was ineffective as an unconditional
acceptance, so there was no accord and satisfaction. Likewise, there is no evidence that
Mr. Briggs ever accepted the terms of the Brown Response, i.e. Mr. Briggs never
expressly assented to the Brown Response as required by the express terms of that
counter-offer. In fact, Mr. Briggs testifies in an affidavit saying: “I never accepted Lowell
Brown’s offer-proposal....” (March 17, 2001 Affidavit of Larry Briggs, § 19, Record, at
210 (also addendum, at tab 4))

To prevail on their motion for summary judgment, the Defendants had to offer
undisputed facts showing every element of their defense. “The party alleging accord and
satisfaction has the burden of proving that there has been a definite meeting of the minds

on a new and substitute contract.” United American Life Ins. Co. v. Zions First Nat. Bank,
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641 P.2d 158, 160 (Utah 1982). The Brown Response (and Defendant's motion for
summary judgment based on the Brown Response) utterly lacked the undisputed facts to
show that there was a “definite meeting of the minds.” Thus, the District Court erred by
granting summary judgment where material facts were in dispute.

The appellate courts review "the trial court's legal conclusions supporting the grant of
summary judgment for correctness, according them no particular deference," and look "at
the facts and inferences to be drawn therefrom in the light most favorable to the losing
party.” Campbell, 840 P.2d at 137. Mr. Briggs pleaded a breach of contract claim arising
from Defendants' failure to perform on the original gazebo contract. (See Amended
Complaint and Jury Demand, Record, at 34-50). The undisputed facts show the existence
of the original contract (Defendants’ Answer to Amended Complaint and Counterclaim,
76, Record, at 44) that Plaintiff had completed his obligation to perform (i.e. he had paid
in full) (Defendants’ Second MSJ, 9 1-3; Record, at 416), and Defendants' failure to
perform on it. (Record, at 274-275). Defendants have not offered undisputed proof to
establish the accord and satisfaction that they alleged. (Defendants’ Answer to Amended
Complaint and Counterclaim, § 3 (under heading Affirmative Defenses), Record, at 64).

In contract claims, summary judgment is appropriate “[o]nly when contract terms are
complete, clear, and unambiguous...” Colonial Leasing Co. of New England, Inc. v.
Larsen Bros. Const. Co., 731 P.2d 483, 488 (Utah 1986). Even a cursory reading of the

Briggs Offer and the Brown Response show that the terms and conditions differ in the
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two documents, and that Brown Response demands Mr. Briggs acceptance, so that they
did not form a "clear and unambiguous" contract.

When the facts and inferences are viewed in a light most favorable to Mr. Briggs, the
Brown Response itself presents disputed questions of material fact about whether it was
an unconditional acceptance of Brigg’s Offer. The District Court erred in granting

summary judgment and should be reversed.

III. Contrary to the District Court's Finding, the Ostensible Settlement Agreement,
if Valid, Would Not Extinguish Mr. Briggs’ Right To Relief.

The District Court erroneously ruled that Mr. Briggs had no rights under the original
sales contract, and no rights under the ostensible settlement agreement the Court ruled
enforceable. (Minute Entry dated July 23, 2003 (“Second ME”); Record, at 867 (also
addendum, at tab 7)). Mr. Briggs has maintained that no valid settlement existed, but the
District Court erred and imposed an injustice by ruling that Mr. Briggs’ rights under both
the original sales contract and the ostensible agreement were extinguished. Id.

It is undisputed that Defendants failed to deliver the gazebo and the refund. The only
question is: which contract did the Defendants breach? The District Court initially held
there was a settlement agreement between the Mr. Briggs and Defendant. (First ME;
Record, at 375 (also addendum, at tab 6)). The Defendants failed to deliver the gazebo,

even under the ostensible settlement agreement. (Affidavit of Lowell Brown dated April
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[no day], 2001, § 13; Record, at 338 (also addendum, at tab 5)). That fact positioned Mr.
Briggs to exercise the option of suing for breach of the ostensible settlement agreement,
or suing for breach of the underlying claim. “[A] party to the [settlement] agreement
aggrieved by an alleged breach thereof by the other party has the option of seeking to
enforce the settlement agreement, or regarding the agreement as rescinded and moving
against the other party on the underlying claim." L & 4 Drywall, Inc. v. Whitmore Const.
Co., Inc., 608 P.2d 626, 629 (Utah 1980).

Because Mr. Briggs had the option of suing under either the original contract or the
ostensible settlement agreement, the District Court erred by granting summary judgment
against Mr. Briggs on both contracts at the same time. "Where a motion for summary
judgment is clearly based upon one or the other theory of recovery, (enforcement or
rescission), an election may be deemed to have been made, since the two theories must be
regarded as separate and distinct claims, and summary judgment is granted only as to
one of the individual claims, rather than as to the case as a whole.” Id. (emphasis
added, footnote omitted).

The District Court first ruled and dismissed Mr. Briggs’ complaint, but the Court’s
ruling was silent on Mr. Briggs’ remaining rights. (First ME; Record, at 372-375 (also
addendum, at tab 6)). Mr. Briggs, assuming that he could not pursue an action on the
original contract, waited for Defendants to perform under the “settlement agreement”

Defendants had urged the Court to find. After two more years with no performance, Mr.
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Briggs filed a motion to revive the underlying action based on Defendants’
nonperformance. (Motion to Revive Underlying Action; Record, at 685). The District
Court denied this motion, stating: “Again, the Court confirms its earlier ruling and finds
that Mr. Briggs breached the Settlement Agreement. Furthermore, that breach ultimately
relieved Defendants of any duty they had to perform under the Agreement.” (Second ME;
Record, at 867 (also addendum, at tab 7)).

This ruling means that Mr. Briggs has no rights under the original claim and none
under the ostensible settlement agreement—he is stripped naked at the bar of justice.

For their part, Defendants expressly elected to pursue the ostensible settlement
agreement. “Defendants respectfully submit that in the circumstances of this case, the
parties’ Settlement Agreement should be summarily enforced...” (First MSJ; Record, at
177-8) Therefore, the District Court’s ruling that Mr. Briggs had no claim under either the
original contract or the “settlement agreement” is erroneous and an affront to justice. The

Court’s ruling must be reversed.

IV. The District Court Improperly Granted Defendants’ First Motion for
Summary Judgment on Other Claims
The District Court erred in granting Defendants’ First MSJ when it tersely ruled
“Mr. Briggs’ claims of duress, deceptive layaway plans, and violations of the Utah

Consumer Sales Practices Act do not have merit.” (First ME; Record, at 375 (also
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addendum, at tab 6)).

Mr. Briggs had a constitutional and common law right to a trial unless the
undisputed facts and law clearly support summary judgment. See Utah State University,
646 P.2d 715 n.14. The District Court's grant of summary judgment cut off Briggs' right
to a trial on the merits when the facts and law demanded otherwise.

“The courts are a forum for settling controversies, and if there is any doubt about
whether a claim should be dismissed for the lack of a factual basis, the issue should be
resolved in favor of giving the party an opportunity to present its proof.” Colman v. Utah
State Land Bd., 795 P.2d 622, 624 (Utah 1990); see also Controlled Receivables, Inc. v.
Harman, 413 P.2d 807, 809 (Utah 1966)( “A motion for summary judgment is a harsh
measure, and for this reason plaintiffs’ contentions must be considered in a light most to
his advantage and all doubts resolved in favor of permitting him to go to trial; and only if
when the whole matter is so viewed, he could, nevertheless, establish no right to recovery,
should the motion be granted.”)

Plaintiff Mr. Briggs Properly Pleaded A Consumer Sales Practices Act
Violation Claim.

Defendants committed at least 3 violations of Utah and Federal consumer protection
laws:
1. Mr. Briggs was not properly notified of his 3-day right to rescind (Sales

Agreement; Record, at 182 (also addendum, at tab 1)). Defendants violated 16
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CFR § 429 (see addendum, at tab 14), which requires specific notice of the right to
rescind on all sales over $25 made at “the buyer's residence or at facilities rented
on a temporary or short-term basis, such as hotel or motel rooms, convention
centers, fairgrounds...” 16 CFR § 429.0(a). The rule is stated in 16 CFR § 429.1
(see addendum, at tab 14), the pertinent portions read:

In connection with any door-to-door sale, it constitutes an unfair and
deceptive act or practice for any seller to:

(a) Fail to furnish the buyer with a fully completed receipt or copy of any
contract pertaining to such sale at the time of its execution, which is in the
same language, e.g., Spanish, as that principally used in the oral sales
presentation and which shows the date of the transaction and contains the
name and address of the seller, and in immediate proximity to the space
reserved in the contract for the signature of the buyer or on the front page of
the receipt if a contract is not used and in bold face type of a minimum size
of 10 points, a statement in substantially the following form:

"You, the buyer, may cancel this transaction at any time prior to midnight of

the third business day after the date of this transaction. See the attached
notice of cancellation form for an explanation of this right." ...

“(f) Misrepresent in any manner the buyer's right to cancel.

The Utah Legislature has declared that the Utah Consumer Sales Practices Act,
“shall be construed liberally to promote the following policies: ... (4) to make state
regulation of consumer sales practices not inconsistent with the policies of the

Federal Trade Commission Act relating to consumer protection.” Utah Code § 13-
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11-2 (see addendum, at tab 13). Under the Utah Act, Defendants' failure to give a
rescission notice constitutes a deceptive act or practice. Utah Code § 13-11-4(m)
(see addendum, at tab 13). The sale was over $25 (Sales Agreement; Record, at
183 (also Addendum, at tab 1)) and it took place at the Utah State Fairgrounds
(Amended Complaint and Jury Demand; Record, at 35-36), which is a facility
rented "on a temporary or short-term basis." 16 C.F.R. § 429.0(a) (see addendum,
at tab 14).

. Defendants deceptively insisted that Mr. Briggs had purchased a “store
credit,” not a spa and gazebo (Brown Offer; Record, at 185 (also Addendum, at
tab 3) cf Sales Agreement; Record, at 183 (also Addendum, at tab 1)). Defendants'
statement violated the Utah Consumer Sales Practices Act, Utah Code § 13-11-
4(1) (see Addendum, at tab 13) because the statement indicated that Mr. Briggs
contract was not for a spa and gazebo, but rather a store credit.

. Defendants refused to give Mr. Briggs<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>