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JURISDICTIONAL STATEMENT
This appeal is within the jurisdiction of the Utah Supreme pursuant to Utah Code Ann. §
78-2-2(3)(j), and was transferred to the Utah Court of Appeals pursuant to Utah Code Ann. § 78-
2-2(4).
STATEMENT OF ISSUES PRESENTED FOR REVIEW
Appellant/plaintiff Larry Briggs (“Mr. Briggs™) presents nine issues for review:
1. Whether the trial court correctly ruled that appellees/defendants Lowell Brown
(“Mr. Brown”) and Valley Spa I, Inc. (“Valley Spa”) accepted Mr. Briggs’
settlement offer.
The Court of Appeals “review([s] the trial court’s legal conclusions for correctness,
granting no deference,” and “view[s] the facts and all reasonable inferences drawn therefrom in
the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah Adv. Rep. 11,

14 9 20 (Utah November 26, 2002).

2. Whether the trial court incorrectly resolved genuine disputes of fact material to
whether or not Mr. Brown and Valley Spa accepted Mr. Briggs’ settlement offer.

Review “for correctness . . . view[ing] the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah
Adv. Rep. 11, 14 7 20.

3. Whether the trial court ruled that Mr. Briggs had no rights whatsoever, neither
under his original claim, nor under the parties’ Settlement Agreement.

Review “for correctness . . . view[ing] the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah
Adv. Rep. 11, 14 4 20.

4, Whether the trial court ruled that the parties’ Settlement Agreement



extinguished all of Mr. Briggs’ claims.
Review “for correctness . . . view[ing] the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah
Adv. Rep. 11, 14 9 20.

5. Whether the trial court correctly ruled that Mr. Briggs’ settlement
offer was not made under duress.

Review “for correctness . . . view[ing] the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah
Adv. Rep. 11, 14 9 20.

6. Whether the trial court correctly ruled that Mr. Brown and Valley

Spa did not breach their obligations under the parties’ Settlement
Agreement.

Review “for correctness . . . view[ing] the facts and all reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah
Adv. Rep. 11, 14 9 20.

7. Whether the trial court incorrectly resolved genuine disputes of fact

material to Mr. Brown and Valley Spa’s Counterclaim for
attorney’s fees.
The legal conclusion that Mr. Briggs’ claims were without merit is reviewed “for

correctness . . . view[ing] the facts and all reasonable inferences drawn therefrom in the light most

favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah Adv. Rep. 11, 14 920. The

factual finding that Mr. Briggs asserted his claims in bad faith is reviewed “under a clearly
erroneous standard.” In re Discipline of Sonnenreich, 491 Utah Adv. Rep. 15 § 45 (Utah January

16, 2004). To challenge this factual ruling, Mr. Briggs is required to “marshal the evidence . . .



[and] demonstrate why, even when viewed in the light most favorable to the trial court, the
evidence is insufficient to support the challenged finding.” Rohan v. Boseman, 46 P.3d 753, 759-
760 (Utah App. 2002).

8. Whether the trial court correctly awarded attorney’s fees to Mr.
Brown and Valley Spa pursuant to Utah Code Ann. § 78-27-56.

The legal conclusion that Mr. Briggs’ claims were without merit is reviewed “for
correctness . . . view[ing] the facts and all reasonable inferences drawn therefrom in the light most
favorable to the nonmoving party.” Alder v. Bayer Corp., 461 Utah Adv. Rep. 11, 14 §20. The
factual finding that Mr. Briggs asserted his claims in bad faith is reviewed “under a clearly
erroneous standard.” In re Discipline of Sonnenreich, 491 Utah Adv. Rep. 15 45 (Utah January
16, 2004). To challenge this factual ruling, Mr. Briggs is required to “marshal the evidence . . .
[and] demonstrate why, even when viewed in the light most favorable to the trial court, the
evidence is insufficient to support the challenged finding.” Rohan v. Boseman, 46 P.3d 753, 759-
760 (Utah App. 2002).

9. Whether the trial court correctly exercised its equity powers to
award attorney’s fees in the interest of justice.

The factual finding that Mr. Briggs asserted his claims in bad faith is reviewed “under a

clearly erroneous standard.” In re Discipline of Sonnenreich, 491 Utah Adv. Rep. 15 §45 (Utah

January 16, 2004). To challenge this factual ruling, Mr. Briggs is required to “marshal the
evidence . . . [and] demonstrate why, even when viewed in the light most favorable to the trial

court, the evidence is insufficient to support the challenged finding.” Rohan v. Boseman, 46 P.3d

753, 759-760 (Utah App. 2002).



DETERMINATIVE STATUTORY LAW

Utah Code Ann § 78-27-56(1):

In civil actions, the court shall award reasonable attorney’s fees to a prevailing

party if the court determines that the action or defense to the action was without

merit and not brought or asserted in good faith.

STATEMENT OF RELEVANT FACTS

1. Mr. Briggs entered into a contract with Valley Spa for the purchase of a Cal Spas
hot tub and gazebo. Mr. Briggs finished paying the purchase price of $8,939.19 on September
16,1995. (R. at 172-73.)

2. For the next four years, Mr. Briggs made no attempt to contact Valley Spa, either
to request delivery of a hot tub and spa, or to requesf arefund. (R. at 173.)

3. Mr. Briggs contacted Valley Spa in September of 1999, because he had heard that
Valley Spa no longer regularly carried Cal Spas spas and gazebos. (Briggs’ Br. at 12 9 3.)

4. A dispute arose between Mr. Briggs and Valley Spa about how to satisfy Mr.
Briggs’ contract. (R. at 173.)

5. Mr. Briggs formulated a settlement offer “that we could both live with,” and
communicated it to Mr. Brown and Valley Spa, first in a telephone conversation on November 4,
1999, and then in a written letter dated November 9, 1999 (the “November 9 settlement offer”).
(R. at 489; Briggs’ Addendum Tab 2.)

| 6. Mr. Brown and Valley Spa orally accepted the November 9 settlement offer in a
telephone conversation with Mr. Briggs on November 11, 1999. (R. at 489.) |

7. Mr. Brown and Valley Spa repeated their acceptance in writing in a letter dated



November 11, 1999 (the “November 11 acceptance™). (Briggs’ Addendum Tab 3.)

8. Valley Spa began performing its obligations under the Settlement Agreement by
ordering the gazebo specified therein. (R. at 181.)

9. Mr. Briggs filed this law suit on November 29, 1999. (R. at 1.)

10.  Although Mr. Briggs’ contract with Valley Spa was worth only $8,939.19, he
asserted a damages claim of $70,000 plus his attorney’s fees and costs of court.” (R. at 11.) Mr.
Briggs knew that there was no plausible basis for this inflated damages claim. (R. at 4189 7.)

11.  Although Mr. Briggs’ contract was with Valley Spa, and not with Mr. Brown
personally, he asserted his $70,000 damages claim against Mr. Brown personally. Mr. Briggs
knew that there was no plausible basis for this personal claim against Mr. Brown. (R. at 418-19 9
8;54194;65998.)

12.  Although Mr. Briggs subsequently reduced his damages claim to $12,000, he
continued to demand $15,000 to settle — $6,000 more than he had paid Valley Spa, and $3,000
more than his restated damages claim. (R. at 428 § 56.)

13.  Mr. Briggs knew that his claim against Valley Spa had been settled. (R. at 489;
Briggs’ Addendum , Tabs 2 & 3.)

14, When the gazebo that Valley Spa had purchased for him arrived, Mr. Brown and
Valley Spa invited Mr. Briggs to inspect it to satisfy himself that it was in fact the correct gazebo.
Mr. Briggs never did so; nor did Mr. Briggs take any other discovery regarding the gazebo. (R.
at 163.)

15.  Mr. Briggs made repeated misrepresentations of fact to the trial court. (R. at 419

7 9-12; 420-21 4 17-19; 422 74 23-24; 426 ] 40-43; 428 § 54a; 429 17 59-60; 431 § 70; 432 94



73, 76; 433 9 78; 434-3597 79-82; 541 q 5; 542-43 §97-11; 549-550 Y 23-26; 553-54 | 35-38;
659 § 12; 660-63 ]17-19; 664-665 9 40-42, 43; 668 Y 78-79.)

16.  Mr. Briggs repeatedly made frivolous legal arguments to the trial court. (R. at
431-33 99 71-72, 74, 16-71.)

17.  Mr. Briggs was pointlessly intransigent on numerous occasions. (R. at 425 § 39;
426-27 9 44-53; 428-29 Y 57-61; 429 § 62; 430-31 1Y 66-68, 70; 550-51 Y 27-30; 552 9 32;
665-66 11 44-53; 667  62.)

18.  On June 11, 2001, the trial court granted Mr. Brown and Valley Spa’s first Motion
for Summary Judgment, ruling that Mr. Brown’s November 11 acceptance was an unconditional
acceptance of Mr. Briggs’ November 9 settlement offer, and that the resulting Settlement
Agreement required the dismissal of Mr. Briggs’ claims. (R. at 372-76).

19.  Ina Minute Entry dated July 25, 2003, and a Final Judgment entered on August
29, 2003, the trial court granted Mr. Brown and Valley Spa’s second Motion for Summary
Judgment, which dealt with their Counterclaim for attorney’s fees. The trial court found that Mr.
Briggs “knowingly and improperly asserted claims which he had previously agreed to settle,” and
that Mr. Briggs’ claims were “without merit, and were not asserted in good faith.” Ruling both
under Utah Code Ann. § 78-27-57 and under its inherent equity powers, the trial court ruled that
Mr. Brown and Valley Spa were entitled to recover the $26,062.50 in attorney’s fees they had
been forced to incur, offset by the $8,939.19 in value that Mr. Briggs was to have received under

the Settlement Agreement. (R. at 865-69, 884-86.)



SUMMARY OF ARGUMENTS

Mr. Briggs did not make his settlement offer under duress. There is no evidence of any
improper threat, nor is there evidence that he was ever left without any reasonable alternatives.

Mr. Brown and Valley Spa accepted Mr. Briggs’ settlement offer, first orally in a
telephone conversation on November 11, 1999, and then in a letter written the same day.

There were no genuinely disputed issues material to the question of whether the settlement
offer was accepted, and the trial court therefore correctly granted summary judgment enforcing
the Settlement Agreement.

The trial court did not in fact extinguish all of Mr. Briggs’ rights under both the
Settlement Agreement and under the parties’ underlying contract.

Mr. Briggs had no “other claims” that were not resolved by the Settlement Agreement.

Mr. Brown and Valley Spa did not breach the settlement agreement. Rather, Mr. Briggs’
breach of that agreement relieved them of any further duty to perform thereunder.

Mr. Briggs fails to marshal the evidence in support of the trial court’s finding that he acted
in bad faith. There are no genuine disputes of fact material to that issue, and much less did the
trial court commit any clear error.

The trial court’s judgment awarding legal fees under Utah Code Ann. § 78-27-56 is legally
sufficient.

The trial court appropriately exercised its equitable powers as an independent basis on

which to award attorney’s fees.



ARGUMENT

L THE TRIAL COURT CORRECTLY RULED THAT MR. BRIGGS DID
NOT OFFER TO SETTLE UNDER DURESS!

On pages 30-32 of his brief, Mr. Briggs argues that he made his settlement offer under
“duress.”” Duress requires “[1] an improper threat by another party [2] that leaves the victim no
reasonable alternative,” Andreini v. Hultgren, 860 P.2d 916, 921 (Utah 1993) (quoting
Restatement (Second) of Contracts § 175(1)), and must be proven by “clear and convincing
evidence.” Inre Adoption of B.T.D., 68 P.3d 1021, 1026 (Utah App. 2003). Far from “clear
and convincing” evidence, here there is no record evidence of either element of duress.

A There Is No Record Evidence of Any Improper Threat.

Although Mr. Briggs does not specifically identify what he contends the “improper threat”
to have been, he asserts that Mr. Brown and Valley Spa

insisted that they would not honor their end of the contact . . . threatened to

illegally convert [Mr. Briggs’] paid-for spa and gazebo into a virtually unusable

“store credit” . . . [and threatened that he would otherwise] get nothing.

(Briggs’ Br. at 30-32.) Mr. Briggs cites to no record evidence that the store credit was “virtually

293

unusable,” or that Mr. Briggs was ever told he might “get nothing.” Nor is there record evidence

'Mr. Briggs makes his duress argument in the fifth section of his brief. However, because
the validity of the settlement offer is logically prior to the validity of the acceptance of that offer,
Mr. Brown and Valley Spa address the question of duress first.

’Mr. Briggs represents that the issue of duress was presented to the trial court on pages
188-196 of the Record. (Briggs Br. at 8.) Although Mr. Briggs asserts “duress” in those pages,
the trial court noted that his argument was “confusing” and failed to “clearly set forth any of the
elements” of duress. (R. at 373.)

*Mr. Brown and Valley Spa’s search of the record has not revealed any such evidence. In
his affidavit to the trial court, Mr. Briggs testified that he “felf coerced to settle with Lowell
Brown on terms that would be acceptable to him, or I would get nothing.” (Briggs® Addendum,

8



that Mr. Brown or Valley Spa “insisted” on breaching the underlying contract, or threatened to
“convert” a spa and gazebo into store credit. Rather, as Mr. Briggs concedes on page 12 of his
brief, Valley Spa was “unable to honor” the underlying contract because it ceased carrying Cal
Spas products during the four years between 1995 when Mr. Briggs paid the purchase price and
1999 when he reappeared and sought delivery.

The only evidence Mr. Briggs presented to the trial court was that Mr. Brown “refused”
his request for a refund, and “told me that I had to spend my (store credit) on current merchandise
on current prices.” (Briggs’ Addendum, Tab 4, 7 7-9.) Mr. Brown and Valley Spa respectfully
submit that this cannot be a “wrongful threat” sufficient to show duress. Otherwise, such disputes
could never be settled: If a merchant ever failed to grant a customer’s request for a full refund,
but instead reached a compromised settlement agreement, that agreement would always be
vitiated by “wrongful duress.” See State Bank of Southern Utah v. Troy Hygro Systems, 894
P.2d 1270, 1275 (Utah App. 1995) (“[t]he mere fact that a contract is entered into under stress or
pecuniary necessity is insufficient [to constitute duress”) (quoting Horgan v. Industrial Design
Corp., 657 P.2d 751, 753 (Utah 1982)).

B. There Is No Record Evidence That Mr. Briggs Lacked Reasonable Alternatives.

Mr. Briggs also cites no record evidence that offering to settle was his only “reasonable
alternative.” 860 P.2d at 921. Rather, the undisputed record evidence demonstrates that Mr.
Briggs had — and knew he had — a number of reasonable alternatives.

First, nothing in the record suggests any urgency in Mr. Briggs’ wish to receive a refund.

To the contrary, it is undisputed that after paying the $8,939.19 purchase price in 1995, he waited

Tab 4, § 9; italics added.)



four years before contacting Valley Spa; during these four years he never requested a refund or
delivery of the gazebo and hot tub. (R. at 417 §2; 533; 658.) Moreover, Mr. Briggs concedes
that the only reason he finally approached Valley Spa and demanded a refund at the end of these
four years is that he learned Valley Spa no longer carried Cal Spas products. (Briggs’ Br. at 12
3.) This situation seems to have been anticipated by the Restatement drafters: “Since alternative
sources of funds are ordinarily available, a refusal to pay money is not duress, absent a showing of
peculiar necessity.” Restatement (Second) of Contracts § 175 cmt. b (1981). Here there is no
record evidence of any such “peculiar necessity” for a refund. Therefore, one reasonable
alternative open to Mr. Briggs was to wait and continue negotiating.

Second, in the settlement offer itself, Mr. Briggs represented that he was sending the offer
pursuant to his counsel’s instructions, and threatened to pursue legal action if Mr. Brown did not
“get back with” him to accept the offer. (Briggs Addendum, Tab 2.) Therefore, a reasonable
alternative that Mr. Briggs understood (and threatened) was that he “could have sought relief
from the courts.” Horgan v, Industrial Design Corp.. 657 P.2d 751, 754 (Utah 1982).*

Finally, in his verified interrogatory response, Mr. Briggs described the negotiations
leading up to his settlement offer. Mr. Briggs clearly understood that he had various alternatives:
[Mr. Brown’s letter to the Better Business Bureau] states that I have a $8,939.19

credit currently with his store. . . . Anyway, with this so called credit in mind and

with [Mr. Brown] saying in our earlier conversationl [sic] that we both have to

give a little bit, I thought I would try to come up with a solution to reslove[sic]

this matter, I didn’t want to go to court. . . . After thinking about it, I thought that
I had come up with a solution that both of us could live with to resolve this matter.

“Cf. Restatement (Second) of Contracts § 175 cmt. b (1981) (Even an improper threat to
commence a legal action “does not usually amount to duress because the victim can assert his
rights in the threatened action, and this is ordinarily a reasonable alternative to succumbing to the
threat.”)

10



... Icalled Mr. Brown . . . and gave him my new proposal . . . . He rejected this

offer. I told him that I would try to think of another solution that we could both

live with and call him back. . . . I thought I had come up with another solution . . .

. I called [Mr. Brown] and proposed to him my new offer . . .. [Mr. Brown]

responded by saying . . . I’m not saying I won’t except [sic] this offer and on the

other hand I’'m not saying I will, however if you’ll let me think about it over night

I’ll call you tomorrow morning with my answer. I told him that would be fine. . . .

I hadn’t heard from [Mr. Brown] for five days so I decided to send him a certified

letter stating that if he didn’t have this final offer settled with me by 11-2-99 that I

would take him to court to settle it.
(R. at 489.) The “certified letter” was Mr. Briggs’ November 9 settlement offer. (Id.) This
record evidence demonstrates that Mr. Briggs understood that he had reasonable alternatives, and
that his settlement offer was a deliberate compromise of the parties’ dispute. Certainly there was
a dispute — Mr. Brown and Valley Spa were not willing to give Mr. Briggs everything he wanted.
But the existence of the dispute cannot, in and of itself, constitute duress.

IL THE TRIAL COURT CORRECTLY RULED THAT THE
SETTLEMENT OFFER WAS UNCONDITIONALLY ACCEPTED

On pages 17-21 of his brief, Mr. Briggs argues that the trial court erred in ruling that Mr.
Brown and Valley Spa accepted the settlement offer. However, an unconditional acceptance is
shown both by Mr. Briggs’ own verified interrogatory response regarding his telephone
conversation with Mr. Brown on November 11, 1999, and by the language of Mr. Brown’s
acceptance letter of the same date.

A. Mr. Brown Accepted the Settlement Offer in a Telephone Conversation on November 11.°

In his interrogatory response, Mr. Briggs stated that after he had mailed his November 9

settlement offer, he had a telephone conversation with Mr. Brown on November 11, 1999.

>The trial court based its judgment on Mr. Brown’s November 11 acceptance letter
discussed in section II.B. below. (R. at 375.) Mr. Brown’s oral acceptance in this November 11
telephone conversation provides an alternative basis for affirming.
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In this phone call [Mr. Brown] agreed to my final offer and stated that he would

write me a letter corresponding to this agreement and send it to me for my

signature of approval to settle this matter. He stated that once he had this signed

letter back in his possession that he would order the gazebo and immediately send

me a check in the amount of $2,563.51.

(R. at 489.) According to Mr. Briggs, Mr. Brown did not say that he “might accept if . . .,” nor
that he “would accept when . . ..” Rather, Mr. Briggs concedes that Mr. Brown simply “agreed
to” the settlement offer, and stated that he would prepare and send a letter “corresponding to this
agreement.” (Emphasis added.) Mr. Brown and Valley Spa respectfully submit that Mr. Briggs’
sworn interrogatory response shows an unqualified acceptance of the settlement offer.

Mr. Brown’s acceptance of the settlement offer is not invalidated by what he said
thereafter. Mr. Brown asked Mr. Briggs to sign and return the letter. That would simply
acknowledge what was legally implicit in the settlement offer, ie., that Mr. Brown’s acceptance
of the offer would create a legally binding Settlement Agreement. See 1 Corbin on Contracts
(1963) § 87 p. 373 (“The expression in words of that which is already implied in the terms of the

offer is not a variation therefrom.”).®* Moreover, the requested acknowledgment was not a

condition to Mr. Brown’s acceptance; Mr. Brown had “agreed to” the settlement offer, and was

6See also Hawaiian Equipment Co. v. EIMCO Corp., 207 P.2d 794, 801 (Utah 1949)
(“Sometimes an acceptor from abundance of caution inserts a condition in his acceptance which
merely expresses what would be implied in fact or law from the offer. As such a condition
involves no qualification of the acceptor’s assent to the terms of the offer, a contract is not
precluded.”) (quoting 1Williston on Contracts § 78 (Rev. Ed)); 2 Williston on Contracts § 6:15 at
122 (4™ Ed. 1991) (same); R. J. Daum. Const. Co. v. Child, 247 P.2d 817, 821 (Utah 1952) (an
acceptance “must unconditionally agree to all the material provisions on the offer, and must not
add any new material conditions, but all of the provisions of an offer need not be expressly stated
therein — some may be implied from the surrounding circumstances™); Panhandle Eastern Pipe
Line Co. v. Smith, 637 P.2d 1020, 1023 (Wyo. 1981) ( “An offer must be accepted
unconditionally; but there is, as always, an exception to that rule. An acceptance is still effective
if the addition only asks for something that would be implied from the offer and is therefore
immaterial.”).
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bound by the resulting Settlement Agreement whether or not Mr. Briggs signed and returned the
letter. See Restatement (Second) of Contracts § 61 (1981) (“An acceptance which requests a
change or addition to the terms of the offer is not thereby invalidated unless the acceptance is
made to depend on an assent to the changed or added terms.”).” As this Court held in

Goodmansen v. Liberty Vending Systems, 866 P.2d 581, 585 (Utah App. 1993) (citation

omitted), “[i]f a written agreement is intended to memorialize an oral contract, a subsequent
failure to execute the written document does not nullify the oral contract.”

Likewise, Mr. Brown’s acceptance was not qualified or invalidated by his proposal of
when Valley Spa would perform under the Settlement Agreement. In his settlement offer, Mr.
Briggs set a November 20 deadline for Mr. Brown to “get back to” him and accept the offer, but
did not specify when Valley Spa was to deliver the gazebo and pay the refund. (See discussion in

section [I.B.2. below.) In a case such as this where there is no agreement as to the time of

See also Chouros v. Evona Inv. Co., 93 P.2d 450, 452 (Utah 1939) (a conditional
exercise of an option “amounts to a rejection; but it is otherwise where the acceptance is in the
first instance unconditional, and a mere request is added for a departure from the terms of the
option as to the time and place of completing the transaction”); Sea-Van Investments Associates
v. Hamilton, 881 P.2d 1035, 1038 (Wash. 1994) (“an acceptance can also request a modification
of terms, so long as the additional terms are not conditions of acceptance and the acceptance is
unequivocal”); Alpha Venture/Vantage v. Creative Carton, 370 N.W.2d 649, 652 (Minn. App.
1985) (“requested modifications of the offer will not preclude the formation of a contract where it
clearly appears that the offer is positively accepted, regardless of whether the requests are
granted”); Kodiak Island Borough v. Large, 622 P.2d 440, 448 (Alaska 1981) (“when the
acceptance of the offer is initially unconditional, the fact that it is accompanied by a request or a
direction looking to the performance of the contract does not render the acceptance ineffective
nor give it the character of a counter-offer so long as it does not limit the contract”); 2 Williston
on Contracts § 6:15 at 127 (4" ed. 1991) (“when an acceptance was first made in positive terms
and the offeree in addition demanded some performance to which he would not be entitled under
a proper interpretation of the agreement. . . the additional demand, under a proper interpretation
of the agreement, did not invalidate the acceptance and prevent the formation of a contract, on the
theory that the acceptance was unconditional, and the demand related to performance following
acceptance™).
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performance, courts imply a “reasonableness” term.® After accepting the settlement offer,
however, Mr. Brown proposed that Valley Spa would order the gazebo and deliver the refund
check “immediately” when he received the signed letter back from Mr. Briggs. Mr. Brown’s
acceptance of the settlement offer was not made conditional upon Mr. Briggs’ assent to the
proposed addition of this timing term, and therefore Mr. Brown’s acceptance “is not thereby
invalidated.” See Restatement (Second) of Contracts § 61.°

Finally, Mr. Brown’s understanding that an enforceable settlement agreement had been
formed is demonstrated by the undisputed fact that — as stated in Mr. Brown’s November 11
acceptance letter (discussed in section II.B. below) — he did order the gazebo for Mr. Briggs. (R.
at 181.) See Goodmansen v. Liberty Vending Systems, 866 P.2d 581, 585 (Utah App. 1993)
(offer and acceptance supported by the fact that “the conduct of the parties indicates that both
parties believed a settlement agreement had been reached”). Cf. 1 Corbin on Contracts (1963) §
87 p. 373 (“The acceptance should not be held to be conditional if the offeror himself did not so
treat it; and after action has been taken in the belief that agreement has been reached, a court
should not over-weigh minor differences in form.”)

For these reasons, Mr. Briggs’ verified interrogatory response shows that Mr. Brown
made an unqualified, oral acceptance of the settlement offer in the November 11 telephone
conversation. This oral acceptance provides an alternative basis upon which the judgment of the

trial court can be affirmed.

3See Coulter & Smith, Ltd. v. Russell, 966 P.2d 852, 858 (Utah 1998) (“if a contract fails
to specify a time of performance the law implies that is shall be done within a reasonable time
under the circumstances™).

*See also authorities cited in footnote 7 above.

14



B. Mr. Brown Accepted the Settlement Offer. at the Very Latest. in His November 11
Acceptance Letter.

The trial court ruled that Mr. Brown’s “November 11 letter is an unconditional acceptance
of’ Mr. Briggs’ settlement offer. (R. at 375.)'° On pages 17-21 of his brief Mr. Briggs asserts
that the trial court erred, and that the November 11 letter actually rejected his settlement offer and

made a counteroffer for settlement on different terms.

Mr. Briggs includes the two letters in the Addendum to his brief, but quotes only
snippets of each. The November 9 settlement offer reads in relevant part as follows:

Again I will reiterate my offer. On Thursday (11-4-99) over the phone I
told you that I was willing to pay the current high price of $5,995.00 + applicable
tax for the Gazebo as described in my contract. . . . I also stated that after paying
Valley Spa for the Gazebo that there was a remaining balance on my contract of
around $2,570.00. Because this amount isn’t enough to purchase a spa to my
satisfaction I told you that you would have to refund this amount back to me.

Since was had this conversation on Thursday . . . I made an appointment to
see a Contract Attorney on Tuesday. . . . [H]e told me the first thing that I should
do is write you this letter before we pursue legal action against Valley Spa. . . . If
you do not except [sic] my offer as described above we will settle this in court. . . .
If you do not except [sic] this offer and it goes to court, I’m suing for the return of
the contract price + interest. . . .

Mr. Brown you now have until November 20, 1999 to get back to me and
totally resolve this issue. Ifit is not resolved by this date, we will settle it in court.

You can contact me by phone at 968-3788. IfI am not at home you can
leave a message, the answering machine is always on.

(Mr. Briggs’ Addendum, Tab 2.) The November 11 acceptance letter reads as follows:

As per your request I have ordered an Omni Luxury 12X16 green metal
roof gazebo by Cal Spa. This is the 1999 version of the product purchased on
September 16, 1995. The agreed upon price is stated in my October 21, 1999
letter to you, the Better Business Bureau, and the Utah Division of Consumer
Protection.

In addition, Valley Spa has agreed to pay the balance of the contract by
November 18, 1999. Our agreement is as follows: $5995.00 plus tax of $380.60
totaling $6375.68 will be subtracted from the current in sort credit of $8,939.19.
The balance of $2,563.51 will be paid to you. If you are in agreement with this
letter please acknowledge by signing below where provided. Valley Spa will issue
a check at the same time you provide us with agreement of this letter.

Thank you for your time and consideration of this proposal.

(Mr. Briggs® Addendum, Tab 3.)
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1. The November 11 letter expressed unqualified acceptance.

Although Mr. Briggs argues at length about what Mr. Brown did or did not say in his
November 11 letter, remarkably Mr. Briggs never sets out the full text of that letter. Mr. Briggs’

299

assertion that the November 11 letter was “not an ‘unconditional acceptance’ of the settlement
offer (Briggs’ Br. at 21) ignores the following language:

As per your request I have ordered an Omni Luxury 12X16 green metal roof

gazebo by Cal Spa. . . . The agreed upon price is stated in my October 21, 1999

letter. . . . Valley Spa has agreed to pay the balance of the contract. . . . Qur

agreement is as follows . . . . The balance of $2,563.51 will be paid to you.
(Briggs’ Addendum, Tab 3; italics added.) Mr. Brown and Valley Spa respectfully submit that
this language constitutes an unconditional acceptance of Mr. Briggs® settlement offer."

Mr. Briggs never acknowledges the above-quoted language. Rather, on pages 20-21 of
his brief he asks the Court to focus only on the last three sentences of the November 11 letter:

If you are in agreement with this letter please acknowledge by signing below where

provided. Valley Spa will issue a check at the same time you provide us with

agreement of this letter.

Thank you for your time and consideration of this proposal.

Mr. Briggs argues that this language amounts to a rejection of his settlement offer, and a
counteroffer to settle “different terms.” (Briggs’ Br. at 18.) Mr. Briggs’ argument would of
course have merit if the November 11 letter stated that “if you acknowledge this letter, then
Valley Spa will agree to pay the balance of the contract . . .” This is not, however, what the letter

says. Rather, as in the prior telephone conversation between Messrs. Briggs and Brown

Indeed, the quoted language refers to the Settlement Agreement as an accomplished fact.
This makes sense in light of Mr. Briggs’ sworn interrogatory response (discussed in the preceding
section) that Mr. Brown had already “agreed to” the settlement agreement in the prior telephone
conversation.
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(discussed in section II.A. above), in his November 11 letter Mr. Brown first accepts the
settlement offer using the unconditional language quoted above. He then asks Mr. Briggs to
acknowledge what was legally implicit in the settlement offer itself — that Valley Spa’s acceptance
of the offer would create a legally binding Settlement Agreement.'> Mr. Brown’s acceptance of
the settlement offer, including his commitment that, “The balance of $2,563.51 will be paid to”
Mr. Briggs, did not depend upon whether or not Mr. Briggs provided the requested
acknowledgment. Nor did the acceptance depend upon whether or not Mr. Briggs agreed to the
proposal regarding when Valley Spa would perform.” As discussed in section II.A. above in
connection with Mr. Brown’s oral acceptance during the parties’ telephone conversation, “An
acceptance which requests a change or addition to the terms of the offer is not thereby invalidated
unless the acceptance is made to depend on an assent to the changed or added terms.”
Restatement (Second) of Contracts § 61 (1981)."

And finally, as argued above in connection with the oral acceptance, Mr. Brown’s
understanding that an enforceable settlement agreement had been formed is demonstrated by the
undisputed fact that — as stated in the November 11 acceptance — he did order the specified
gazebo for Mr. Briggs. (R. at 181.) See Goodmansen, 866 P.2d at 585 (offer and acceptance

supported by the fact that “the conduct of the parties indicates that both parties believed a

12See 1 Corbin on Contracts (1963) § 87 p. 373 (“The expression in words of that which is
already implied in the terms of the offer is not a variation therefrom.”) and other authorities cited
in footnote 6 above.

30On page 24 of his brief, Mr. Briggs asserts that the “Brown Response [ie., the
November 11 acceptance] demands Mr. Briggs’ acceptance.” This assertion has no basis in the
actual documents.

1See also other authorities cited in footnote 7 above.
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settlement agreement had been reached”). Cf. 1 Corbin on Contracts (1963) § 87 p. 373 (“The
acceptance should not be held to be conditional if the offeror himself did not so treat it; and after
action has been taken in the belief that agreement has been reached, a court should not over-
weigh minor differences in form.”) The gazebo that Mr. Brown ordered was delivered to Valley

Spa in due course. Despite repeated invitations to inspect the gazebo, Mr. Briggs never did so.

2. The settlement offer set a time limit for acceptance, not for performance.

Notwithstanding the language of unqualified language in the November 11 letter, Mr.
Briggs argues that there was no valid acceptance because his settlement offer

demanded that Defendants perform by November 20, 1999. . .. The Briggs Offer

thus called for delivery of the specified gazebo and refund of money by November

20, 1999.
(Mr. Briggs’ Br. at 19.) Mr. Briggs’s argument ignores the actual language of his settlement
offer. At the beginning of his settlement offer he complains of Mr. Brown’s “not getting back
with me stating your position on whether you were willing to except [sic] my last offer.” (Mr.
Briggs’ Addendum, Tab 2.) Then, at the close of his settlement offer, Mr. Briggs states,

Mr. Brown you now have until November 20, 1999 to get back with me and

totally resolve this issue. Ifit is not resolved by this date, we will settle it in court.

... You can contact me by phone at 968-3788. IfI am not at home you can leave

a message, the answering machine is always on.
(Id.) Thus, November 20 was the deadline for Mr. Brown to “get back with” Mr. Briggs and
accept the offer. The settlement offer provided that if Mr. Brown did so this dispute would be
“totally resolve[d].” The settlement offer even suggested that Mr. Brown could accept the offer

by telephone or by leaving an acceptance on Mr. Briggs® answering machine. Contrary to the

argument in Mr. Briggs’ brief, however, his settlement offer did not “demand” that Mr. Brown
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and Valley Spa complete their performances under the Settlement Agreement by November 20."

3. Mr. Brown Agreed to procure the correct model of gazebo.

Mr. Briggs also argues that the November 11 acceptance letter was defective because Mr.
Brown stated that he had ordered

an Omni Luxury 12X16 green metal roof gazebo by Cal Spa. This is the 1999
version of the product purchased on September 16, 1995.

(Briggs Addendum Tab 3.) Mr. Briggs asserts that this was the wrong gazebo in three respects —

wrong dimensions, wrong roof color, and wrong model year. (Briggs Br. at 19-20.)

L The original contract between Valley Spa and Mr. Briggs was for an “Omni
Luxury 12X16" gazebo.

Mr. Briggs’ argument regarding the dimensions of the gazebo contradicts his repeated
representations to the trial court, and ignores the undisputed record. Mr. Briggs’ settlement offer
said he wanted “the Gazebo as described in” his original contract with Valley Spa. (Briggs
Addendum Tab 2.) As Mr. Briggs repeatedly represented to the trial court, that original contract

was for a Cal Spa Omni Luxury 12X16 gazebo.'® Thus, in both his Complaint and his Amended

Even if the November 9 settlement offer had been ambiguous regarding what is was that
had to be done by November 20 (i.e., get back to Mr. Briggs to accept, or complete all of Valley
Spa’s performance), any such ambiguity should be resolved against Mr. Briggs. See Jones,
Waldo. Holbrook, ete. v. Dawson, 923 P.2d 1366, 1372 (Utah 1996) (“In choosing among<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>