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IN THE SUPREME COURT OF THE STATE OF UTAH

* ok ok ok ok k k kX k k k % &

s TnLASTERN EQUIPMENT CO., a
icurgia Corporation and WILLIAM
soctls, Intervenor,

Plaintiffs - Respondents,

JAMES MAUSS and ENGLEHARDE
MAUSS dba JIM'S SURPLUS and

)
)
)
)
)
)
vs. § CASE NO. 19041
)
)
3TORAGE, )

)

)

Defendants - Appellants.
* x k k* k *x * k*k *k * Kk * *
BRIEF OF RESPONDENT

William Gochis

STATEMENT OF CASE

On January 31, 1983, a Sheriff's Sale was to be conducted
in order to sell, at a public sale, the following described
parcel of real property:

Lot 3 of Block 135, Plat "A", Tooele City
Survey, Tooele County.

The Appellant, prior to the scheduled Sheriff's Sale,
sought to stop the sale by submitting a Motion to Enjoin
Sheriff's Sale. This Motion was heard on February 15, 1983. The
Appellant contended, at the hearing, that a contracl exlsted
between the parties which limited the Respondent to collect only

4 520.00 per month payment on the judgment of $11,540.33, which
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was awarded to the Respondent on Mav 12, 19750 The Respondens
contended, at thc hearing, that no such Ccontract cver corston
The Respondent did agree that since Januaryv ol J980 he foad oo,
receiving $20.00 per month from the appellant to be applicd on
the judgmenc, out he did not enter Inteo a contract with the
Appellant to b2 forever bound to such an arrangement.

The Court found that there wds no contrdact between Lhe
parties limiting the Respondent to receiving only $20.00 per
month for payment of the judgment and denied the Appellant's
injunction. The Appellant appeals from that ruling.

STATEMENRT OF FACTS

In 1974 James l!auss and his wife, Engleharde liauss were
owners and operators of the business known as Jim's Surplus and
Storage located in Tooele, Utah. During the operation of this
business, the llauss's borrowed money from William Gochis in
order to further the business operation.

On October 12, 1974 the Mauss's, jointly and severally,
borrowed $9,800.00 from William Gochis. This transaction is
evidenced by the Installment Promissory Notc executed by James
Mauss and Engleharde lMauss. See Exhibit 1. The Installment
Promissory Note bore no interest and was to be paid, in full, on
November 12, 1974, The note was not paid, nor any portion of it
paid, on or before lovember 12, 1974,

As a result of the Appellants' default, a lawsull was
instituted; and on May 12, 1975 the Court entered a judgmen:

against the Appellants in favor of the Respondent. The Iria:
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court awarded the Respondent the sum of $9,400.00, plus
%2.,118.33 in attorney's fees, and $22.00 in court costs. See
Ahvibit 2.

After the Judgment and during the next five (5) years, the
Appellants made no payments on the Judgment, and the Respondent
made no attempts to collect or execute on the Judgment. 1In late
1979 the Respondent made numerous contacts with the Appellants’
attorney in an attempt to get the Appellant to start paying
"something” on the Judgment,

In January of 1980, as a result of working through the
Appellants' attorney, the Respondent started receiving $20.00
per month as payment on the Judgment. The Appellant's attoruney,
also, told the Respondent that at some point the monthly
payments would be increased, and the Judgment would be
satisfied. The monthly payments have never been increased, and
the Judgment remains unsatisfied.

At the time Appellant started making the $20.00 per month
payments, which was January of 1983, the Judgment, plus the
accrued interest at the legal rate, was approximately
$14,569.39. Interest was accruing at the legal rate of six
percent (6%) per annum or $69.00 per month,

The Respondent never agreed, in writing or orally, to only
.ccept $20.00 per month as payment on the Judgment. The
zeepondent never agreed, in writing or orally, to forgo or waive
wt.. of liis legal remedies to collect on the Judgment and neither

did he imply the same at any time.
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Three (3) years later, when it became apporent it
Appellant was not golng to satistv the JTudement and only
intended to make $20.00 per month pavments on Che Dadement | g,
Respondent sought to vroceced with the collection o e
through a Sheriff's sale.

lhe Appellant attempted to cnjoin tne Sheriif's Sale on (b
premise that the partles hao enterce tnte @ contiact whercby (!
Respondent was limited to only receiving 320¢.00 ver month as
pavment on the Judgment. The Court denied the appellant's
Motion To Enjoin Sheriff's Sale on the basis that no such
contract ever existed between the parties.

ARGUNENT
POINT 1
THE RESPONDENT DID NOT CONTRACT WITH THE APPELLANT

TO ACCEPT OLLY 520.00 PEK IiONTH IN PAYIIENT ON THE
511,540.33 JUDGHENT AWARDED TO THE RESPOIDENT,

The Respondent adamantly denies the existence oI any
contract with the Appellant to accept only $20.00 per month on 4
Judgment exceeding $11,000.00. The Respondent aenies there was
any offer, acceptance or consideration in order to consumate a

valid contract,

N

;.80 per menth on Lo

The Appellant did net oftfer to pay £2
Judgment with the intent to form a contract, and the Respondent

did not rece

~
o
[
i

E

'

'

(

contract with tho ppelralt, Tire Mespondens ad Lade s evela)
¢ + + ‘o - i [

contacts with Appellant’'c Colorney trvin, Lo oot Ui Aphe il

to pay "something' On the JWIFnont.  lhose ConveTholionn e Do



Appellant's attorney and the Respondent resulted in an ad hoc
wndersianding that the Appellant would begin making $20.00 per
i 1

ERE

payments; and that, at some point in time, the Appellant
114 increase that monthly payment. The fact that Respondent
vevcived these $20.0C per month payments is not an “acceptance"

with the intent to contract as required by law to form a

conrract.  Mr. gochic was elated to receive "any" type of

pavment from the Appellant after he had received no payments for
almost five (S) vears.

Even assuming that the Court finds that there has been an
offer and an acceptance in the traditional sense of contract
law, the alleged contract between the parties is not valid
because it is not supported by the essential element of valuable
consideration. The classical definition of consideration is as

follows:

"A valuable consideration in the sense of the law,

may consist either in some right, profit, or benefit

accruing to the one party, or some forbearance, detriment,

loss or responsibility, given suffered or undertaken by

the other." (Contract Law by Charles Knapp.)

In the case at bar, the debt owed to Respondent was reduced
to Judgment in May of 1975. The amount owed to the Respondent
st that time was $11,540.33. The Judgment became, and is today,
a pre-existing obligation owed to the Respondent.

anpe2llant's counsel originally argued and represented to
' Iriar wourt tnat "in this case the consideration is that the

“orendant (Appeilant) was repaying the obligation to the

fntervening Plaintiff (Respondent)”. See Paragraph 4 of Page 4
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of Defendant's (Appellant), Hemorandum 1n Suppert ol orion
Enjoin Sheriff's Sale. Now, betore the Appellate connt,
appellant's counsel is arguing that the considerarion |
alleged contract should be the doctrine or prominsory ool
and/or that the Appellant has relied upoir tne wnderstandlng
the parties to her legal detriment. Sve Pages o ana & oo
Appellant's Brier.

1t is a well established principal that tne doctrine oi
promissory estoppel mav be applied, in cevtain cases. as o

substitute for consideration. Appcllant's counsel cites

Sugarhouse Finance Co. v. Anderson, 610 P.2d 1369 (1980), as a

case illustrating this principal. Althoupgh this case has some
similarity to the facts of the present case, it has nothing toe
do with the doctrine of promissory estoppel.

Judge Durham determined that the principal of accord and

satisfaction ruled the outcome of the case not promissory

estoppel. In Sugarhouse Finance Co. v. Anderson, !Mr. Anderson

had incurred a different legal detriment as a result of
satisfying the debt he owed to Sugarhouse linance. !lir. Anderson
had borrowed the money elsewhere to satisfy the debt, thereby
detrimentally relying on the parties' agreement,

"In effect, defendant had agreed to transter the
debt represented bv plaintirf's judgmen: te o thirg

party, thereby immediatelv satric=—~ins tho obilic =y
owed to nlaintif-., R T N L B RN R

had no iegal obilptLLuu Corug 07 waw a0 s
could only move oy Te- : EENRY

already owned by the d(ILndau‘ - HL'1”*1ft ol
legally require detendans to pneo ol 2 e b

gations to satisfy the judpgment, kv o
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POINT 11

THE CONTRACT, IF ANY, BETWEEN THE PARTIES 1%

The Utah Code Annotated, Section 25-5-4, 1953, as aomded,
states as follows:

"In the fellowing cases cverv agreescnt shall he void

unless such agreement, or some notc or memorandum

thereof, is in writing subscribed b the partv to be

charged Lherewlth

(1) Every agreement by its terms is not to be
performed within onc year from the nmaking thereof."

The Appellant argues that the alleaged contract 1s
memorialized in the legal sense in the letter which Mr., Barrie
Vernon sent to the Respondent on February 8, 1980, thereby
satisfying the Statute of Frauds,

It is obvious that a $20.00 per month payment on a Judgment
in excess of $11,000.00 will not satisfy the same within one (1)
year. Therefore, a writing or an acceptable memorandum of that
agreement must be in writing.

Mr. Vernon's letter of February 8, 1980 does not set forth
or memorialize the terms or conditions of any contract. The
only thing Mr. Vernon does do is to represent that the Appellant
will be making $20.00 per month payments but, also, immediately
begins to dispute the amount due pursuant to the 1974 Promissory
Note. That issue was determined by the Trial Court in the
oriplinal case which reanied the Prongasory vole Lo oa Jindewent ol

§$11,540.723

-
<

The letter is, also, nor cioned hv the norgon to be chareel
by it, namely the appellant nor the Respondent. [ stronply urge
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the Court that a letter sent to a person by another's attorney
disputing the amount owed, which, by the way, had already been
voduced to judgment, and rehearsing events which allegedly
necurred several years prior, that this "writing" does not meet
the criteria ol Section 131, Restatewment (Second) on Contracts
(1981) .

Furthermore, the contents or the letter show no legal
detriment to the Appellant as and for consideration to bind such
an arrangement,

Appellant cites Guinand v. Walton, 22 Utah 2d 196, 450 P.2d

467 (1969), in support of the memorandum theory. The letter in
that case was signed by the persons who were incurring a legal
detriment. They were exchanging business assets to secure the
employment from another person. The Appellant in the present
case suffered no legal detriment.

Appellant argues that the alleged oral contract was
partially performed and therefore it should be taken out of the

Statute of Frauds and made totally enforceable. Appellant cites

Price vs., Lloyd, 31 Utah 86, 86 P.2d 767 (1906) and Jensen v.
Whitesides, 13 Utah 2d 193, 370 P.2d 765 (1963) in support of
that argument, A careful reading of both of these cases
indicated that the agrieved party in each case had fully
perfarmed their part of the nral agreement; and as a result
heiewl ) the oral dagireomenl was enforced notwithstanding the
“iotate ¢of Froude, 1 suggest to the Court that the proposition

that controls when partial performed oral agreements should be

-9-



taken out of the Statute of Frauds is as follows: Wien an oral
contract is not performable within one (1) vear and should be ip
writing according to the applicable Statute of Frauds and the
oral agreement is fullv performed on one side then by o

weight of authority the Court may make the oral contract
enforceable., The rationale being that this avoids the injustice
which would result if the party who had recelved the otners
performance could use the Statute of Frauds to escape his own

obligation. Dutton v. Interstate Investment Corporation, 149

Cal.2d 65, 199 P.2d 138 (1941).

Therefore, partial performance of an oral contract not
performable within one (1) year can only make enforceable that
portion of the oral contract which has been performed.

It is obvious that the Appellant, by paying $20.00 per
month, would not pay off a Judgment of $11,540.33, plus the
accruing interest at the legal rate, within one (1) year; and
therefore, any agreement of this nature should have been in
writing. Assuming that the Court finds an oral agreement
existed, then only that portion of the agreement which has been
performed is enforceable,

POINT II1

THE DOCTRINE OF PROMISSORY ESTOPPEI. IS LOT
APPLICABLE TO THE CASE AT BAR.

Promissory estoppel is an equitable remedy tnat enonpd
imposed to prevent fraud, serious Lnjury @ Soe oot
injustice. Appellant cites Glitsos v. Kadish, 4 ~ri-

-10-



I8 PL2d 129 (1966) as a case evolving the doctrine of
prowlssory estoppel. 1In that case, an agreement had been
cached between the parties whereby the plaintiff did not
++vlose on the mechanic's lien which he held in reliance upon
tie detendant's promise to pay the $681.46 debt. The defendant
never paid the debt and the six (6) month statute time limit
cxpired in which to foreclose on the lien. The cefendant then
denied any liability on the debt. The Court helc¢ that the
Jefendant was estopped from denying the liability and may be
sued in a personal action regardless of the fact that the time
for foreclosing on the lien had expired.
The Court determined that Kadish's forbearance of not
foreclosing on the lien may not have had "consideration" in the
traditional sense, "but he certainly forebore in reliance upon

Appellants promise to pay". Glitsos v. Kadish, p. 132,

Furthermore, Kadish would have been substantially injured as a
result of that forbearance if the Court allowed Glitsos to deny
his liability.

The Appellant has not, in these proceedings, forborne or
suffered any legal or equitable injury to the rights or
interests she may have, or had, as a result of paying $20.00 per
month on the Judgment., Nor has she suffered any injustice as a
reault of the Respondent patiently accepting only $20.00 per
munth as payment on a Judgment of $11,540.33, plus interest at

the lepal rate, over a three (3) year period of time. The legal

-11-



interest alone on the Judgment and compounded interest, is
currently accruing at $125.00 per month.

The Court would be creating a manitest injustice tor the
Respondent if it allowed the Appellant to continue making the
$20.00 per month payments on the Judgment

CORCLUSION

In summary, it is the Kespondent's position that in the
absence of any offer, acceptance or counsideration that there is
no valid contract between him and the Appellant. Any payment
the Appellant has made to Respondent should not be deemed to be
"consideration" for the creation of any new contract because the
Appellant is only paying on a pre-existing duty which was
created when a Judgment was rendered against the Appellant in
Hay of 1975.

The alleged contract was, and is, non-performable within
one (1) year and is required to be in writing according to
Section 25-5-4, Utah Code Annotated. In order for Appellant to
have the oral agreement, if any, taken out of the Statute of
Frauds, she must allege and prove that she has fully performed
her part of the agreement, which Appellant has not done.

Partial performance is not sufficient to take the entire
contract out of the Statute of Frauds,

The Appellant has suffered no legal detriment at all as a
resiuit oI thie tacl Lthat tne hespondent has been extremely
patlient 1n accepting her small monthly payments prior to proceed-

ing with other lepal remedies, 1f the Court did allow the ad

-12-



noe understanding to continue, the Judgment and the accruing
ynterest would never be paid and the Appellant would be making
© .00 per month payment in perpetuity.

IMerefore, the Respondent prays that the Court uphold the
Jeciston of the Trial Court in favor of the Respondent by
remanding the matter to the Third District Court in and for
Tooele County, and thereby allowing the Respondent the right to
cxecute on his Judgment.

Respectfully submitted this 8th day of July, 1983.

A\ ' Vo~
~—\L)¢w£(w§ o o
DOUGLAS//F. WHITE
Attorn for Plaintiff-Respondent
Prudential Plaza
185 North Main Street, Suite B-1
Tooele, Utah 84074
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i hereby certify that two (2) copies of this Brief were

ted to Barrie A. Vernon, Attorney for Defendant-

[
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275 South Main Street, Tooele, Utah, on this 8th day
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Ll & vovdz
DOLGTAS FL WHITE
Attorney for Plaintiff-Respondent
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EXHLIBIT 1
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" Tooele City .unOctober 12 |, 74
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civeves OF 0 holdas's elechion, an amoval
slalimant yatil paid in fell.
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.JAMIIS J. MAUSS

‘ ENCELHARDE MAUSS
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