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1N THE SUPREME CCURT COF THEE STATE OF UTAH

CLARINE EDWARLS,

Plaintiff

CASE NO. 19647
THE IlNDUSTRIAL CCMMISSION
CF UTAH, UTAH STATE INSURANCE
FUND, ana JACK O. TILLERY,

Defendant

INTRODUCTICN
This is a petition for review by the Supreme Court of
the State of Utah of the finel Order of the Industrial
Commigsion in the above-captioned matter. Appeal is made from
The Industrial Commission's denial of applicant's claim for
workmen's cocmpensation,

RELIEF SOUGHT CN APPEAL

Applicant seeks *that the denial of her claim by The
Industrial Commission be vacated. She desires that her claim
I'e reconsidered by the Industrial Commission after appointment
t, and evaiuvation by, & rew medical panel consisting of

physicians specially trainea in the care and treatment of



applicant's condition, as recuired by /37 -1-77 v

Annotated, {1953).
ACTS
Pleintiff-Appeliant Clarire Edwa:us, the: -+
referred to as plaintiff), was the manacer and cook at
Klara's restaurant. On the mcrning of March 25, 1921, &0 .ps

was beginning her work day, she turned on the cas-firec o
in the kitchen. As she did so, the control knch to coie
thermcstat fell cif. She quickly got a pair of pliers or¢
attempted to turn down the grill which was turned on nigh. Sre
was unsuccessful 1in this. Accordingly, the grill beogen o
smoke as it continued tc get hotter. Everntually, the rcecm
became filled with black sooty smoke. Meanwhile, plaintiff was
werking underneath the grill in an attempt to turn 1t off
before the kitchen caught fire. Eventually, a delivery; man
came by and found plaintiff, who was coughing and cholkairg, and
pulied her out of the room. (Rececrd 9, 10, 11)

Although plaintiff continued to work untii June §,
1981, she became progressively weaker anc developed rmore
p;oblems with a cough and a sore throat. She was unable tc ge:
an appointment with her doctor until July 9, 1981, but hac¢ he.
treatment since that time. {(Record 15)

Plaintiff filea an application for a hearing befers
the Industrial Commission on August 21, 1981. (Reccrd .l
hearing was held cn the matter on Februavy #, 1982. (k. <1
As a result of the hearing, the administrative law ‘e =9

o .

the matter to a medical panel for ceonsideration of the



Iosues ¢l othe o2'aim. Dr. Frank Dituri and Dr. Theodoure Noehren
wevee oitrsonned as menb=rs of the vanel. (Reccrd 44, 116)

Crospril 28, 1YE€Z, copies of the Medical Panel report
were distributed ro the parties. (Record 128) On Mey 21, 1982,
the Industrial Cormission extended to June 1, 1982, the time in
which obijections to the rfanel's report could be filed. (Record
1.0) Cn June 1, 1982, plaintiff's attcrney filed timely
objec*ions to the report with the Industrial Commission.
(Reccrd 131)

On Aucust 16, 198z, plaintiff's attorney tiled a
Moticn to Vacate the Report of the Medical Panel and To Have a
New Panel Appointed. (Record 141) The motion was kased on the
assertion that all members of the Medical Panel did not have
the expertise required by state statute. (Record 142, 143)
This motion was denied on August 19, 196z. (Record 144)

On Octcber 7, 1982, a hearing on the objections to
the Medical Panel report was held at the Industrial Commission.
Dr. Frank Dituri, the Chairman of the Medical Panel was
examined, among other things, regarding his cuvelificatiuns for
consideration of plaintiff's pulmonary problems. (Record
279-283, 305-306, 310)

On October 29, 1982, plaintifr's attorney filed with
the Industrial Commission a Brief in Support of Objecticns to
the Peport of the Medical Panel. (Record 216) This brief set
forth an argument as tc whv the Medical Panel did not meet the
statutory requirements that the physicians be specialists in

the area of the injury or disease irvclved in plaintiff's



claim. (Reccrd 216-229) Cn thisz sane dav, Qo+teolbe . 4y Y
the Findings cf Fact, Ccrclusicn: ol Llaw, anc 1 o
by the Industrial Commission. (kecord J0-24%) T
indication in the record that the administrative 1aw o
or considered plaintiff's brief before issuing his arde
though at the October 7, 1982 hearing, plaintirf:z's attorn., 3.
given permission to submit a legal memorandum Surporting
plaintiff's contentions on or before October 30, 198..

On or about November 15, 1982, a Moticn fcr Review -
Order was filed with the Industrial Commission by plainti:<'s
attorney. In this motion, plaintiff sought, among cther
things, that the Industrial Commission review whether cr nce
the medical panel in the case was qualified as required by

§35-1-77, Utah Code Annotated, (1953). (Record 261-262)

On February 9, 1983, plaintisif's November 15, 198:
Motion for Review was denied by the Industrial Commission orn
other grounds. (Record 266-~267)
This appeal 1is taken from this Februarv 9, '0C3
denial. (Record 270, 271)
ARGUMINT
POINT I
THE MEDICAL PANEL DID NOT MEET
THE REQUIREMENTS OF SECTI1ON
35-1-77, UTAH CODE ARNCTATED,
(1¢53)
§35-1-57, Utah Code Ann., (1953), states thar wbe
medical issues are involved ir an 1industrici claim:
The Commission shall refer tle

medical aspects ¢f the case to = medical
panel uppointed by the Commissicn and



i41ng the cualificaticns generally
applicable to the medical panel set
Torti irn §15-2-56.

525%=-7-56, Utah Coae Ann., (1953), defines the

neCeLaary qualliications for a medical panel as authcrized by
the abcve-guoted cstatute:

. neasurement of partial permanen*
cisability is a highly technical ard
Gifficuit task and should be placed in
the hands of physicians gpecially
trained for the care and treatment of
the occupaticnal disease involved . . .

The Commission shall appoint an
impartial medical panel to consist of
cne or more physicians specializing in
the treatment of the disease or
condition involved 1i1n the claim
(Emphasis added).

Dr. Frank Dituri, M.D., Chairman of the Medical Panel
appointed in this case, did not meet these qualifications. The
condition involved in plaintiff's claim involves complicated
culmonary problems. Although this doctor is Board Certified in
internal medicine, he is not Board Certified in pulmonarvy
disease which is a subspecialty ot the broad field of internal
medicine. (Record 310)

Since 1977, he nhas withdrawn from private practice as
a treating phvsician and has devoted his time sclelv to
evaluations of impairment disabilities for insurance companies
and other private and public organizations. (Record 280)

Althouah the record shows that this doctor has
experlience 1in various areas, 1t cannot bhe said that he 1is
"special.y trained” for the care and treatment of the condition

involved as mandated by statute. He, accordingly, does not



gqualify as a specialist in pulmonary; rodicine, ooy
the statutory recuirements ¢ a "specie o lraine
in the aree of the ccndition in issue.

The statutes alsc c¢stablich that nmembers o7 -
medical panel are to be phvsicians who specialize ir r,.o
"treatment of the disease cr conditicrn invclved irn the ciaip:
§35~2-56 supra. Dr. Dituril testified at thie hearing o1 tre
objections to the Medical Panel report that he has wi-hdrawr
from private practice and is a paid consultant for var.cus
organizations; he is no longer a treating physicier ard has ne-

been one since 1977, (Record 2§0)

POINT TWO

BECAUSE THE MEDICAL PANEL DID

NOT MEET THE STATUTORY

REQUIREMENTS, THE PANEL REPOCRT

I8 INVALID AND SHOULD BFE

DISREGARDED

The Octoker 7, 1982 hearing on objections tc the

Medical Panel's report brought out information recarding
Dr. Dituri's traininc and gqualifications. It appears Zrom the
record that although he may be a hicghly trained professicnael,
he is not a specialist in the area ot pulmcnary medicire. His
appointment to the Medical Panel was improper; and, therefrre,
invalidates the findings of the Medical Panel, This 1¢
strengthened by the fact that he was Chairman of ¢ttt
particular Panel and was responsible for acccuntinag fc
Panel's findings at the hearing on objections to tre Fane.':

report.,



(f furcther importance in this matter is the fact that
foeroadmirtofrative Law dudges who try workmen's compensation

callts give great deference to the findings of the panel unless
there 18 sufficient evicdence to tip the balance in the other

direction. Redman Warehousing Corp. v. Industrial Comm.,

22 Utah 2d. 398, 454 P,2d 283 (1969); Shipley v, C&W

Contracting Cc., 528 P.2d 153 (Utah 1974). However, it is

cften difficult to prcduce such evidence due to cost and time
involved ¢n the part of a claimant who may not have the
resources to do so. The gquestion of medical issues may be
reduced dcwn to the point in the end that it becomes the
medical panel's opinion versus the opinion of the claiment's
physician., In such a situation, the Commission may well find
in favor of the medical panel's opinion., That makes it all the
more important that those serving on the medical panel be
specialists as highly qualified as pecssible in the evaluation
cf the condition inveolved in the claim.
CONCLUSION

Because cf the technical nature of determining the
cause and nature of disabilities, theistatutes of our state
require that specialistes be appointed to medical panels for the
determination of medical issues in workmen's compensation
cases. For this reacon, only the best availeble physicians who
are gualified specialists shculd be appointed to serve on

medical panels. This 1s especially true due to the weight put

~J



upon the reports of the medical pancls by aam.i - =0 4t -,
judges. For these reasons, the report of the moa:,

this case shculd be cisregarded because the Cio.p

panel was nct 2 physician "speclaliring in the ticatmen:
disease or conditien involved 1in the claim." §£35-.-5¢, Utar,
Coée 2nn., (1953). Plaintiff's claim should be reccnsidere, -
the Industrial Commission aiter re-evaluaticn by a qualifies
medical panel.

DATED this 921%#\ day of ure , 1983,

RESPECTFULLY SUBMITTED

Wy 6.1l

PHILLIP\ B. SHELL
ROBERU. DEBRY & ASSOCIATES
Attorneys for Plaintiff
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