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STATEMENT OF POINTS

I. THE TWO MILL LEVIES MADE BY THE DISTRICT FOR
THE MAINTENANCE AND OPERATIONS BUDGET ARE
SEPARATELY AUTHORIZED.

The state requires a levy of 23.25 mills,
and the voters have directed a levy of 9
mills, both of which levies were essential
to prevent the District from incurring

an unlawful deficit.

II1. THERE WAS NO ILLEGAL MILL LEVY

The District did not exceed the limits of
the two mill levies and did not collect or
receive excess amounts of tax money. Courts
are not permitted to enjoin taxes, and their
injunctive power should not be used in an
effort to do indirectly that which cannot be
done directly.

III. THE TRIAL COURT'S DECISION RESTS ON ERRONEOUS
ASSUMPTIONS.

The trial court incorrectly concluded that
an accounting method (which is designed for
the appropriation of uncertain revenues) was
a funded reserve, that the so-~called reserve
was equivalent to unexpended fund balances
and that a reserve of that sort would not be
proper, even though there are no statutory
provisions requiring school districts to
maintain only a single, exclusive reserve.
(See U.C.A. §53-20-2)

1. The Budget Process.

The budgeting process requires estimates
to be made and involves discretion. Both
revenue and expenditures involve
unpredictable events which cannot be known
when the budget is adopted before the
beginning of the coming school year.
Provisions must be made to meet the needs
and uncertainties of budgeting.
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The Use of the Contingency Appropriations
Accounts

knowing that some revenues can only be
hoped for but not relied upon to material-
ize, the District uses the Contingency
Appropriations Account to appropriate un-
certain revenue. As the year progresses,
if those revenues do in fact come in, then
the District will commit them. It will
not spend against them until it is certain
they are there, even though the District
has many meritorious programs which could
use such funds.

The Undistributed Reserve

Section 53-20-2 Authorizes districts to
create an undistributed reserve (in
specified amounts) which cannot be used

in the negotiation or settlement of contract

salaries. The purpose of the limitation
is to isolate some revenue for the salary
negotiation and settlement process.

The Trial Court Has Ignored the Statutory
Limits on the Undistributed Reserve in
U.c.A. §52-20-2.

If the undistributed reserve can (as
the trial court allowed) be used for
contract salaries once they are settled,
then that reserve is no longer isolated
from the salary bargaining process. Those
neqotiating for salaries will know that
the District has more funds available:
they can force their release and require
their use for their benefit.

The Imexpended Fund Balances

Unexpended fund balances are cash and
jrnventory which have not been expended and
sre thus still available at the end of the
hulget year. The law provides for their
carry-over to the next year's budget.
They are not reserves or excessive
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collection of revenue: they occur in the
fortunate circumstance that costs and
expenditures fell below estimates or that
revenue exceeded expectations.

The Respondents' Admissions.

The Respondents have admitted all the
crucial points about budgeting and the
budgeting process; they have in fact
admitted their case away.

IV. THE TRIAL COURT CONFUSED ITS TERMS AND RELIED ON

EXTRA-RECORD MATERIAL

Since There Is No Exclusive Reserve,
Reserves Cannot Be Distinguished by the
Trial Court. 1

The Court Went Outside the Record In
Making Its Decision. 3

The Contingency Appropriations Account
Is Not Secretive or Mysterious

The trial court, confusing terms and
misconstruing a statutory provision,
ignored the factual record and relied on
material outside the record in reaching
its conclusions. It failed to understand
the use of accounting methods, and thus
incorrectly thought them unavailable for
scrutiny.

V. THE REMEDY GRANTED BY THE TRIAL COURT IS
IMPROPER AND INAPPROPRIATE.

1.

Attempts to Enjoin Taxation.

By law, courts cannot enjoin taxes: they
should not exercise their equitable
powers in such a way as to accomplish the
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VII.

VIII.

same result in other ways, especially when
the relief they grant is ineffective and
meaningless.

COURTS SHOULD NOT MANDATE ACCOUNTING OR
BUDGETING METHODS FOR THE DISTRICT. 40

Budgeting is an exercise of discretion; the courts
should not try to mandate particular budget accounts
in the absence of ministerial duty or illegality.

SCHOOL BOARD DECISIONS SHOULD BE UPHELD UNLESS
THERE IS AN ABUSE OF DISCRETION OR CLEAR
ILLEGALITY. 43

There is no abuse of discretion and no reason to
require the Appellants to use one account and
refrain from using another. There is no
justification whatsoever for the use of the
injuctive power of the trial court.

THE CREDIT RATING OF THE DISTRICT IS PLACED AT
RISK BY THE INCORRECT DETERMINATION OF THE TRIAL
COURT 45

An improper and incorrect exercise of the trial
court's injunctive power should not be permitted
to jeopardize the District's favorable credit
rating.
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NATURE OF THE CASE

The case involves claims that the defendants-appellants
assonsed rhe mi11l levy at too high a rate, incurring unexpended
3 87 that rhose few taxpayers who paid under protest should
¢ fun 1l that the defendants-appellants have created an

~te oc=re proliipited by U.C.A. §53-20-2 which allegedly
“reaoean evclusive reserve; and that use of the undistributed

TRieve withgcized by UL.C.A. §53-20-2 should be mandated.



DISPOSITION OF THE LOWER COQURT

The lower court granted injunctive relief to prohinit
the use of the particular accounting method, the "Contingency
Appropriations Account" (referred to as Item 0210.99 in the
budget) and ordered that expenditures be made from undistrib-
uted reserve. The lower court reserved until after an appeal
on the injunctive relief the amount, if any, of a tax refund.

NATURE OF THE RELIEF SOUGHT

The defendants-appellants request that this Court
dissolve the permanent injunction and declare that they could
in the past and may in the future use the contingency appropri-
ations account. They also seek declarations 1) that the mili
levy was proper, 2) that the undistributed reserve may not be
used in the payment of contract salaries, even after salary
negotiations have been completed and salaries have been settls
for the forthcoming school term, and 3) that the undistribute
reserve is not an exclusive reserve.

STATEMENT OF FACTS

1. The Plaintiffs

The plaintiffs-respondents (the "Respondents") are
individual property owners or business and other entities v
property in the Salt Lake City School District (the "Dis-
trict”}. They paid their property taxes for 1981-82 under
protest. Many of the respondents are members of the Utah

Taxpayers Association (the “UTA"), which prepared the suit at
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selio1ted both plaintiffs and contributions to support the
suit (Record ["R."] 297, 298) Lead plaintiff Jack Allen
2lson {("2lson”) is the executive vice president of the UTA:
iioward Stephenson ("Stephenson”) is a research analyst for
n.T.A. (Stephenson's name was transcribed "Stevenson" at his
jeposition.) (Olson Deposition ["Olson:] 3: Stevenson Deposi-
tion [“"Steph."] 3)
2. The Allegations

The Respondents allege that the Board of Education (the
"Board") and the District have set the mill levy too high for
fiscal year 1981-82 and have created an unlawful reserve
account in derogation of U.C.A. §53-20-2, which authorizes
school districts to create an undistributed reserve. The
Respondents allege that unexpended fund balances evidence the
"ver-collection of tax revenue from the mill levies. They
sought injunctive relief to prevent use of the Contingency
Appropriations Account in the budget and to compel the
Pespondents to use the undistributed reserve. They also seek a
“afund nf the alleged over-collections in amounts which have
ot been Jetermined by the trial court.

The Trial and the Record.

Ry stipulation, the trial court decided the case on the
<vtantied papers 1n Lhe record, including deposition tran-

lurs,. ducuments and exhibits. No live testimony was presen-

#1 £ ine ti1ial court. That court permitted its ruling on the

R EPTIAE

2= 1nlief to be appealed as a final order.



4, Definition of Terms

a. Reserve

A reserve is a funded account held in the ready 0 mee.
expenses which are frequently unpredictable. Thus, for
example, the District has been a self-insurer for health,
accident and unemployment insurance. (See R. 266, 237 [backs),
336, Goldsberry Deposition ["Golds."] 101) Since no one can
predict what accidents will occur during the forthcoming year
or the costs of the accidents which do happen, the budget is
designed to set up a reserve available to cover accidents if
they occur.

b. Undistributed Reserve

The undistributed reserve is a funded reserve autho-
rized by U.C.A. §53-20-2 which can be used for limited contir-
gencies. It is undistributed in the sense that it is not
allocated to a particular item or function of the budget, but
may be used in any area permitted by the statute. U.C.A.
§53-20-2 provides that the undistributed reserve:

"may not be used in negotiation or settlement

of contract salaries for school district

employees."

The District has followed this mandate and has never at any
time used any part of its undistributed reserve for contrac
salaries. Contract salaries are primarily the negotiated,

contract salaries for teachers.



e undistributed reserve is limited by statute to a
maximum of 5% of a school district's maintenance and operation
("M.& O.") budget; the amount permitted each district is deter-
nined by the State Superintendent of Public Instruction (the
"State Superintendent"). U.C.A. §53-20-2. That figure has
been set at 1-1/2% of the M.& O. budget for Salt Lake.

c¢. The Contingency Appropriations Account.

The budget account in question is a designated account
in the Instruction part of the District's budget. 1Its sub-
number and title have varied somewhat during the years covered
by the complaint. 1In 1980-81 it was an account assigned the
nunber 0210.99 (the "Contingency Appropriations Account").
Regardless of its subnumber or name, its function has been the
same each year. (R. 484 at 80)

The Contingency Appropriations Account (sometimes referred
to as the Line Item in the Record) represents an accounting
nethod used by the District to facilitate handling of uncertain
revenues. Uncertain revenues are appropriated through the
“ontingenc v Appropriations Account, but the District does not
commit tham to particular programs and accounts until the funds

seiaatly received. When and if those revenues do
‘liey are redistributed to specific needy accounts
‘e budget, most frequently within the Instruction area of
“- rundnetr (where contract salaries are handled). As an

“iMp e At lhe uncertain revenue, the District may anticipate

-5-



receipt of a particular type of federal grant, but untjl .
grant is actually made and the funds are present, the
Appellants have been unwilling to spend against it. The mone;,
is hoped for but not certain; therefore, it is not committed
until it is actually in hand. The Contingency Appropriationg
Account permits the District to plan for the grant (taking the
optimistic view that it will materialize). (R. 484 at 80, 8-~

d. Unexpended Fund Balances

By law, a school district's budget must be prepared in
June, prior to the forthcoming school year. The budget con-
sists of estimates of revenues and expenditures. U.C.A.
§§53~20-1, 53-20-2, 53-7-9. As the school or fiscal year
unfolds, the budget figures may be revised to account for
actual events. ({See R. 19-20, 31-36) For each of the years
mentioned by the complaint, the District's initial budget
planned for estimated expenditures to equal estimated revenues.
(R. 484 at 51, 16-62, 65, 67) As those years developed, there
were some expenditures which did not prove to be as large as
estimated, and some accounts showed revenue exceeding costs it
year-end. Such left over revenue is called an unexpendedfmﬁ
balance or unexpended funds. The unexpended fund balances M
consist of cash or inventory.

Section 53-20-2 of the U.C.A. provides, in part. th%

All unexpended balances of appropriations at

the end of the fiscal year shall revert to

the funds from which they were appropriated

and shall be set up as revenue in the budget

of the following year.
-6~



iher words, the law has recognized that unexpended funds
may he jocurred and has provided for their carry-over to the
next fiscal year. In 1981-82, the District allegedly had an
unexpended fund balance of approximately $2.8 million
{uneudited figure) consisting of cash and inventory. (R. 100)
The audited figure for school fiscal year 1981-82 was
$1,078,909, less than half the amount alleged by the
Respondents. {(R. 231)
It shall be unlawful for any board of educa-
tion to make any appropriation in excess of
the estimated expendable revenue, including
undistributed reserves, for the ensuing
fiscal year. U.C.A. §53-20-2.
The Respondents contend that the fact that the District has
year-end fund balances demonstrates two things: first that the
mill levies set by the District have been too high and have
resulted in collection of too much money (which the plaintiffs
seek to be refunded) and second, that the unexpended fund
balances are a hidden or secret reserve kept in the Contingency
Appropriations Account in derogation of the provisions of
U..a. §53-20-2. Analysis demonstrates that these contentions
are totally lacking in merit.
. THE TWO MILL LEV1IES MADE BY THE DISTRICT

£OR THE MAINTENANCE AND OPERATIONS BUDGET
ARE SEPARATELY AUTHORIZED.

Pte Diatrict levied only two mill levies. One is
Batliied by the State and the other is directed by the voters
e Dyseoyct U.Cc.A. §§53-7-9, 53-7-16. Neither of these
™!l leyez 15 part of the budgeting process.

~7-



The budget provisions in U.C.A. §53-20-2 do not
authorize any tax levy:; the levies are separately mandated.
Section 53-7-18 defines the minimum school program to inclule .
basic, mandatory levy of 23.25 mills.

In order to gqualify for receipt of the

state contribution toward the basic program

and as its contribution toward its costs of

said basic program, each school district

shall impose a minimum basic tax levy of

23.25 mills. U.C.A. §53-7-18.

The second levy is the "voted leeway"” which is authorized by
the voters in the district. The voted leeway levy is now nine
mills for the District. U.C.A. §53-7-19. The Code specifi-
cally excludes these two levies from being determined by refer-
ence to budget estimates. Since these were the only two levie
in the District, there is no way that the Respondents can be
entitled to a refund because of an allegedly excessive colle:-
tion or levy.

The District by state law must make the first levy: .t
has a voter mandate to assess up to nine mills on the second
levy. So long as it operates within the legal limits of the
mill levies, it cannot collect excessive revenue. State lav
and the voters in the District have authorized its actions:
regardless of the budget estimates, the full legal authority o7
there and has never been exceeded by the District.

Taxpayers dissatisfied by the leeway level may ini®?
an election to modify or decrease the leeway upon petitricr

Thus, the law has already provided the remedy to a taxpay® -

-8-



'.evea that the leeway has been set at too great a level.
taxpayers have their legal remedy and the power to control the
tesway. Their remedy is not a suit to collect alleged over-
payments or to mandate budget processes. So long as collect-
ions of taxes fall within the limits of the state mandated levy
and the voter-directed leeway, there can be no illegal mill
levy subject to challenge by Respondents.

The Respondents thus have no reason to sue, and no
claim which is cognizable in a court of law. Their complaints
about the mill levy set by the Board under the leeway approved
by their fellow taxpayers and property owners are not properly
addressed to the courts of this state; they should be addressed
to the voters by petition and through the electoral process.

An injunction should not replace the electoral process or the law.

II. THERE WAS NO ILLEGAL MILL LEVY.

The Respondents have asserted that the District needed
only $22,247,476 from property tax revenue to cover the M.& O.
budget for fiscal 1981-82. This figure is $2,774,709 less than
the $25,002, 185 which was certified by the Board. Both the
Respondents’ claim and the amounts they use are incorrect.

#’ad the Boardi accepted the Respondents' figures in
Se€tt g rhe myll levy for 1981-82, and had the Board assessed a

“ruced mert to o amount, the District would have incurred an



illegal deficit of $1,695,800. By law, school districtslmy
not incur a deficit. U.C.A. §53-20-2. Thus, in estimating i:,
budget for the next school year, the District must be exact i
the penny (an almost impossible task, given the fact that the
budget is a plan for events which have not yet occurred) or
else come out ahead; it must not come out behind. As shown by
the comparative revenues, expenditures and changes in fund
balances for fiscal years ending in 1981 and in 1982, the
revenue raised through property taxes (based on the mill levyl
and from other sources (interest on investments, other local
revenue, state funds, federal revenue) for 1981-82 fell short
of the year's expenditures by almost $350,000. The District
fortunately had for use an unexpended fund balance from the pre
vious year to avoid a deficit. (R. 244) The same was true fc
1980-81 when expenditures exceeded tax and other revenues by
almost $2.5 million. A lower assessment would have caused a
deficit. (R. 244) The District used all of the money raises
by the tax levy and needed more money on top of that. Thus
the contention of the Respondents that there was an overly
large levy and an excessive collection of tax revenue is
totally inaccurate; the tax revenue was all used. At the
proposed lower levy, the District would have incurred an an:
ful deficit. The Appellants did not over-tax. The courts
should not attempt to tamper with the mandated and authorize!

levies required for and essential to the school programs.

~10-



t1I1. THE TRIAL COURT'S DECISION RESTS
ON ERRONEOUS ASSUMPTIONS.

The Respondents have based their case on erroneous
assumptions, incorrectly equating three separate and distinct
things and concocting a theory of statutory interpretation to
justify their claims. They have misinterpreted the Contingency
Appropriations Account and unexpended fund balances as being
reserves. The Respondents have next argued that by law the
District may have only one reserve, the undistributed reserve
authorized by U.C.A. §53-20-2. Since there are statutory
limitations on the use of that reserve (that it cannot be used
in the negotiation and settlement of contract salaries), they
have reinterpreted this statutory limit to mean that the
undistributed reserve can be spent on such salaries once nego-
tiations end. The trial court accepted most of these notions,
hut it did not find the undistributed reserve to be exclusive.
In its opinion, some reserves are good, although not spelled
out by statute, but the Contingency Appropriations Account is

net s good or lawful reserve. These conclusions misapprehend

¢ rature of rhe budget process, misuse terms and rest on
fefryicaiais and analysis which are incorrect and unsupported.
e karaund 1= necessary to explore the problem.
,(,“_/A_VB%'JAHJ,p(““ess’
The s hool districts in this state use accrual method
LRSS TOPTR IR T A toudget, which is, by statutory definition, a
STries Lt cciimates, (U.C.A. § $3-7-9) is adopted in June,

-11-~-



before the school's fiscal year begins. U.C.A. §53-20-2 1
Appellants collect whatever data is available and examine
previous experience. They make the best and most accurate
estimates they can of revenues and expenditures, making appre-
priations and commitments in accord with the needs of the
pupils to be served. When the budget is adopted in June, there
is no way of knowing what events will occur; no one knows hos
many pupils will enroll, and so the number of teachers and ¢
exact inventory needs cannot be known. Teacher salary negotia
tions are almost never completed by that time, so the Board ca
only estimate what will be required after negotiations are
concluded. (R. 484 at 39) As time progresses, the estimates
change. Salaries and benefits will be settled, and school wil.
start so the students can be counted. Other new information
becomes available. The Board considers new figures and nev
estimates, and the budget may be revised. (R. 484 at 20,
31-34) It is only when the previous year's budget can be
audited that the actual revenues and expenditures can be
determined; the June budget invariably differs from the audit?’
budget completed over a year later.

Budgeting is thus performed in an atmosphere of uncet”
tainty and contingency. Both revenues and expenditures are
subject to imponderables and changes. (See Golds. 37, 43-5"%
R. 315, 319-20) No one can predict what success the Count)

will have in collecting tax revenue; the difference hetweet

-12-



w3 wllection and a 95% collection will have a serious impact
on the District, Interest rates vary, federal and state aid
grograms may be cut. In 1981-82, more than $1.8 million of
expected revenue failed to materialize:
3-1/2% reduction of state aid S 886,000
Estimated $6 reduction in weighted
pupil unit ("WPU") because of

state appropriation shortfall
Estimated 1980-81 budget WPU

total of all $27,702 166,212
Property tax collection short 519,281
Interest earnings short of

estimate 240,000
Total amount not allowed to be

committed $1,811,493

(R. 236)

On the expenditure side, there can be no foreknowledge
of the number of accidents or their gravity, the number of
pupils at what school level, the affects of weather on utili-
ties or snow removal. The Board must contend with variables
which include at least the following:

Total property assessed valuation
Percentage collection of taxes assessed
County charges for tax collection
Time taxes collected
Shortfall in state contributions
GCovernor's across-the-board cutbacks
Shortfall in federal funds
Mirie I funds
Expected interest jncome
Tarry over funds
cindent encol lment
oy of teachers
l-~.her salary negotiations
lwniary amd snpplies
Selt Tnhenrance needs
Healtn and accident claims
Unempinyment
workmer s compensation and industrial accidents
[continued]
_13_



Sick leave
Substitute teacher costs
Contributions to retirement
Extreme weather (utility bills, snow removal)
(R. 333)
With so many variables to contend with, the budget ca
only be a plan and a prediction based on prior experience;

budgeting is not an exact science.

2. The Use of the Contingency Appropriations Account.

In such a context of unpredictability and with the
legal requirement that there can be no deficit, some orderly
method for accounting must be developed. During the course of
the year, adjustments must be made, and some programs must be
kept waiting or held in abeyance until it becomes more clear
that they can be funded without incurring deficits. One such
accounting method is the Contingency Appropriations Account:
performs a "service" or "function” in the budget by permittin
the Board to anticipate uncertain revenues and to make appro
priations of that revenue -- actual spending will occur only
when the funds materialize.

There are always meritorious programs waiting for
funds; in 1981-82 the Board had almost $9 million in progra?
requests which were waiting for approval and funding. These
included restoring cuts in programs, $1.6 million: hiring
teachers for the gifted students, $.759 million: returniny
services to the handicapped to pre-1980-81 level, 51 million

increased library book appropriations, $.15 million: increas®
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secietarial help for elementary and intermediate schools, $.27
willion; reducing pupil~teacher ratio by 3 students, $3.988
million: and a number of other projects totaling $8,804,776
million. (R. 240-41) 1If uncertain revenues come in, then the
Board can consider such programs and implement the most impor-
tant ones.

In any school budget, the Instruction expenditures are
among the largest; they cover teacher salaries and are approxi-
mately 75% of the total M.& O. budget. Contingencies invar-
iably arise in those accounts so the Board placed the Contin-
gency Appropriations Account in the salary portion of the
Instruction budget. When particular accounts have need for
increased revenue or when revenue has fallen below expected
levels, the Board turns first to the Contingency Appropriations
Account to see if funds are available there; if they are, those
funds will be used first. They will be redistributed within
the budget framework and spent under a particular descriptive
detail. (R. 451-52) The Respondents have failed to understand
this relatively simple accounting method, alleging that the
Contingency Appropriations Account is a "dummy" account and

that wo expenditures (or only one small one) have ever been

mads fyawm the Contingency Appropriations Account. In the
mandr e ogget fiqures for 1980-81, more than $1.5 million
AT apeat rirowm the Contingency Appropriations Account. This
MEAans rhai 51 b million of uncertain revenue materialized and
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was thus available for spending during the fiscal year:

Employee insurance and other fringe costs § 433,113

Consultant and supervisor salaries 23,088
Teacher salaries 449,013
Sabbatical leave salaries 8,37
Substitute teacher salaries 36,567
Tutor salaries 49, 26;
Aide salaries 100,373
Teaching supplies 104,842
Consultants 62,614
Other numerous small amounts 294,290

$1,561,533

(R. 337) 1In 1976-77, $1,820,824 was distributed from the
Contingency Appropriations Account; $1,646,650 in 1977-78:;
$1,731,856 in 1978-79; and $1,289,531 in 1979-80. (The figurs
are detailed at R. 243-46; 248-50:; 252-54; 256-58.) The
account is far from a dummy: the redistributions are duly set
forth in revised and audited budget details for the District.

The Contingency Appropriations Account has been used i
the salary portion of the budget because of the provision in
U.C.A. §53-20-2 that the undistributed reserve cannot be usel
in the negotiation and settlement of contract salaries. Like
other areas of the budget, contract salaries are plagued by
uncertainties which cannot be predicted in June when the buf¥
must be adopted.

There are other reasons why the Contingency Applur’'

tions Account serves useful purposes in the budget. one s

that funds appropriated to particular accounts within the

budget cannot be transferred at will and convenience. Th#

computerized budget control system is specifically programe
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so that no expenditure will be approved unless there is a
corresponding authorized appropriation to back the expenditure.
(R. 452) Categorical revenues cannot be redistributed.

(R.452)

As a matter of prudent management, the Board has com-
mitted to certain of its department heads or management per-
sonnel, called budget managers, that if they can end the fiscal
year under budget (that is, if they can carry out their respon-
sibilities but still economize), any unexpended funds left in
the accounts they administer will be applied toward their
budget appropriations for the following year. The budget
managers are thus given an incentive to economize: they know
that if they manage efficiently, their own departments will
benefit in the coming year; any savings which they effect will
help them and will not be used to bail out a less efficient
department which has refused to economize or to help one which
has met unforeseeable cost increases. (R. 452) The reverse
technique is to cushion each account for contingencies, giving
the budget manager more to work with than the minimum and

taising the possibility of overspending. The cushion method is

Friapproved noe aonly by the Appellants but by the Respondents.
'ROO323.24 0 Gupds. 64-65, Steph. 54)
The Contingency Appropriations Account, when funds come

i, helps with the management of unforeseeable contingencies

W1lhout reguiring excessive administrative costs and without
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disrupting budget commitments and management incentives. It
provides a practical and widely used accounting technique for
managing uncertain revenues. The same accounting methods anj
experiences are common, if not universal, among Utah school
districts. (See, e.g. R. 304, reproduced on the following
page)

The Appellants requested an opinion from the State
Superintendent about the propriety of the budget methods being
used. Upon review of the budget process and the law, the State
Superintendent has concluded that the Appellants are acting

lawfully.

After reviewing §53-20~2 Utah Code Ann.

(1953), it is my opinion that the Salt Lake

City School District's budgetary actions and

fiscal policies regarding the handling of

fund balances and undistributed reserves have

been in compliance with provisions of

§53-20-2 Utah Code Ann. (1953) during each

year sice the 1976-1977 school year until the

present [July 29, 1981). (R. 296)

The State Superintendent and schocl board are required by law
to prescribe uniform accounting procedures for the school
districts and to audit their accounts.

The District's budgets have received national awards ¢
examples of good accounting principles. (R. 412-14) The
budgets are audited annually, and no fault has ever been foun’
and no illegality or questionable practice has ever been e

tified by an auditor with respect to the use of the Contif’

gency Appropriations Account. (R. 415, 416, 448)
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UTAH SCHOOL DISTRICTS FUND BALANCE
AS A PERCENT OF TOTAL EXPENDITURES

6/30/81
M&o FUND PERCENT OF
(CH00L DISTRICT EXPENDITURE BALANCE EXPENDITURE
Alpine 39,021,581 2,699,246 6.92%
Beaver 1,975,204 254,660 12.89
Box Elder - - -
Cache 12,924,201 1,127,149 8.72
tarbon 7,933,974 275,131 3.47
Daggett 718,029 14,856 2.07
Davis 60,966,154 727,444 1.19
fuchesne 6,797,847 117,016 1.72
tmery 5,557,873 691,298 12.44
Garfield 2,357,865 148,609 6.30
Grand 2,844,814 76,690 2.70
Granite 97,732,710 6,142,011 6.28
Iron - - -
Jordan 71,359,161 2,234,088 3.13
Juzb - - -
Kane 1,945,560 205,182 10.55
Hillard 4,325,946 326,317 7.54
Mergan 2,333,937 97,929 4.20
Nebo 18,938,383 1,234,849 6.52
North Sanpete 3,111,220 323,734 10.41
Piute ) 990,693 143,085 14.44
5an Juan 9,218,619 1,779,728 19.31
Seviar 6,969,966 113,926 1.63
Tintic 786,250 231,299 29.42
Uintah 8,814,942 723,290 8.21
Hashington 9,523,381 317,460 3.33
Hayne 1,192,874 106,929 8.96
Murray 9,145,800 243,436 2.66
North’ Summi ¢ 1,408,403 206,636 14.67
Tooele 11,979,558 449,918 3.76
Hasatch 3,679,418 893,626 24.29
Heber 30,366,785 2,398,830 7.90
Salt Lake 48,504,696 3,053,399 6.30
%den 20,350,333 1,161,822 5.7
Proun 18,204,918 641,038 3.52

Logan 6.269,567 309,336 4.93



(Previous page: EXHIBIT, UTAH SCHOOL DISTRICTS FUND BALANCE AS

A PERCENT OF TOTAL EXPENDITURES, from Record 304)



3 The undistributed Reserve

a. Legislative History and Purpose

When Harmer was employed by the Utah Education Associa-
tion, he suggested that school districts should be using
accrual method accounting. He and others familiar with such
accounting and with problems which had developed in the course
of teacher salary negotiations agreed that school districts
needed to have a reserve fund which would not be available for
teacher salaries and which would assist school districts in
handling their budgets under the accrual method. Harmer worked
with legislators to introduce and enact the statutory provi-
sions necessary to the accrual method. One of the resulting
provisions is contained in U.C.A. §53-20-2, which authorizes an
indistributed reserve to be isolated from the negotiation and
settlement of contract salaries. Harmer helped frame the
language and attended sessions on the bill. It was not his
intert or that of the bill's legislative sponsors to make this
undistributeld reserve the sole and exclusive reserve which a
s~heul Aiscrrjct could have; rather, it was the intent to

f:ive o 1anlate some money from teacher salaries. When the
<act a3 it was routine practice for school districts

L0 et othier reserves. (See R. 446-47) Respondent Olson
TeTuozel ar nas deposition that Harmer was "instrumental in

“Tamian that amendiment to the law, and getting it introduced.”

L= o
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The legislative history of U.C.A. §53-20-2 gives nn
indication that the reserve there provided was to be exclusive
or that it would change existing budget practices to prevent
the use of reserves. The provision was passed with the simpl:
recognition that employees seeking favorable wage and salary
contracts would push for every possible penny from the budget;
some funds needed to be excluded from the salary negotiations
and contract settlements if the districts were to handle their
budgeting smoothly and efficiently.

The statute is silent as to exclusivity: it simply
permits school districts to create such a reserve with amounts
not exceeding certain levels. Respondents' expert Goldsberry
and Respondent Stephenson both admitted that the reserve is act
an exclusive one. (Golds. 101, Steph. 75, R. 336) The trial
court did not find it exclusive. (See R. 485-98)

It has been the Appellants' position and their practice
not to use the undistributed reserve in connection with con-
tract salaries, it is reserved for contingencies in non-salary
portions of the budget. Given this strict observance of the
law, the Appellants must look elsewhere to meet contingencies
which arise as to salaries which are three-quarters of the
budget. It is here that the Contingency Appropriations AcCCoul
comes into use. It has also been the policy of the Appellents
to look for funds in that account first; if those ancertain

revenues have come in, the District uses them before it tur
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some funds which would be isolated from the
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ry increases. Nonetheless, the trial court
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It appears that the language of the statute
about wages is reasonably clear in its con-
text to relate to the labor negotiating
process, and it's talking about settlements
of contract negotiations and settlement of
the contract, and once that is arrived at,
salaries ordinarily might be one of the more
predictable kind of items in a budget. And
once that's been determined then it seems to
the Court that you are not going back and
dipping into a fund that the legislature has
put beyond the reach of the board, then you
are utilizing it for contingencies in a
=slary area, sickness, or any number of
things, and that account would certainly be
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unforeseeable variables. Since the Board has followed the
language and intent of the statute by isolating and keeping
isolated the undistributed reserve from contract salaries, thne
Contingency Appropriations Account has aided the District in
meeting contingencies in this area.

Negotiations for contract salaries are almost never
concluded by the time the budget must be adopted; the Board
must make its budget with the negotiations incomplete and must
estimate what it believes it can afford and can negotiate
successfully at the bargaining table. The one thing which was
considered certain (until this decision was rendered) was that
the employees' salary negotiators could not rely on or dip int:
the undistributed reserve. The District had 1-1/2% of its
M.& O. budget which was isolated from contract salaries. Now
that limitation has been effectively amended out of the sta-
tute. By the trial court's interpretation, the teachers know
that the reserve is not truly unavailable to them. They can
hold out for greater increases because they know that as soor
as the negotiations end, the money from the undistributed
reserve will be released and can be spent for contract sala
ries. Not only is the statutory exception ignored, but the
teachers and others with contract salaries know that they 3
force the Board to use that money:; the undistributed reserve -
right back in the negotiations and settlement of contract

salaries. The Board no longer has lines beyond which salary
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“euniiators wennot push.  The Board is no longer bargaining
sith a pioterntedl revenue to meet other needs. The trial court
was Clearly incorrect in its interpretation of the statutory
conditions imposed upon the expenditure of the undistributed
reserve. This Court should declare that the statute means what
it says: that the undistributed reserve is not to be used in
contract salary negotiations or settlements.

5. The Unexpended Fund Balances.

An unexpended fund balance means that the actual expen-
ses have fallen short of predicted levels or else revenue has
exceeded expectations, so that some funds or some inventory has
been left at year-end. State law requires such funds to be
carried over to the next year's budget. U.C.A. §53-20-2. Some
of these funds will be earmarked into particular categories
tecause they derive from categorical revenue:; some are
earmarked because of the management commitments made by the
Board to i1ts budget managers. These fund balances do not
derive only from or equate to funds set forth in the

Contingency Appropriations Account.

Facing tle next page is a Comparative Statement of
P=ueiiies  Fapendirares and Changes in Fund Balance, comparing
Leoymico o itiag Tune 30, 1982 and June 30, 1981. (R. 234)
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The District had, as of July 1, unappropriated fung
balances of $4,571,294 ~- funds carried over from the prior
fiscal year according to the requirements of U.C.A. §53-20-7,
In that same year, the District received revenues of $46
million, but incurred expenses of over $48.5 million -- an
excess of expenditures in the amount of $2.4 million over tha
year's revenues. That deficiency was in effect covered frorn
the fund balances; at the end of the fiscal year, the District
was able to carry over, for the 1981-82 fiscal year, a fund
balance of $2,173,885. Thus, by the end of that fiscal year,
there was a fund balance slightly over $1 million to be carriel
over to the next budget. Even with that balance, the District
spent more than it received from taxes, so there was no exces-
sive levy.

The unexpended fund balances can be traced from year
year. Their amounts are reported in the budget estimates ani
in the audited reports. They are not evidence of a reserve d
of a hidden Contingency Appropriations Account account; they
simply show that the District was able to end the year withod
spending every penny that it had available; it carried over
some funds for the next year. Unexpended fund balances are!
no way improper or unlawful: they are contemplated by the la

which has made provision for them. U.C.A. §53-20-2.



HAINTENANCE AND OPERATION FUND
(The General Fund)

Comparative Statement of Revenues, Expendutures and Changes
in Fund Balance

Years Ended June 30, 1982 and 1981

_ 1982 1981

Revenues:
Property taxes $24,865,914 $22,240,934
Interest on lnvestment 2,321,115 1,240,934
other local revenue 748,724 786,699
State of Utah 19,898,891 16,923,733
Federal government 3,699,906 4,613,702
Total Revenues 51,504,550 46,128,666

Expenditures:

Administration 657,143 615,194
Instruction 31,202,383 29,463,761
Attendance-Health Services 412,815 393,715
Pupil Transportation 659,390 597,151
Operation of plant 4,544,643 4,066,039
Maintenance of plant 1,617,376 1,571,105
Fixed Charges 11,000,905 9,652,838
Student body activities 72,204 67,704
Community services 1,683,702 2,136,458

Total Expenditures (Note ) 51,850,552 48,563,965

Excess (deficiency) of Revenues
over Expenditures (346,002) (2,435,299)

Fund Balancee Unappropriated - July 1

Decreagse in reserve for encumbrances 1,343 15,571
Decrease in P.L. 874 Revenue
Teserved for succeding year's budget 53,356 22,319

Increase in jnventory reserve (833.673)

Fard Hatances Unappropriated - June 30 $1,078,909 2,173.885

e 12l statements.
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EXPENDITURES AND CHANGES IN FUND BALANCE, Record 234)



6. The Respondents’' Admissions.

One peculiar aspect of this case is the extent to which
the Respondents, particularly by their expert witness, have
admitted away their case. They have admitted that budgeting
involves discretion, that contingencies can and do occur in
every aspect of the revenue and expenditure sides of the
hudget, that the undistributed reserve is not exclusive, that
budgeting through the Contingency Appropriations Account is
more prudent than cushioning accounts, that the District's
budgets have been reasonable when the amounts of any unexpended
fund balances are compared to the total budget and, signifi-
cantly, that the Respondents are unable to suggest alternative
methods which the District could adopt to get better budgets or
mcre accurate estimates in June for the events of the coming
vear.

Goldsberry, a certified public accountant specializing
in municipal accounting, testified at a deposition as an expert
nn behalf of the plaintiffs. His credentials are impeccable.

The Respondents contend that the undistributed reserve

fuid 11-1/2% of the M.& O. budget) described in U.C.A. §53-20-2
'» ihe ~ . {usive reserve fund that the District can have.
cadshes oy s initial position was:

Tt's your position or your opinion that any fund
halance in excess of one and a half percent would be
vnauthorized and illegal?

A Yes. (Golds. 14, R. 309)
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However, shortly after setting forth this position, Goldsber,
began admitting exceptions to it, and before his deposition ws
finished, his admissions were so broad and so numerous that }.:

had made a full-scale retreat from the Respondents' basic

premise.

Q Under the law, in your opinion, can the
district create a reserve for inventories?

A Yes.

Q Under the law, in your opinion, can they
create a reserve for self insurance?

A Yes.

Q Do you know of any other reserves that they

might create that would be admissible under the law?

A I believe they've been using public law 874
money in the reserve.

Q When we said that they could have a reserve
for inventories and self insurance, can that be in pi
of the one or is that in addition to?

A No. I believe that's in addition to.
(Golds. 101, R. 336, emphasis added)

Goldsberry also admitted that the Board must deal with
many variables on both sides of the ledger. Federal aid is
imponderable, the number of pupils who will attend, thus
affecting state aid, is unpredictable, and even interest incdo®
is not fixed. (Golds. 48 R. 318) The Board would not even
know in May, when it is working on the tentative budget, ho
much revenue it could carry over to the next fiscal year
(Golds. 49 R. 319) Expenditures, he agreed, also vary

Q Are you familiar with the fact that in the

Salt Lake City School District that they are self-
insurers for health and accident, industrial



~-cident and unemployment payments?
A Yes, I believe I knew that.

6] And aren't those variables that no one can
tell what will happen in a particular year?

A Yes. (Golds. 49-50, R. 319-20)
Goldsberry agreed that the Board could not know in advance
abcut unemployment compensation, inventory changes based on
pupil enrollment, teachers' sick leave, the number of substi-
tute teachers that would be needed. (Golds. 50, R. 320) 1In sum:
A Okay. Expenditure side, variables [,]
weather could be a factor, maybe snow removal would be
a factor, maintenance could be a factor. You could

have variables in every one of your accounts, revenue
and expenditures.

(Golds. 37, R. 315, emphasis added). He also says the Board

has discretion in dealing with the budget.

o} Well, do they have some discretion? That's
different.
A They have some discretion when they make the

budget, that is correct. {Golds. 29, R. 311, emphasis added)

Q My gquestion is, was it appropriate for the
board to make some allowances for those kind of
unforeseen contingencies?

A Yes. To weight that budget for that possi-
b1lity (Golds. 38, R. 316)

The yuestion then. is how can they exercise their discretion?
ey shold not increase the budget for separate items and
‘- . T"ushiyon in the accounts.
. S0 Jt isn’t really a very good policy to PUt
“ushion in a budget and say, "I want you to come 1n

ander budget,” it's better to have a tight budget and
; ko )
Say bo them, "I want you to come in on budget. Isn't
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that the way to approach it?

a ldeally, yes. (Golds. 64-65, R. 323-24)
Nonetheless, some provisions need to be made for the imponder-
ables of budgeting, and Goldsberry himself would probably try
to make provision for them. (Golds. 38-39, R. 316-17, emphasi;
added.)

Q The concept, without defining reasonable, ar:

you willing to agree that there can be some reasonable

percentage of tolerance that the school board can
exercise?

A Yes. Without calling for a conclusion on my
part, yes, 1 can say that. (Golds. 32-33, R. 313-14,
emphasis added.)

Q If the estimated revenues is within a rance
of 0 to 5 percent, wouldn't you think that that's
showing some responsibility?

Q From a hindsight standpoint and, again,
forgetting about the technicality of the one and a half
percent thing, let's just talk about a budget that may
be 62 million dollars, and if they come in within three
or four percent of having appropriated and spent withi:
three or four percent of the revenues which, in fact,
came in, would you say that that would be within
reasonable limits?

A Okay. You're also allowed approximately ore
and a half percent of that 62 million dollars or
$900,000 in that reserve account. 1 would say for e
specific time frame that probably the two and a half
million dollars as a result of the events is reason-
able. Your question is, 1s what we do with that two
and a half millions when we budget that the followim
year. (Golds. 32-33, R. 313-14, emphasis added)

The contested amount in this suit is approximately $2.8 milli

dollars in the pre-audit unexpended fund balance or 31} mill--
audited, an amount well within Goldsberry's reasonable figu’™
The question is still how to deal with those unexpeniel fan

balances.
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o] If the school district doesn't know for sure
how much money it's going to receive, don't you think
it would be proper not to allocate in advance those
funds, but 1f the funds do, 1n fact, come in, then
utilize them for projects that are standing in the wing
ready to be implemented?

A Surely. (Golds. 72-73, R. 325-26, emphasis
added, see also R. 243-46)

Goldsberry has now fully agreed with the position of the school
defendants.

After all of these admissions, Goldsberry admitted even
further that he does not know a method which the school defen-
dants could use to handle the budget better.

Q (BY MR. BUSHNELL) You talk about a fund. I
call it contingency appropriated funds. It's a con-
tingency because they don't know what money they're
going to get and the expenses they're going to have.
Don't you think they have the right to provide some
Mechanism for those eventualities, regardles of whether
you like the term; don't you think they have the right
to provide for those eventualities. . . .

THE WITNESS: They have the right in their
individual line items to provide for that.

Q (BY MR. BUSHNELL) You're talking about the
mechanics of how they do it. Let's take it a step at a
time. Do you agree that the Board of Education has the
right, and 1'11l go so far as the duty. to provide for
eventualities of overexpenditures and underreceipt of

Income?

A Yes. . .

2 (BY MR. BUSHNELL) It would be a responsible
thing for the board to do, isn't that true?

I Tt would be a responsible thing.

J let's go the next step where you want to go
+11, rhat is, that you don't agree with the mechanics
©whaoh they did it, isn't that right?

A That's correct. (Golds. 59-60, R. 321-22,

~nrhasts added )
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Goldsberry's testimony shows that there is no substance to the
Respondents' complaint; there is only a question of accountine
form.

Q How do they do that, then, to do it properly
in your opinion?

A Well, I think I've referred to that in
earlier testimony, based on their history of events.

Q Let's take the history that every year
there's things that they didn't anticipate both as to
expenditures and as to revenue. One year it might not
be Federal funds, one year it may be the Governor
cutting it back, one year it might be lack of collec-
tions, another year it might be utilities running over,
another year, it might be teachers, but the history ha
been that there has been some of those
items each year.

Starting with that assumption, you told us
you don't want it in a particular line item and you
don't want across the board percentage increase in all
of the accounts. Tell me how they can properly work it
out so that they don't fall short?

A Well, you know, I feel like the criteria ths
has developed over the years in performing that budget
is the criteria that you use in preparing that budget.

Q And the criterion has said we have to do it
But I'm asking you mechanically how they do that.

A That's how they do it. They evaluate that
criteria.

Q We're talking about the need and method the!
we carry it forward. 1I'm having you assume that
there's a need based upon the criteria from prior yes
and I'm now askJng you to tell me how is the groge
method to do it since you don't like the one we've
already talked about, one, a contingency factor in
every account or a contingency account. What is thert
left that we can do to guard against that?

A I've already gone on record as saying theT
contingency account to me is misleading and impropet -
disclosure.

Q I've said that. You said it woul(? be impr-
per to take a certain percentage and apply it all
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sver the accounts?

A I said that. You would have to look at the
specific account you're budgeting for and look at the
criteria that makes that account out. You're asking me
to pe specific, you know, asking me to be specific for
a specific budget item or something.

Q No, I'm not. I'm going to do it again
because I think you're really -- at this point you've
said what we do is wrong, but you haven't told us what
we can do to make it right. Let me give you the
hypotheticals. The hypotheticals are that the history
has been that we'll have shortfalls in various accounts
and we'll have overexpenditures sometimes in various
accounts and they don't consistently follow to be the
same one. One time it might be teachers, public util-
ities, one time it might be supplies on what we were
overexpending and on the other side sometimes the money
is collections from the county, sometimes it's failure
to get the State funds, sometimes it's the Governor
arbitrarily cuts everything off through there. That's
the history. As a responsible school board they have
said, "I don't know what it's going to be this year,
but we need to protect ourselves so that we don't
violate the law and spend more money than what we have
appropriated.” My question is, with that
problem presented, how is a proper way to do it?

A Well, I guess I can't answer your guestion.
All I know is what has transpired, that they have
actually collected more than they have spent. ({Golds.
93-96, R. 329-32, emphasis added)

In other words, Respondents' expert does not know how else the

School Board can handle the budget; he cannot offer a better

method or a clearer form. With such admissions, there is no

issue for the Court to resolve. The Appellants face contin-

s on both sides of their balance sheet, they have discre-
thev are not confined to a 1-1/2% total fund balance, the

s not exclusive, they should not cushion budgets, they

meri sl ingencies as they arise. They have a method for

"Aniling the lwidget which Respondents dislike but do not know
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how to improve. Apparently, the Appellants just do not mave
their estimates as accurately as the Respondents would like,
although the unexpended fund balances are reasonable in amour-
given the uncertainties and the size of the budget.
Respondents' expert admits that there is no substance or meri:
to the complaint; this case is all a matter of form.

IV. THE TRIAL COURT CONFUSED ITS TERMS AND RELIED
ON EXTRA-RECORD MATERIAL

1. Since There Is No Exclusive Reserve, Reserves Cannot:
Be Distinguished by the Trial Court.

The trial court accepted the Respondent’'s unsupported
assertion that the Contingency Appropriations Account is a
reserve, but it rejected the Respondents' argument that the
District may maintain only one reserve, the undistributed
reserve authorized by U.C.A. §53-20-2. The trial court is
correct that the undistributed reserve is not exclusive; lecis
lative history, school practice before and since authorizatic
of the undistributed reserve and the State Superintendent all
show the propriety of other reserves.

However, the trial court made an unsupported choice
among reserves, designating some as good and others as not.
The trial court decided that the Contingency Appropriations
Account is not a good reserve:; it felt it had been created °
the Appellants in excess of their authority. That suPPOSe‘”T

reserve is allegedly different from reserves for invenftoIy =

. . . ne
self-insurance because the trial court considers them to
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LIm2how more open to public scrutiny than the Contingency

Appropriations Account: (R. 488-89)

The striking thing to the Court in terms
of the account that we're talking about is
that even those that are not specified by
statute, namely the reserve for inventory and
the reserve for self-insurance, notwithstand-
ing that they are not in the statute, they
are not contingent kinds of items, as such,
and they are identified kind of expenditures.
(R. 488-89, emphasis added)

The Contingency Appropriations Account, assuming that it is a
reserve (which the School Appellants do not concede), had been
used to cover contingencies when uncertain revenues had come
in. But distinguishing reserves for inventories and self-
insurance from that Account because they are not “contingent"”
is fallacious. 1Inventory is not a stable, predictable item.
The items in inventory vary according to changes in the cur-
riculum, the number of students, the number of teachers and the
costs of the items themselves. Costs vary with inflation,
scarcity of materials and other factors. Such factors vary
over time; they raise contingencies, and a reserve for inven-
tory must manage contingencies and be operated in a context of
change, much of it unforeseeable.

Self-insurance deals with even greater numbers of
Hnoondararies No one knows which teachers will fall ill or be

Jurr

W

1. necessitating expenditures from the self-insurance
fiel~e. Mo one knows when an ankle will be broken rather than

ifralney or why a cut on a teacher's hand needed ten stitches
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but missed an artery or a tendon. Insurance, by its very
nature, deals with probabilities and contingencies, not wity
certainties. The trial court's distinction between different
kinds of reserves simply does not bear analysis. If these
other reserves for inventory and insurance are legal though no
specified by statute, then the undistributed reserve cannot be
exclusive. Surely the statute does not permit trial courts to
accept or reject reserves on the basis of their unsupported
views that some things are contingent and others are not
(though common sense says those things are in fact contingent!
The Contingency Appropriations Account, not being a reserve,
cannot be prohibited by the trial court's analysis; U.C.A
§53-20-2 does not prohibit contingency appropriations and does
not create an exclusive reserve. It does not permit the trial
court to approve some reserves, misclassify an accounting
method as a reserve and then enjoin its use. The trial court
recognized that it was dealing with an accounting case (R. 48t
but failed to recognize and distinguish accounting principles
methods and terms. The trial court said:
At the outset, the Court observes that
this is an accounting case, not a levy case,

not a tax case, not an assessment case....
(R. 486, emphasis added)

Despite this, the trial court ignored accounting ters

and methods. The trial court disregarded the only factual

evidence in the record - that of Goldsberry and Harmer. Harae:

is an expert in the field; he is a member of the National



Cound il [ Governmental Accountants ("NCGA") -~ the group which
sets the standards for generally accepted accounting principles
for gqovernmental agencies. Harmer is also chairman of the
NCGA's Technical Guidance Committee which routinely provides
technical advice on handling difficult problems of accounting
to governmental agencies. (R. 484 at 49)

2. The Court Went Outside the Record
In Making Its Decision.

In its oral decision, the trial judge, a former Public
Service Commissioner, commented that Emery County's school
board had accumulated reserves of several million dollars from
mines and from utilities, and that other school districts had
created reserves and were less responsible than this District.
The trial court said:

In Emery County I don't know where they got
their reserve, but they gave testimony before
the Public Service Commission that they had a
reserve figure of, it seems to me, six or
eight or ten million dollars, a fairly sig-
nificant amount of money which could have
built more school space, to be sure, without
having to rely on capital funds or on bond
issues at all. And they profited from the
mines and from the Utah Power & Light plants
and s forth, and then were screaming at the
Public Service Commission because we were
701ng t~ take part of the tax base away by
l=iiing lltah Power & Light sell it to the
wuu;,xpal\t1es that weren't subject to taxes.
; ¢ triok you see examples in various
Yislyicls where they have developed very
signlficant reserves which exceed Salt Lake
“1ty's and really don't have the responsibil-
1fies that the Salt Lake City board has.
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So I sort of think that the legislature

intended that there be something more consis-

tent about how school boards operate than

what's being accomplished in terms of the

current budgeting process. (R. 496)
Thus, the trial court was influenced by the testimony of a
different school board before a different public agency on a
different matter. This case was apparently used as a vehicle
for rectifying another grievance from another time and place.
Such should not be the basis for or an influence upon injunc-

tive relief against these Appellants.

3. The Contingency Appropriations Account Is Not Secretive
or Mysterious.

The trial court was also incorrect in believing that t:
Contingency Appropriations Account was not open to public scru
in the same way that a reserve for self-insurance or inventory
would be available. There is no evidence in the record to sup
such a conclusion. There are no allegations of any procedural
regularity other than the creation of the Contingency Appropr-
ations Account.

The Contingency Appropriations Account was present in
budget during each of the years mentioned by the complaint. X}
budget was adopted after public hearing. There is uncontradi®™
evidence of public scrutiny of the budget each year. Tndeed,
UTA itself, sponsor of the suit, has analyzed the budgets &
year; UTA was represented by its executive director Olson oF

research analyst Stephenson at the budget hearings. In pot?
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written and oral statements, they commended each year's b;dget and
concurred o:r supported adoption of the budgets. (See Olson 13,
15; Steph. 47) They scrutinized and approved the budget each
year until 1981-82: the fiscal year when the Board imposed its
first increase in the mill levy in three years. (See R. 301)

When the 1982-83 budget hearings were held, after the
commencement of this suit, Olson again appeared on behalf of
the UTA, and he again complimented the Board on its budget. At
the hearing, Olson questioned Harmer about the Contingency
appropriations Account (account 0210.99). Olson asked:

What is the purpose of 0210.99? Mavybe I've

never understood the definition of that.
{R. 411, emphasis added)

In a nutshell, that is the problem with this case: the
executive director of UTA, the UTA and the parties it has
solicited have sued because of confusion about an accounting
method, an undistributed reserve and an unexpended fund bal-
ance. 1Injunctive relief to interfere with the discretion of a
school board in preparing and operating its budgeting must rely
On something more than misunderstanding and confusion. There
is “nihing whatsoever in this record to meet the criteria for
Nttt e voljet (See Rule 65 of the Utah Rules of Civil
“ioreiioi e trial court's decision must be reversed; it

“sls o9 Jucorcect assumptions and incorrect analysis.
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V. THE REMEDY GRANTED BY THE TRIAL COURT IS
IMPROPER AND INAPPROPRIATE

1. Attempts to Enjoin Taxation.

When the Respondents originally commenced this action,
they obtained a temporary restraining order to restrain the
Appellants from setting the mill levy for the coming fiscal
year at their proposed level and to require the mill levy to
set at a lower rate. Because U.C.A. §59-11-10 prohibits courts
from enjoining taxes, the Respondents were denied a preliminar;
injunction. They amended their complaint, stating their new
theory about the impropriety of the Contingency Appropriations
Account, still seeking to interfere with the District's taxin
and budgeting procedures.

The trial court has granted two forms of injunctive
relief: a prohibitory injunction to prevent the Appellants
from using the Contingency Appropriations Account and a mande-
tory injunction to require that the Appellants make expendi-
tures from the undistributed reserve.

The object of these injunctions is still to interfere
with taxing by the Appellants. The Respondents' theory, Like
their use of fundamental terms, is somewhat roundabout and of
questionable effectiveness. Apparently the Respondents believ
that if there is no Contingency Appropriations Account thect
will be no reserve and no unexpended fund balances. Requitif?
the District to use its undistributed reserve instead of the
Contingency Appropriations Account (despite statutory limita~
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cions on the fund) is apparently designed to reduce unexpended
fund balances and to reduce mill levies. Respondents' attack
on the Contingency Appropriations Account, their theory of
exclusive reserve and their concern with unexpended fund bal-~
ances demonstrate one thing: they are trying to do indirectly
what the law prohibits them from doing directly. They still
want to enjoin taxing authority.

In point of fact, part of the injunctive relief is
meaningless. The budget can be designed without the Contin-
gency Appropriations Account. Since the budget adopted each
June is an estimate, and since the Contingency Appropriations
Account lists revenue the Board hopes for but cannot count on,
the budget can simply be drafted without appropriation of such
revenues. If those revenues later materjalize, the Board can
revise the budget, appropriate the newly arrived funds and
commit and expend them for needy accounts. The Contingency
Appropriations Account will be absent and will affect the mill
levy no more than it does now (which is not at all). Once it
is understood that the Contingency Appropriations Account is
Mmerely an accounting methodology to provide an orderly way to

«nticipate and appropriate uncertain revenues, the injunctive

"etief pecomes meaningless. The Board cannot rely on uncertain
revanaes to cover the heart of its programs; it must seek more
'#fiuite, more certain revenue from its levying mandates in

“1der 1o meet the needs of the District and to prevent a
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deficit. Courts should not involve themselves in meaningless
exercises such as enjoining the use of the Contingency Appro-
priations Account.

Injunctive relief...is not appropriate where
there would be little or no benefit to the
complainant. Penelke, Inc. v. John Price
Associates, Inc., 642 P.2d 1229, 1235 (Utah
1982)

The mandatory injunction to require expenditures fron
undistributed reserve is relief of a somewhat different nature
and will be discussed below.

VI. COURTS SHOULD NOT MANDATE ACCOUNTING OR
BUDGETING METHODS FOR THE DISTRICT

It is well settled in this state that courts should nt
issue mandates to compel administrators to perform in a speci-
fic manner first, absent a clear ministerial duty or second,
when discretion is involved. The instant decision violates
this principle on both counts. The trial court has ordered the
Appellants to make expenditures for contingencies from the
undistributed reserve, regardless of circumstances and without
regard to statutory limitations on that reserve. It has also

enjoined the use of an accounting technique in a budgeting

process which must cope with estimates and which must rest of
discretion. Neither is the proper subject of injunctive
relief.

Utah law was restated in Tuttle v. Board of Educatl’

of Salt Lake City, 294 P. 294 (Utah 1930). Plaintiff there

sought a writ of mandate to compel the Board to use certal?
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carles

ti P

7 .ategories in the school budget which had been used

svionsg years. The Supreme Court denied the relief, con-

cluding that the budget categories were substantially equiva-

lent to those used in prior years. The Supreme Court stated:

There is a further question involved.
Mandate does not lie unless the relator or
petitioner shows a clear legal right to the
performance of the act demanded and a plain
duty of the officer, board, or other tribunal
to perform it as demanded, and where the duty
to perform the act is doubtful, or where a
discretion {s imposed or involved in the
performance of it, mandate ordinarily will
not compel the performance of it in a parti-
cular way or manner. We have held that many
times. That in making and adopting a budget
some discretion and judgment is imposed on
and is required by the board may not well be
doubted. The statute does not prescribe the
kind of classification of titles and accounts
to be made by the board, or how full and
complete it is to be made, whether by only a
general classification or to what extent the
classification is required to descend to
particulars or details. The requirement of
the statute in such particular is that the
classification shall be equivalent to the
district's classification. But how or in
what manner the district's classification is
to be made, or how the classification is to
be made to appear, or to be ascertained or
determined, likewise is not prescribed. From
all this it is apparent that to compel the
board to make a particular kind of budget, or
one as specifically demanded by the plain-

t1ffs, or to direct what subjects or state-
ments ) enumerations or details are to be
statel in the budget and to compel or coerce
e i'gard To make such or any particular kind

7 Fuadgel | {s, to say the least, of very
w1 propriety. Tuttle, supra, 294 P. at

ot Tampitasie added.
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The Tuttle decision determined that accounts are ger
eral statements or summaries; petitioner in Tuttle had no righ-
to mandatory relief to compel the use of or supervise the
administrative details of the District's budget.

Here, the trial court has imposed a mandate or injunc-
tion to require spending from the District's undistributed
reserve. Such relief is not justified by the tests of the la.
Section 53-20-2 does not require'a school district to create 2;
undistributed reserve; the statute has "“authorized" the Dis-
trict to "adopt a budget containing an amount known as the
undistributed reserve.” If a school district exercises this
authority, the reserve must meet the statutory limitations
provided. But that reserve arises in a climate of discretion
the Appellants prepare the budget to meet the needs of the
population they serve. As Respondents admit, budgeting in-
volves discretion; budgeting rests on estimates which inher-
ently involve discretion and choices. (See U.C.A. §53-7-9)
It is not for courts to impose mandates on the Appellants abe:
what funds to spend:; it is equally improper for a court to
prohibit the Appellants from using a specific account item of ®
particular accounting method, especially when the techrique
follows generally accepted accounting principles approved ¥
the State Board of Education. The trial court erred in boll
its injunctive orders, and it erred in its assertion that ™"
was not an area of discretion. The injunctive relief must 12

dissolved.
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Vil SCHOOL BOARD DECISIONS SHOULD BE UPHELD
UNLESS THERE IS AN ABUSE OF DISCRETION
OR CLEAR ILLEGALITY

The Respondents have failed to show that there has been
any abuse of discretion on the part of the Appellants or any
one of them. The only suggestion of abuse came from Olson who
fcand the Appellants "ultra-conservative" in their approach to
the budget. (0Olson 40-41) Not only is "ultra-conservative"
difficult to define in the context of the budget process, it
nas nothing to do with abusing discretion or violating the law.
Injunctive relief is not Jjustified.

It is now well settled in this state that the courts
will not interfere with the actions taken by school boards
unless an action clearly abuses discretion or violates the law.
The tah Supreme Court set the standard of judicial review in

Beard v. Board of Education, 81 Utah 51, 16 P.2d 900, 903 (1932):

It is well established that, if the action of
the board of education is within the powers
conferred upon it by the Legislature, and
pertains to a matter in which the board is
vested with authority to act, the courts will
not review the action of such a board or
substitute its judgment for that discre-
tien.... "The courts will not interfere with
the exercise of discretion by school direc-
tors in matters confided by law to their

Judgment ~unless there is a clear abuse of
the ﬂTJ;retion, or a violation of law. So
urts are usually disinclined to inter-—
Te wWith regulatlons adopted by school
toaris’ snd they will not consider whether
v geilations are wise or expedient, but
“i. shiether they are a reasonable exercise
~F the power and discretion of the board.

the

Fere
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Acting reasonably within the powers co
ferred, it is the province of the boar
education to determine what things are
mental to the successful managemen*, good
order, and discipline of the schools and the
rules reguired tc produce these conditions.
The presumption is always in favor of the
reasonableness and propriety of a rule or
regulation duly made. The reasonableness of
regulations is a guestion of law for the
courts." (Citations omitted, emphasis
added)

This standard was reaffirmed in Petty v. Utah State 3pari ::

Regents, 595 P.23 1299, 1302 (Utah 1979), in which cer=a:n

—_——

assessments made by that Board had been guestioned:

Applicable to this review, it is appropriate
to reaffirm our commitment to these general
propositions: that an administrative agency
should be allowed a comparatively wide lati-
tude of discretion in performing its respon-
sitilities and that the courts should nc
intrude or interfere therewith unless the
ctiocn 1s so oppressive or unreasonatle that
it must be deemed capricious and arbitrary,
or the agency has in some way acted contrary
to law or in excess of its authority. Con-
sistent with that policy we are not persualed
to disagree with the view of the trial cour:
that assessment of the $105 student fee was
ithin the power of the Board of Regents.
(Citation omitted, emphasis added.)

In applying this standard to the School 3oard's taxinsg

aathority, the Utan Supreme Court ccacluded in 3card =f
Education of Sal+ Lake Cisy v. Burgon, 62 Urah 182, IIT T

1112, 1114 (1923):

The board cf eiu ced
exclusive contro siz
the purlic schroc erd
cointy governrern arme
giirai oy the - no
Dy local taxation ma




“
)

m

Ln

it is the duty of the county
Levy such per cent on the
of the city as will raise

T.e Bzard has adopted cautious budget practices; it
ccmmit to spend money until it is certain it is there.

W

9}

ave faalted the Board for being “"ultra-

m

", tat the Respondents cannot argue that being

aTuses discretion. Caution does not violate the law.

EDIT RATING OF THE DISTRICT IS
AT RISK BY THE INCORRECT
RMINATION OF THE TRIAL COURT

)
1
'

Zr the past several years the District has receivel

gs from the entities which rate credit-worthiness,

nz zgencies”"). These high ratings influence the

{

< marxet anid have permitted the District to enter the
TinEr Lorrowing markets at favorable rates. One

nt factor 1in such ratings is the soundness of the

o
.
[
v
b

strict: its favorable funds balances have not

~irel Zy the ccrmmercial world. Interest rates are
nil.ertel Tty prevailing conditions and any applicable
1T "It treyv are also influenced by the financial

= Tistrict. R, 230-31, 453)

P~ .  wrar the District's favorable fund position

e

expenditures, the rating
-27-=2mei w2 lower the District's top rating. It was

=r W&n.2h crevented any change in ratinag.

: soiteni that the kinds of rulings and relief the

wm
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Respondents seek, by trying to reduce the District's unexpende:
fund balances, will have an adverse impact on the credit wort-
iness of the District. (R. 230-31)

Each year the District borrows up to $7 million on tar
anticipation notes to finance its M.& O. budget. The notes ar:
redeemed as tax revenues are collected. (R. 453)

The Respondents' argument below did not address annual borrow-
ings for the M.& O. budget. Changes in the Distric¢t's budget
techniques, court findings of illegality and injunctive contrc!
of the budgeting process can only injure and confuse the
District's actual financial standing. The trial court's con-
clusion that the financial standing of the District is not at
risk is unsupported on the record; the only evidence presented
was that of the Appellants who recounted the status of the
District’'s rating and its fragile nature.

If the District is forced by injunction to dip into
reserves which it has previously left intact because it has
been able to use contingent revenues through the Contingent
Appropriations Account before using those reserves, then it cal
anticipate an adverse reaction from the rating agencies, a ir%
in its credit rating and a corresponding increase in the <o
of borrowing money. The District faces harm which it cannot
repair because of the relief granted by the trial court. The
balance of hardship between the few disgusted taxpayers ani 17

District clearly tilts away from a grant of injunctive reliel
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CONCLUSION

The District has made only the two mandated leeways and
has expended all the tax monies collected from those levies.
Both the taxing and budgeting actions taken by the Appellants
have been lawful and proper. Consequently, there is no basis
for a refund to the Respondents or for any other relief. The
Appellants respectfully request that this Court dissolve both
parts of the injunction that has been granted against them and
that it make such declarations as it may deem necessary to
permit the continued use of the Contingency Appropriations
Account, to declare that the undistributed reserve in U.C.A.
$53-20-2 is not the exclusive reserve which the District may
have in its budget, and to declare that the undistributed
reserve in U.C.A. §53-20-2 shall not be used at any time for
the negotiation, settlement or payment of contract salaries.
Nated: Salt Lake City, Utah

July 8, 1983

Respectfully submitted,

KIRTON, McCONKIE & BUSHNELL
Attorneys for the Appellants

BYZM[/AZXAQ

&
Dan” S{ Bushnell

p Hdtopon) Blormar

M. KarIyanjHinman
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DELIVERY CERTIFICATE

Delivered two copies of the foregoing Memorandum of
Defendants-Appellants in Support of Their Appeal to counsel for
the Respondents as follows on the 8th day of July, 1983:

James B. Lee
James M. Elegante

Parsons, Behle & Latimer

Salt Lake City, Utah

185 South State Street
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