Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1965

San Juan County and State Tax Commission of
Utah v Jes, Inc. : Appellants’ Petition for Rehearing
and Brief in Support Thereof

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Marr, Wilkins & Cannon; Paul B. Cannon; Attorneys for Respondent;

A. Pratt Kesler; F. Burton Howard; F. Bennion Redd; Attorneys for Appellants;

Recommended Citation

Petition for Rehearing, San Juan County v. Jen, Inc., No. 10146 (Utah Supreme Court, 1965).
https://digitalcommons.law.byu.edu/uofu_sc1/4603

This Petition for Rehearing is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah
Supreme Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4603&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4603&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4603&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4603&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/4603?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F4603&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT
OF THE STATE OF UTAH

P L E

SAN JUAN COUNTY and JUNT - 1965
STATE TAX COMMISSION |
OF UTA\H, TS Suareme Court, Utah

Plawntiffs and Appellants, No(.j{il(s)i%
— Vs, —
JEN, INC,, a Corporation,
Defendant and Respondent.

Appellants’ Petition for Rehearing
and Brief in Support Thereof

Appeal From the Judgment of Dismissal of the
District Court of San Juan County,
HonoaBLe F. W. Kerrer, Judge

PHIL L. HANSEN
Attorney General

F. BURTON HOWARD
Assistant Attorney General
State Capitol Building
Salt Lake City, Utah

F. BENNION REDD
San Juan County Attorney
Monticello, Utah
Attorneys for Appellants

PAUL B. CANNON
Continental Bank Building
S 1
e S.J. Qui]r}rge%akeflty’ -Uta'h for digifization provided by the Institute of Museum and
Y F RS pg R

Library Services , administered by the Utah State Library.

Machine-generated OCR, may contain errors.
M—— B



TABLE OF CONTENTS

Page
PETITION FOR REHEARIING..........c..oo oo eeececiccrcasnenmnnemsnsnnss 1
BRIEF IN SUPPORT OF PETITION FOR REHEARING.... 4
PRELIMINARY STATEMENT . 4
ARGUMENT ... 4
POINT 1.
A PRELIMINARY SALE TO A COUNTY DOES NOT
FORECLOSE A TAX LIEN 4
POINT II.
UTAH STATUTES CLEARLY ESTABLISH THE
RIGHT OF RECOURSE AGAINST PERSONAL PROP-
ERTY TO SATISFY REAL PROPERTY TAXES...... 5
POINT IIIL
THE EXTINGUISHMENT OF A LIEN ON REAL
PROPERTY DOES NOT SATISFY A DEBT FOR
TAXES NOR EXTINGUISH LIENS AGAINST PER-
SONAL PROPERTY UNLESS THE TAX OBLIGATION
IS PAID 7
POINT 1V.
THE DECISION HERETOFORE ISSUED BY THIS
COURT IS AMBIGUOUS 8
POINT V.
THE COURT MISCONSTRUED PLAINTIFF'S CLAIM
FOR RELIEF 10
CONCLUSION 12
Cases Cited
Crismon v. Reich, 2 Utah 111 11
Peterson v. Ogden City, 111 Utah 125,176 P. 2d 597 11
State Tax Commission v. Evans, 79 Utah 370, 6 P. 2d 161........__. 8

Union Central Life Ins. Co. v. Black, 67 Utah 268,
247 Pac. 486, 47 A.L.R. 372 8
e S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




TABLE OF CONTENTS—(Continued)

Page
Statutes
Laws of Utah, 1937, Chapter 101 6
Utah Code Annotated, 1953
Chapter 5, Title 59 5
Section 59-5-79 2,3,5,6,11
Section 59-5-80 2, 3, 6, 10, 11
Section 59-10-1 2, 36,89
Section 59-10-3 6
Section 59-10-41 5
Sections 59-10-56 through 65 . 5
Utah Rules of Civil Procedure
Rule 76(e) 1
Other Authorities Cited
Cooley, Taxation, 4th Ed., Sec. 1239 7

e S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



IN THE SUPREME COURT
OF THE STATE OF UTAH

SAN JUAN COUNTY and
STATE TAX COMMISSION

OF UTAH, q
"y , ase
e Plaintiff s and Appellants, No. 10146
JEN, INC., a Corporation,
Defendant and Respondent.

Petition for Rehearing
and Brief in Support Thereof

TO THE HONORABLE MEMBERS OF THE
SUPREME COURT OF UTAH:

Plaintiffs-Appellants respectfully move the Court,
pursuant to Rule 76(e) of the Utah Rules of Civil Pro-
cedure, to grant a rehearing in the above entitled cause
and upon a reconsideration and rehearing to modify its
prior decision herein.

The decision should be reconsidered and a rehear-
ing granted for the following reasons:
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1. The decision implies that a preliminary sale to
a county forecloses the lien for unpaid taxes.

2. The decision implies that there is no recourse
against personal property in the collection of real prop-
erty taxes. Such a decision fails to take into considera-
tion Sections 59-5-79 and 59-5-80, U.C.A. 1953, wherein
the Tax Commission is directly empowered to seize and
sell all real and personal property of a delinquent tax-
payer for the payment of the amount of the tax debt.

3. The decision implies that the preliminary tax sale
of charged property extinguishes the lien against per-
sonal property created by Sections 59-5-79, 59-5-80 and
59-10-1, TU.C.A. 1953.

4. The decision is ambiguous to the extent that it
does not explain which liens are satisfied upon the sale of
real property. The decision quotes from Section 59-10-1,
which provides:

““Hvery tax has the effect of a judgment against
the person, and every lien created by this title
has the force and effect of an execution duly lev-
ied against all personal property of the delingnent.
The judgment is not satisfied nor the lien removed

until the taxes are paid or the property sold for
the payment theref.”” (emphasis supplied)

The Court proceeds to say that the recourse is ‘‘to the

property’’ but fails to define whether it is to real prop-
erty or personal property.

5. The Court misconstrued plaintiffs’ claim for re-
lief. The only question before the lower court was
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whether or not tax could be collected by maintaining an
action for a personal judgment against a taxpayer.
There has never heen any question but that a taxpayer’s
personal property could be used to satisfy the payment
of a real property tax obligation. This issue was not
betore the Court, and to the extent that the Court has
determined that personal property cannot be used to
satisfy real property taxes, it is in error because it failed
to take into consideration Sections 59-10-1, 59-5-79 and
79-5-80, U.C.A. 1953.

Respectfully submitted,

PHIL L. HANSEN
Attorney General

F. BURTON HOWARD
Assistant Attorney General

Attorneys for Appellants
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Brief in Support of
Petition for Rehearing

PRELIMINARY STATEMENT

This action was originally commenced in the District
Court of San Juan County by the State Tax Commission,
in eonjunction with that county, to obtain an in personam
judgment against Jen, Inc. A motion to dismiss was filed
by defendants, based upon the ground that plaintiffs’
complaint failed to state a claim upon which relief could
be granted. The District Court, on page 6 of its memo-
randum-decision, stated:

“‘One may readily draw the inference that our leg-
islators have intended that all taxes should be
paid. Such inference does not compel the conclu-
sion that an action may be maintained to procure
a personal judgment against a defaulting tax-
payer.”’

Thus, the issue presented to the Court is not whether
the Tax Commission has recourse to the personal prop-
erty of the defendant, but rather whether it can obtain a
personal judgment against the defendant. Other col-
lateral issues are involved, of course, but these should be
considered in light of the motivation of the action as is
set forth herein.

ARGUMENT

POINT I

A PRELIMINARY SALE TO A COUNTY
DOES NOT FORECLOSE A TAX LIEN.

4
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Section 79-10-41, U.(".A. 1953, provides in part:

““When property assessed for taxes is sold to
the county, at the preliminary sale, . . . the same
shall not be deemed sold at preliminary sale for
taxes subsequently assessed as aforesaid, but the
sale under any such assessment is postponed until
the time for redemption under the previous sale
shall have expired . . .”’

To hold that a preliminary sale to a county fore-
closes liens which have accrued against the real and per-
sonal property of the taxpayer by virtue of statute is to
nullify the right of redemption provided in the cited sec-
tion and Sections 59-10-56 through 65, U.C.A. 1953. Such
a holding will interfere with established redemption pro-
cedures and should not be made unless necessary to dis-
pose of the appeal. It is only the final sale which extin-
guishes the lien for taxes. The decision fails to differen-
tinte between these procedures.

POINT II

UTAH STATUTES CLEARLY ESTABLISH
THE RIGHT OF RECOURSE AGAINST PER-
SONAL PROPERTY TO SATISFY REAL
PROPERTY TAXES.

Since 1937 the Tax Commission has had the right to
seize and sell personal property to satisfy real property
taxes. This right is established in Sections 59-5-79 and
80, U.C.A. 1953, and has been exercised many times.
Chapter 5 of Title 59 is a chapter on the assessment of
property. Included therein are real and personal prop-
erty taxes, as well as assessments for net proceeds and
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mine occupation taxes. Sections 59-5-79 and 80 were
enacted by Laws of Utah, 1937, Chapter 101, which chap-
ter dealt with the imposition of net proceeds and mine
occupation taxes.

Section 59-5-79 provides in part:

“If the tax imposed by this chapter . .. is not
paid when the same becomes due, the tax commis-
sion may issue a warrant . .. directed to the sher-
iff of any county of the state commanding him to
levy upon and sell the real and personal property
of the taxpayer found within this county for the
payment of the amount thereof. . . .’’

Section 59-5-80 provides in part:

“Tmmediately upon receipt of said warrant in
duplicate the sheriff shall file the duplicate with
the clerk of the distriet court in his county, and
thereupon the clerk shall enter in the judgment
docket, in the column for judgment debtors, the
name of the delinquent taxpayer mentioned in the
warrant, . . . and thereupon the amount of such
warrant so docketed shall have the force and effect
of an execution against all personal property of
the delinquent taxpayer, and shall also become a
lien upon the real property of the taxpayer against
whom it is issued in the same manner as a judg-
ment duly rendered by any district court and dock-
eted in the office of the clerk thereof ...”

Section 59-10-3, U.C.A. 1953, establishes the fact
that every tax upon real property is a lien against the
property assessed, but Section 59-10-1 provides, ‘‘every
lien created by this title has the force and effect of an
execution duly levied against all personal property of
the delinquent.”’
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T'o have the force and cffect of an execution, it would
appear that the Tax Commission or any other interested
party would have the right to levy upon and sell all of
the tangible personal property of a delinquent taxpayer,
regardless of whether or not the lien upon real property
is satisfied by the sale thereof. This right to execution
upon personal property would exist until such time as the
tax was paid.

POINT III

THE EXTINGUISHMENT OF A LIEN ON
REAL PROPERTY DOES NOT SATISFY THE
DEBT FOR TAXES NOR EXTINGUISH
LIENS AGAINST PERSONAL PROPERTY
UNLESS THE TAX OBLIGATION IS PAID
THEREBY.

Unless there is a statute to the contrary, the lien
against real property is extinguished upon the perfec-
tion of title under a tax sale. This does not say that the
lien against real property is perfected after a preliminary
tax sale. However, the general rule of law in this coun-
try, as established in Cooley, Tazation, 4th Ed., Sec. 1239,
is as follows:

“[A] sale of land for taxes, where it is insuf-
ficient to pay all back taxes, does not discharge the
lien: and a void sale for taxes does not discharge
the lien. . .”’

The Court, in its decision herein, has implied that
a sale of real property for taxes which brings no money
satisfies the tax debt. This is contrary to the law as set

[
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forth above. It is also in disagreement with the case of
State Tax Commission v. Evans, 79 Utah 370, 6 P, 2d
161, where this Court said at pp. 380-381:

“‘Property assessed for taxation is not relieved
of the lien until the tax is paid or the property
sold. . . . Union Central Life Ins. Co. v. Black, 67
Utah 268, 247 P. 486, 47 A.L.R. 372. Such deci-
sions as have been called to our attention an-
nounce the rule dictated by common sense and
experience, that whenever and for whatever rea-
son a payment has been made on account of any
tax, the amount paid must be credited on the total
amount due, and the lien for the balance of the tax
continues in full force on the taxed property. (Cit-
ing cases)

““Payment alone discharges the obligation for
taxes, and, until payment, the state may proceed
by all proper means to collect the tax.”’

The perfection of title through valid tax sale pro-
ceedings may satisfy a tax lien on the particular property
sold, but does not satisfy the general lien or debt for
taxes which may exist against other property.

POINT IV

THE DECISION HERETOFORE ISSUED BY
THIS COURT IS AMBIGUOUS.

Section 59-10-1, U.C.A. 1953, provides:

“Hvery tax has the effect of a judgment
against the person, and every lien created by this
title has the force and effect of an execution duly
levied against all personal property of the delin-
quent. The judgment is not satisfied nor the lien
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removed until the taxes are paid or the property
gold for the payment thereof.”’

This statute makes reference to different kinds of
property. It makes reference to personal property, upon
which it creates a lien. And by its reference to ‘‘prop-
erty sold’’ it seems to relate to real property. The fact
that it is ambiguous is clearly demonstrated by the
Court's reliance on a preliminary tax sale of real prop-
erty as grounds for holding the judgment for taxes sat-
isfied under that section, which, on its face, merely relates
to personal property. The decision does not clarify the
right of taxing authorities to subject personal property
to claims for taxation.

The decision is also ambiguous in that it fails to
distinguish- between ‘‘preliminary tax sale’” and the
“final May sale’’ of property which occurs four years
thereafter. In reality, property is not sold for the pay-
ment of taxes until the May sale four years after the time
a tax delinquency occurred. Any purported sale prior to
that time is not based upon advertisement, passage of
title or consideration.

At best, even a final tax sale of property merely ex-
tinguishes the lien for taxes as against that particular
property. If such sale results in little or no considera-
tion, it cannot be said to extinguish the lien for the same
tax which exists co-extensively against all of the personal
property of the taxpayer. This lien, under the plain
meaning of Section 59-10-1, U.C.A. 1953, is not extin-
cuished until the personal property is also sold or the
tax paid.
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POINT V

THE COURT MISCONSTRUED PLAINTIFFS’
CLAIM FOR RELIEF.

As we have indicated in the Preliminary Statement,
the Tax Commission desired to obtain an in personam
judgment against the defendant-respondent herein, not
to create a new liability which did not exist already un-
der statute, but rather as a means whereby the obliga-
tion for taxes could be readily enforced in a foreign
state. At the time of the commencement of this action
Jen, Inc., had little or no property in Utah, but consider-
able holdings and business operations in other states.
The purpose for bringing the lawsuit was to obtain an
in personam judgment which could be docketed in other
states and used to garnisheee bank accounts or other per-
sonal property holdings of defendant.

While the Tax Commission could have attempted
to reach the same assets by requesting full faith and
credit for a tax warrant docketed under the provisions
of Section 59-5-80, U.C.A. 1953, it was thought not ad-
visable to attempt to reduce its claim to judgment to
avoid a foreign court’s interpretation of summary tax
warrant procedures.

The claim for relief which the plaintiffs filed in the
Court below was based upon this proposition and this
proposition only. It became necessary to argue the per-
sonal liability question as stated by Judge Keller only
as an adjunct to obtaining a personal judgment against
a defaulting taxpayer.
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We agree with the decision herein when it finds that
no personal judgment is authorized as a general rule.
However, the appellants submit, in concurrence with Mr.
Justice Wade in Peterson v. Ogden City, 111 Utah 125,
140, that the case of Crismon v. Reich, 2 Utah 111, cited in
the decision ‘‘does not prevent a suit to collect a tax
where it is shown that the statutory means of collection
... 1s not ample.”’

The entire thrust of appellants’ brief and oral argu-
ment herein has been to contend that statutory proced-
ures to enforee a well-defined tax liability are inadequate
herc because the respondent, Jen, Inc., has no property of
any kind in this state.

[n order to collect this particular tax liability, it
must be reduced to judgment. If this cannot be sanc-
tioned, well and good. However, appellants respectfully
request the Court to modify its decision so as to avoid de-
priving tax collectors of remedies which are long estab-
lished and clearly delineated and which will be extremely
useful in other tax collection matters long after this case
is forgotten.

To allow the decision to remain unmodified is to sum-
marily strike Sections 59-5-79 and 59-5-80, U.C.A. 1953,
without providing an opportunity for the Tax Commis-
sion and the various counties to present to this Court rea-

sons or authorities why these statutes should be pre-
served.
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CONCLUSION

Ag the decision herein affords no guideposts for ap-
pellants for their conduct and as it raises considerable
doubt as to the propriety of long-established procedures
used in all counties of this state, appellants respectfully
petition the Court for a rehearing of this matter and for
reconsideration and modification of the decision here-
tofore rendered.

Respectfully submitted,

PHIL L. HANSEN
Attorney General

F. BURTON HOWARD
Assistant Attorney General
Attorneys for Appellants
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