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IN THE SUPREME COURT OF THE STATE OF UTAH

)
GO REAL ESTATE COMPANY, )
INC., A Utah corporation, )
)
Plaintiff/Respondent, )
)
vs )
)

R. NIEL SMYTH, as Trustee for ) Case Number 19057
SJM TRUST, )
)
Defendant/Appellant. )
)

RESPONDENT'S BRIEF ON APPEAL
E R R A A R A I . I

Appeal from a Summary Judgment, Findings,
Conclusions of Law, and Judgment, of the
Fifth Judicial District Court of Iron
County, State of Utah.

The Honorable J. Harlan Burns
District Judge presiding

ok % oK % ok ok ok ok ok ok ok ok ok ok ok % ok ok ok ok ok ok ok ok
WILLARD R. BISHOP, P.C.
Attorney for Plaintiff/Respondent
36 N. 300 W.
P.0. Box 279
Cedar City, Utah 84720
Telephone: 801-586-9483

James L. Shumate
Attorney [or Defendant/Appellant

110 Nerth Main Street E:
0. Box 623

Cedar City, Utah 84720
JUL 2 Fi9ds

Clerk, Sunrams Court, Utah



itk SUPREME COURT OF THE STATE OF UTAH

COMPALTY,

P corpoeration,

SHTTH, as Trustee for Case Humber 12057

crdant “Appellanc.

[N N N N N NI N N

KESPONDENT 'S BRIEF ON APPEAL

Appeat trom o Summary Judgment, Findings,
Conclusions of Law, and Judyment, of the
Filth Judicial District Couve of lron
Countv, State of Utah.

The tlonorable J. Harlan Burns
District Judge presiding

WILLARD R. BISHOP, P.C.

Attorney for Plaintciff/Respondent
Jo n. 300 W

1.0, Box 279

Cedar Ciiv, trah 84720

Telenhone 501-586-9483

voDerendann Appe Liant



ISSUE OF MATERIAL FACT AS TO
BILITY REMAINED FOR TRIAL, AND
D TO SUIMARY JUDGMENT ACAINST

© MATERIAL FACT REMATINED
L 8

I AGREEMENT CLAIMED BY O. DOUGLAS
REACHED, 1T WOULD BE UNENFORCEABLE
THE FACT THAT DEFENDANT SMYTH DID HOT
©OAND DID NOT PAY, ANY NEW COUSIDERATION
ALLRGED MODTFICATION. e |
SOTHE AGREEMENT AS ALLEGED BY O. DOUGLAS
” HAD BESL REACHED, IT WOULD BE UNENFORCEABLE
BTN T VTOLATION OF UTAH'S STATUTES OF FRAUD 12

YO UDGHMESTY TN THE LOWER COURT
STEREST TO BE CHARGED O
EDOINTEREST o0 o N A
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SUPREME COURT OF THE STATE OF UTAH

b eoMbArT o ING
Yoo,

i Respondent,

S1OTIYTH, as Trustcee
UOURUST,

Case do. 19057

Jofendant "Appellant.

ERIEF OF PLALNTIFF/RESPONDENT

SATURE OF THE CASE
anoactlon on a promissory note.

DISPOSITION IN THE LOWER COURT

L ol courte pranted Plaintiff gsummary judgment as

dorbiLeo s principal and interest due on the promissory
Atrer oo otrial on the issue of attorney fees, the

cuve judpment to Plaintiff for reasonable attorney

RELIEF SOUGHT ON APPEAL

“iif sceeks alfirmance of the judgment of the trial
SO osts Lt be awarded its costs on appeal.
o coquests that it be awarded attorney fees in

“he appeai and asks that the case be remanded



Onoor o ad oar 27 dlareh 1981, Appellane oy

hohis arrornmey in fact, Jan €. Memmort, execule.

firouy

delivered to Respondent GO REAL ESTATE COMPANY, InC., i
vaitue recelved, a promissory note. The promissory note

pavable in one Inscallment of $11,800.00, wich inceres: fr

April 1281 au the rate of 12% per annum until 1 June |

Jen the entive note was due. Thereafter, interest acer:
o ovate of LaTs per annum upon both principal and imoen

Choonote contained d provision for an o awavd of attornes fe

e Piain Alctaongh the heading on the note reol-ot
Towds suouved a Jeed of rrust, no such s eR LN
(R-, parapraphs 4-70 and R-9) 0 No condicions prec: wors
woere Placed upon pavment of rhe aoete. Defendane O
Caised te par o che note when T came due on Lodunce Uf ;
sLoany time cheveatrer. (RI, pavagraph 9)
ooy setoendant SMVTH Daited no pay the promisso o

[RERRARY " 1981, 1awniiff wrote to the trinarar ot

Irus Doup Las Mewrmor o In it letter ro
. Ta- AU Latns 0 ougho pavmens o of e aote

S0 apposencly had never bhefore seen thoe note enedt



Sotcrelant SMYTHL and Plaintiff enclosed a copy for Mr.
review.  Plalntiff specifically informed Mr.

©o ol it intention to sue unless a satisfactory response

“onto was obrained. (R-8, paragraph 2, with attached

Cotr ddated 3/}8/’81.)
Soor about 8 September 1981, Mr. Memmott replied with

terier to Plainciff. He cffecrively acknowledged the

Piesory note, stated that he had not previously been

oo ot its pavment terms, and offered to make monthly

conts o of 31,000.00 per month. Mr. Memmott's letter also

o dlaineifr ovo locate buvers for some water rights owned

‘in.. 1®-5, paragraph 3, with attached letter dated 9/8/81).

[: is sisnificant that neither Defendant SMYTH, Mr. Jan
Commes oo nor . 0. Douglas Memmott ever paid anything at
L the promissory note, despite Mr. 0. Douglas Memmott's

crote begin doing so.

S on about 10 November 1981, Plaintiff wrote to Mr. O.

mmott concerning listing of certain land, equipment

(s that Mr. Memmott desired to sell through

©L.Ur', brokerape. The letter recited a previous indication
~i,at "anv sale we might make on equipment could

fainet the note which is owed to Go Real Estate,

Vs o refercnce was made to using proceeds

S0 or water rights as credits against the



DUrOmlssor s nol

Voot l Lo L P e ol L U ey et
untilo10 was cithier cenmplietoly pato e eh S
until it owan Coleared ot by mendlor penevass bor
cales. (Koo, parayraph 3, with o tached Tenoor dace i

The vecord s absolutely void of any cevidence t)
U Douglas Vlewmott ever agreed in writing that cquipren-
~ale proceeds could be used to apply to SMYTUH's nrote,

e, O, Dourlas Memmott. agreed to answer for tle Jdebr f

SMYTH, as requirved by UCA 25-5-4 (1953, as amerded): chae

any apreerent was ever reached that nmmott would pav §1
por imonth on the note, or that he ever did so, cthat Plaire
1

cver agreed (o look exclusively to proceeds from some

teved land sale or any other sale as sole source Loy

ol tie note; ov that Plainciff cver walved oo

teoproceed soainse Defendant SHYTH on the promiss. s oo

Detfendant las a-serted chat no demeaad Voo paviens

Gl att Pladntiff's 1ot ter ol 10 Sovember U950
trevefove olad Choat Plains P00 and Dedtondany apreed
stlence, tha o VoL Ui promienor s note Lo

Sade crncinsont apen e vesale of the propert.oan ibnd

leoter of 10 U ranhe s 19T (R-d, paragrapn O

SeoAact e was o ommenced by othee Tiling of

- i) tn b LNovember LUoS o un




Detosdan MV acceepted service of process. (R-11/2).

N

sher 1U8l, Defendant’s answer was filed. (R-3). On

vocber et Pladneiff filed its Motion for Summary
tR-‘) 0 whiclh was supported by the Affidavic of W.

o sardner (R-2) and by the Affidavit of Willard R.
cictop, WR-5)

O 6 Deccember 1983, Defendant caused the Affidavic of

i ldas Menmott, dated 29 November 1982, to be filed. (R-
[\l srill later, on or about 13 December 1982, Defendant
sied the Affidavie of James L. Shumate. (R-6 1/2).

'm 13 December 1982, Plaintiff filed its Motion to
Strike Affidavic of 0. Douglas Memmott, asserting that the
Aflidavic of 0. Douglas Memmott did not comply with the
veocirements of URCP 56, in that, among other things, it
iled to show that it was made upon the personal knowledge
! Nouplas Memmoct, that the information contained therein
conclusery in nature, consisted of inadmissible hearsay,
.. orring more than an attempt to vary the terms of a

‘L1 anrcement by parole, that it was in violation of the
cioocable soavute of frauds, and that 0. Douglas Memmott
permitted to testify concerning the matters sec

oo Sitidavie. (R-7).

4 et fors to remedv the defects contalned in the
dated 29 November 1982, on

Doty as Memmott,

B S RS

Defendant caused the Affidavic of 0.
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Dourlas Memnot O
ro be Pileds v

b

covrtain corvespondence
Prosident ot Plaiptatt
1

andispuoed.

Paragraph ©+ of the

Yetion for

Opposicion Lo

tO sl oul any tadcls. oan

Doug las Memmocot thao by

Plaincift co make demand

afrer 10 Noventoer 1931
that, bvosilence, an oapr
and D0 Dougias Moemmecn
invent apon che
i choo Llewtoy ot 0N ove
Slaivti it s Motion
ol for teariag and A
T LTer Was submitted

stazus of the fiie, without oral arpument. Thercafter
Ot 0T dboat J January 1983, the trial court carered a
entry ., awarding sarenre badyment toe Plainciffoand apedlo
Defendant  ro-crving only rhe Lsoue of attornes fees
i cEet in i eoenero s the corn ool
Talnoitt’ e L oo b A oot L e
Wl Cllt e A CoLdt e hiearinge A el | !

Collon oo Snnno g T

f

HPRS 0 1

Lidavit Seranar o

ctween inoane Taltin O

Fho exivtence L T he

Corres o
Attidaviec of 0. Douglas Memuor

Summary Judpment cssentially [

4 stated only the conclusion

reason of rhe alleged failure

Yor pavment of the Promis-or:
Lt was the posicion of Mr. Mems

cement was reached between tlain

hat pavment of the prowmloaor
resale ob the properry s oL

mher 1981 (R-8)

for summary Joudpment came :

spesition on 4 January 14830 (R

to the court for raiing npen

1l

S MR
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ciavified that it had ordered that the Affidavic
o las Memmott be stricken, but that it had permitted
e oaltedavit of 0. Douglas Memmott in Opposition to Motion
tor sunmary Judgment to stand, that he had considered that
ottidavit, but that it did not change the decision. (R-30,
paco 0, lines 19-25, and page 3, line 1.).
“he remaining issue pertaining to reasonable attorney

Fees was set for trial on 18 January 1983 . At that time,

the tssue was tried and resolved in Plaintiff's favor. (R-

on 7 February 1983, Defendant filed his Motion for Re-
tearing. (R-13). He also filed his Objection to Proposed
sutcnary Judgment. (R-13 1/2) . Plaintiff filed its Memorandum
~f Toints and Authoritics in Opposition to Motion for Re-
fearing, on 14 February 1983, (R-14). Plainciff also filed
s - lecion for Execution of Summary Judgment, Findings of
o oand Conclusions of Law, and Judgment. (R-15).
Un 15 February 1983, the various matters pending before
c trial courc were argued. The court reviewed the Summary
i, Yindings, Conclusions of Law, and Judgment, and
checated e same (R-16). The trial court determined that
Stidecic or O Douglas Memmott did not comport to the
Sosn o of URCE S6(e). (R-16). The court ordered the
. T booelas Memmott stricken, but permitted the

Douylas Memmott in Opposition to Motion for
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1

v onoce which s the subject of r!

ot lon vas exccuted and deliveved to Plalntiff on or abho o

27 Maver 198t for value received by Defendant. (k-1

Lo R=Y) 0. Douyias Memmott had never scoer che

cenory nete antil W Pallin Gavdner, Plaintiff's rreic
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tooled imoa copyoon 18 Aupust L9881 (R-8, paragrarh
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aote, andicared chat he was net aware of it pavioen: s

Coatocasn flow D thie et wan suflfeving, ard oftored o

Py o1, 00000 por menthoon e promisacry e, 00-3,

3oowioh it ached Jetror AL T U DS NS TR U SR
Uy o T - o . . ..
DR S TG Vi e Ceeds bren ooy e Iiae | R NN

N ! Loy e b . [ [ERRRNER R o bt I

3 ¢ : ) , ) .

o oo , \ ; o Tt

R S S

0T i e b couarn b et v b i



Lo u oy agreement between Plaintciff and 0. Douglas
anvene else, concerning the possibility cthat

-t real property would be the sole source for payment
“he promissory note, that pavment of cthe promissory note
coutivgent in any way upon the sale of any real property

void ol anvthing that would lend support to the

ioion of 0. Douglas Memmott that such an agreement had

reached by silence.

As o omatter of fact, the Affidaviec of 0. Douglas Memmotct
irlen ro Motion for Summary Judgment misstates cthe

“eris U thie letter of W. Dallin Gardner, dated 10 November

swemmott then goes on to take the peosition that

cectwent had been reached because ''mone of the later

Clens or o contacts after November 10, 1981, had made

'

dotor pavment of the promissory note.' It is this

Soeowiiieh 1s relied upon by Defendant to establish an

wort. despite che fact that when payment was not forthcoming,
il was filed by Plaintiff,
VRV So(e), states in part:

"supporting and opposing affidavics shall
S omade on personal knowledge, shall set
such tuacts as would be admissable
cvidence, and shall show affirmacively

the affiant is competent to testify
0 matiers stated therein.”

Gocppesition to a motion for summary

G



judgment, to be effective, rer net fort! such Sacrs

Jible i evidened. Iiv occane where an aftidavig

inedmic~ihlc parole ovidence usced tor cthe pury ose o

varsing the terms of 0 writcen agrecment, osuch oo affg

W dinefrective.  Raintord vs Rytting, 450 Pold Jjov rr,
196%) . An affidavit docs nof comport with the roguiremen
of URCP 56(e) wherce it reveals no covidentiary facts, & oo
mevery Yotlects the affiant’'s unsubstantiated cpirions o

conclusions in regard to the transactions.

vs Rocky Mountain Creation Corporation,

1963). An arffidavit which 1s conclusory in nature i-

che

insutficient to meet its proponent's burden of showin,

B

rresence of a material issue of fact requiring rrial

Albreche Uranium Services

L Inc.. 506 D.2d 1025 (Ut

1979y,

The atfidavit of 0. Douglas emmott in Opposition to

Motion for Summary Judyment doces nor state any facts whic

could give ri-ce to even an inference that an apgrecment hal

o

been veached that a promissory note would not bte pavar.v

real proneroy seld by Plaingits N
SuCh oan a, reoenenI o were Do have beon nade. Its o evlatonov e
non o cefore the courry o roar o 0! choe marner o
Doy by Jlermmes Tavw oo, ar s erp ST .
cifoe i N Va T it inen bl .




ment o the promissory note after 10 Hovember

potil othe Tiling of the complaint in this accion,

i.otoovesent that the promissory note would not be paid
pioour b the proceeds of sale of real property, was
cocueds Do ds sipgnificant that he failed to list the date,
time, and place that any such agreement was made, who was
Dresent, what was sald, and who said it. He only states
a7 1t 15 his position that an agreement was reached.
By veason of the fact that there was no issue of fact,
Poertainiy ne yenuine issue of material fact remaining

ivrotrial, the trial court properly rendered summary judgment

‘ o Liabilicy 1n favor of Plaintiff and against Defendant

2. Lven if the agreement claimed by O. Douglas Memmott

teen reached, it would be unenforceable by reason of

tacr that Defendanc SMYTH did not agree to pay and did

._«anyv new consideration for the alleged modificaction.

A sereenent altering o written contract, to be binding,

oo baced upon consideration. Harvard vs Anderson, 524
BE o (Wvoming, 1974) 0 The general rule is, of course,

Sricat i can he nothing but a new contract, and

o upnerted by oa consideration like every other contracet.
¢ wherve a ocontract has been executed, it cannot

Sl cumeept bvoan anrecment supported by new con-

VoL an tur d, 939-940, Contracts, §469, Consideration.



wnere Defondant

ess than ov later chay the reguire encs ol the proas .

no~e. cannos snd Joen tor conotitule new Cconsioeralion

court vecent iy held that saboeruent agrovments bere -

parcies ro 4 contract which amount to a charge, modifica

oy ensi

s, or oaddizion oo the contract, wre governed by o

sance rules as to prool and enforceabilicy as the origiral

concract. PLC l.andscape Construction vs Picadilly

502 ©.2d 562 (Utah, 1972). The basic requirement of a

contract, of course, is consideration. The offer, if any.

of 0. Douglas Memmort, to have Defendant pay the naote on
hl

terms less than contained in the note, is not consiceratic

The legal obligation to pay the amount in full had alread

3. Even if the agreement as alleged bv O Douglas

cn reached, ic would be unenforceable s Lot

clorn of Urah's Statutes o

Fraud.

LDoic Is o cbe comcenticr of N Douglas lemmes o thol

Plaincitft wa oftered 1o interest

Oviendant, frorm w

icihy the note ¢ be paild, che o e
uld not be enforceshle under the terms of UCA n-5-1

(L1293, 45 ancrdeds, which Tequlre ooany estate or oL ooT

Yol o voporCr, oLher than Jeasces Lor a Lerm not coceedans
TUdy, to e created in Loiny, subsceribed boonte par




RN The allepged agreement would also be in violation
o l5-5-4 (1953, as amended), since there is no allegation

tnac 1o caoww was less than 1 year, and since it was purportedly
avreene s authorizing or employing an agent or broker to

woio veal estace for compensation. See specifically, UCA

~5- 4 1) and (5) (1953, as amended). The essence of

M ledanc ' s conclusions is that Plaintiff, a real estate

seoirer, entered into a verbal agreement to sell real property,

ail 10 verurn, was to be compensated by payment of the

. insory note which Defendant was already liable to pay.

oan arvangement is clearly unenforceable under the

Sstatates cived.
POINT II
THE "SUMDMARY JUDGMENT' IN THE LOWER COURT
PROPERLY ALLOWS INTEREST TO BE CHARGED
05 PREVIOUSLY ACCRUED INTEREST.
The promissory note which is che subject of this
wiion provides for interest prior to 1 June 1981 at the
coce of 1275 per annum, and provides for interest thereafter
¢res- and principal at the rate of 14% per annum until
I A U'CA 15-1-4 (1953, as amended), states:

"19-1-4. Interest on Judgment. Any
“odments readered on a lawful contract
all ocontorn thereto and shall beav

‘o interecst agreed upon by the parties,

: .hall be specified in the judgment;

judpments shall bear interest at

'

NN
o
e

. ,
Loorate of 1275 per annum.

13



The specitic lanynape of the promissorv note

relating to interest after its due Jdate ix as follows

"Anv installment of interest or principal
not paid when due shall bear intercest
thereatter at the rate of FOURTEEN

(147%) per annum uvntil paid.”

Ihe partics apreced that intevest and principal

,

if not paid when duc, weuld beav interest at the rare
of 14 per annum.  The trial court simply reguired cie
sumnary judgment to conform te the provisions of Uoa
15-1-4 (1953, as amended)

Defendant 's contention that UCA 15-1-4 (1953, as

amcnded), does not permit tle inclusion of prejudgment

incerest in o ‘udgment, upon which judgment interest will

e

vun ot the reguired rate, 1s not supported by cither the

stature or case law in the State of Utah. Sce McFarlanc

construed the predecessor of UCA 15-1-4, and stace
did noct prevent inclusion of interest due as part o
principal of a judgment to bhe rendered.

CONCLUSTONS

The issuv of "consideration' lLius never been ca

d
£

ised

respect to Devendant's oblipoarion ander the i

ot only ods Lo oan allesed wubseqient moditicar or
whiclh L1 has heen showr Uhar ne noew consideracion v

apreca Lo v paid B Detfondoan Nenolsocie of

v owingers, 201 P.2d 494 (Utah, 1949), in which the court



Sectalle ne opeunuine ivsue of material fact remained for

gt oand Plaintiff was entitled to judgment against Defendant

viowatter of law. There was never any agreement concerning
v allesed modificacion of the promissory note. Even if
lere had been such an agreement, it was not supported by
cw oonsideration, and is unenforceable by reason of the

cTan ootatntes of Frauds. The trial court properly included
prejudpment interest as parc of the principal amount of the
“adoment, and properly awarded interest on the judgment at
the contract rate of 14% per annum.

This court should affirm the decision of the trial
and should award Plaintiff its costs and attorney
fees on appeal, and should remand the case for determination
o1 o reasonable attorney fee to be awarded Plaintiff in

cmcetion with this appeal pursuant to the written agreement

in e promissory note of Defendant to pay reasonable attorney
oo, and pursuant to UCA 78-27-56 (1953, as amended).

DaTED. 2 July 1983

Respectfully submitted,

.M/\{)

WILLARD R./BISHOP, P

e

WILLARD R. BISHOP

15



SERVED o0 () copies ol the within ard forepnin,
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copies upon Mr. James L. Shumate, Altorney at Law, at 11}
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Julv 1983.
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