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I TUZ 3UPPENT COURT OF THE S3TATE OF UTAH
LARNARD, )
)
1ff=hppellant, )
)
) Sunrazme Court
) No. 19080
)
)
)
. )
REPLY BRIEF Of APPELLANT
* * * * *
STATENENT OF FACTS
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ARGUMTNT

POINT I. THE TRIAL COURT ERRED IN ITS INTRERPPETATIY -
: APPLICATICN OF RULES OF LAW AND =QUITY.

=
s
T
+
)

Respondents' first voint is based on the prem

r

Appellant must show the trial court abused its discretion

a reversal would ce justified. Appellant accests this ~reoi:

and will show 1n Point II that the trial court's “dlzcrotion

abusad. Rasponcents further asserf that since the toisxl

findings were suscorted by the racora, no 2b
heer. shown, and & reversal is therefore unwarranted.

Appellant's claim for reversal is 20t hased on 20

of discretion with regard to fact findirg. nst

zsserts that the trial court abused 1ts discretion in

interpreating and applying legal and cquitable nring

facts ne found. In other woris, Appellant tax~s no

i

the trial court's factual Zeterminations but relisc on ¢
failure of the trial court £o arrive at & just and cgucies
judyment based on those facts. Carthertore, R scnarne sl
-5 “road, as statad T oof Arpellant's Bra 7, PESEL
~ourt is not oound by thoe trial court's intor rehation EN

law.

—
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Sl owiny Dropositilons: thet the partiles had an oral agreement

’

ot partles specified three of the parcel's houndaries

fblzinerff's land, the Allen land and the Church land's north
nadary);oand that the parties failed to snecifically fix the

cauvorn boundary of tne parcel to be sold. The trial court went

ooto say "o . .the Court cannot tell what the moundaries of the

lanc was agreed to be and the Court cannot defire the houndaries

rnereof . .. (R. 37). This is oronerly classified as a

conciasion of law, and 1t is precisely this failure of tae Court

LD oeMertlse its powers and do 2gqulty whicn constitutes reversable

rYr.,
Point I of Resgondent's brief is well taken hbu:
inanplicable in this case because Appellant is nct zlaining an

“Iror on tne trial court's part with regard to its factual
terminations. Had a factual error bheen the hasls of thls
al, Appellant would have made the entire record helow part of

record on appeal, rataer than an»nealing from the Findings of

©, “Tonclusions of Law and Judgment, as 1t did.

NDER APPLICABLE RULRS OF LAM AID LEQUITY, THE
WAS SUFFICISNTLY DESCRIRBED 30 25
THE CONTEACT TUFORCTADLE.




"o L Jthe terus o ATC0 G At st e re

SO the partil=s <row what is r2uuce of o ot
enough that the courts cap delineats the 1atonr o0 o0
contracting partiss. "

Where Aznellant

the above standard but in defininy hew certain "reasorna

certain" is and how definite "dafinite enough" is

defining general standards, th

w

Peed caswe and othnrs opr:

both parties can be used only as 1jeneral 1n r=sol:

specific case. In other words, thilis cas.

own merits, as were each of the otners Zi1ted oroirn.

Sy ] T -
3nonuenis erthaslize tha

ing
or
T

consicerition 1s oral rather than written and s« the Joart
nlace on Appellant a purden to show the contracs nv cl:ar,

convincing and cdefinite evidence. S$ee heading to polnt 11,

Rrsnondents' Briof. " 1C A RS
- [ P N Mo ) -
nroc2eaings o2low, 1to1s Aoh Nere recciire o bEs Mooraoll

contract by clear, convincing and Teflarte v et " h
“rial court fcund that Aprnellant met 1ts burion t50 575100
oral asrcersnt:
+ 1k il B
e N
e . B i




tlant mat its hurden of estanblisning "the contract
T.oconvincing anc definite ovidence" (See Resp. Brizf 0.

v, tu otno satisfaction of the trial court.

The citations us2d by Respondents deal principally with
Tatite of frauds issues, and in any case, affirmatively sunport
noellant's position.

In Montgomery v. 2errett, 121 P.2d 569 (Utah, 1912),

> Tourt uphel? the trial judge's determination that "no

nrratt to —rade was ever anter~d into on the basis o°f

nflictine evidence regarding the existence 5f the contract. In
=)

)

e More recent oo

0

se2 of RPrvan v. Earl, CUtah, 51% P.2d 54 {1997),
Lo court upheld the trial court's determination that an cral

fract mat the ragulrenents of the statute of frauds. Lilkewlse

dulmoren Srothers, Inc. V. Rallar-d, Utah, 534 P.24 A1l (1975)

ale the oral contract meT the statute
Tobra The Court, in dolwyren r=versed the
raal stlon that 2 contract axisted:

ToomL S o wmlt



exlistence of

a Statute of

trial court in tnis coze f

that an oral contract existecd. Thilis court must assur

finding was macde on the basis of "clear, Zorvincing

evidence of the oral agreement, and that the trial court i.:
regard the statute of frauds as a problem in so ruling.

Respondents' citation *to Statute of frauds cases is

since the trial court found that a contract was enkare? 1p-2

Puth D. Barrar.’d,

H
—
W
o
jv
3
o

Detween Aope

was =2ntered into, but ratier whether the

the Court was sufficiently certain so as tc rencdar the oontrul

enforceable considering all of the circumstancess of twrils

Resrondents' argurents and citatlons suroors Plans! 32
claim 1n this redard. on page 6 of their e (er Lo IR

"Ress. Br."), Responoonts atmit:

"Clearly
location
nronerty

seuen acres o0 Lond e st
[ - e . FUGRUREN -
S * . - ‘ . N .
Sl .
" :
- . . s



srre™, ancluding "Eencs

2 netural farm ground on the SI.

n

Lo Tround SEof kb

[h)

O
s
L

w

Highwav. ee Resp. Br. p.

(-71hasls added) . As to Reed v. Alvey, Respondents said

tn2 property description of the contract was "in vague and

incorplate terms." See Resp. Br. p. 2 {emphasis added).

P

nally, Respondents assert that the description of land in the

sdacobszen v. Cox, Utah, 202 P.23 714 (1949) case was "in

Zertain, although general terms." R2sp. Br. o. %. Respondents'

ar ,uments tacitly admit that there are circumstances in which

e sold need only bz dzecrived in g2neral terms.

In the present case, the general terms of description
»I tne Droperty are, as Respondents argue, "the llorthwest two
acr=s of Ruth D. Barnard's seven acre lot." This is no less

‘wsoriptive than "40 acres on the SE of Seller's 400 acre

."  32e 3taufer v. Call, Utah, 589 P.2d 1219 at 1220, 1221

The most revealins: and perhaps the aost 1mportant
Slreumstance which cemonstrates the certainty of the contract in

.+ .arties' minds 15 Respondent Ruth Barnard's acceptance of the

anpellant asserted in its Brief thet this

unter 2quitable principles, a decree of

e DorTanc e, Ses Apn, Br.

e ©.3 1304 a1n the=lr brief, thersh®y concedinz that

(USRS Ll ose estoooed fror "wigoling out"™ of the



was tc b2
odd-snape
was locat

clrcumstance of receipt by th

1n the

S

v

Reo:

located in tne
d lot. If Ruth
ecd, she shculdn'

C =

Lortiwest corner

G

1s not a typical one where

S,

id not xnow

"everyone e

wihere the

c seller o

Ruth

oL

d the purchase
£ the full

Sarnar:

property

s

purchase

or.

a contract description deficiency

asserted. Usually, some portion of the contract is still
executory on the part of the purcha;er. The equltizs of tnis
case demonstrate the trial court's error in refusing to lacrs
srecific perforrance.
Ruth Barnarc's bad faith and intent to disnonor nes
contract are zaggravated by the fact that she Ze=ded all PN
RS

proparty to Blaime Barrard prior to the sale to Appellant of -
tiuc acre portion. The d=2ed was unrecordel at Clie ol %
sale, and Ruth Barnard 414 not so much adviss it P
2xisterce (P. 17). althcugh the trial court foand t..2 oricr
Jas testanentary in naturs, and that thoro =~ [N o’
convey the property to Paul Darnare (2. 23), Res; LT
Taintained thaet at the tlme of the sale S Anspelloant, "brro o
nct ta2 osuner of any real Srorerny (4. [ o, T
Barnard sold 2oresaiader Lnter o - -

sllant e aToank s 30 000 mnn o ' i EE

risr Ao + P . 30 v o




250 vasue. The trial court eliminated her first defense,

.. tnat sne was not the owner. How sihe ralies solelv 5n the

that ner contract was too vague to be enforceable as a
r2zns of avolding all obligations under that agreement. This
Tourt should not allow Ruth Barnard to eliminate her obligations
.+ .2 a contract which Appellant fully performed, merely by
~laining a deficient description. Equity should not condone Ruth
Jarnard's benavior by allowing her to escape from her contract on
13 teonnicality.

This Court should rule as it d4id in Tanner v.

aard, Utah, 612 P.2< 345, 347 (1980):

"oy

wa have no doubt as to the correctnz2ss of Defendants'
assertion that, 1in order to warrant specific performancs,
the essentlal tarms of the contract wust be sufficiently
iefinlte to enable the parties to understand what their
noligtions are. But the proper application of that rule is
as a shield to protect from injustice, and not as_a weapon
wlth wnichh to work an injustice.”

i-2onas1s zdded).  Res»ondents imnlicitly conceded
‘it the oculties of this cas= call for spacific performanca,
Toios maees Fz1lod Lo contradict or even 22al with Appallant's

7ryans o male 1o Point 1T of Aopellant's Briaf.

CLUSTON




terms, was sufficiently Zdefinite for th> trial Cours to

awarded specililc perfcrmancs., MAside from ..o surl

Fh

T o0

description, the equities of tils case demand taat Ruth Barnare

be bound by her word and that she not be alloweu to

BS3Cale e
consequences of her misdealings with Appellant.

. (& .
RESPZCTFULLY SUBMITTED this 3 — dav of .lcvemr2r, 1%

DAINES & SHITH

A
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Christornar L. Daines
attornav for Anrell
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