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IN THE SLERESE CouRT
of b
IATB UF UTAH

-1ATE OF UIAH, }
piu&ﬂ@iff“‘“ UuU ig FRU 3
) Case No.
Vie J 10i1cd
i
CYNTHIA HAKKI }
ﬂef,ndaa -Appellact.

SHIEF OF AvrrcLliAn:

STALERcNT OF 1he NAT oL OGP L. SE

ins defondsnc-sppelicn., Cynthia Hask .,
her-inaf .xr ca:izd appellant, seeks vel:.i in
this Court fron the action of he . hiru Dige
trice Court Judge Merrilil C. Fa.x' ¢ tusel to
grant a change of pla.: of .:.8. or o chang.
of sudge on a charge of a risduiessuy a.ain.t
the appe.iun. which was origuasl., :iled in
the visirici Cooxvt o0 oo ragueat ot the

b
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Attorney General's Office and the Salt Lake

County Attorney's Office.

DISPOSITION IN LOWER COURT

Appellant filed a petition to allow an
intermediate appeal following Judge Faux'
denial of change of venue or change of judge.
The State filed an answering brief and upon
hearing of the motion and answer the Supreme
Court determined the proper remedy was by
Petition for an Extraordinary Writ and
allowed time to amend the petition and the
State time to answer. Those pleadings have
been filed. The matter is before this Court
to determine whether the crime charged is
properly before the District Court in and for

Salt Lake County for a hearing on the merits.

RELIEPF GOUGHT ON APPEAL
Appellant seeks an order permanently en-
joining the District Court from hearing the
misdemeanor matter in the first instance.
2
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H1ATEBMBNT OF FACTS

The appel.ant, on or about May 15, isC4,
was chorgsd with a violation of /O~3v-5
U.0.A. 1953, Ba smended in 1502 ky the Lawa
of utah, chapt.r 157, #l2. The Counuty ATLOr.cY's
Office iguorcd the usuval procodurs in misde~
mesnor casce and wont initielly 1o a judye of
the Third District Couriy ho idonoxabie
Mervill C. Frun, who s.¢mod $n. conpiain?t and

made .h: warrani re: .roabie vefcre himself,

ihe sppeilant sppeared with counsel Macoy

A. BicBurray for zsrraignucut and ob ecied o
the jurisdictien of ih: cour. Luy was ro-
quired o entor a plea. Aﬁpuli&nt piead. d
ne. guilily and en sarly ivia. date w.os seg.
Attorney pchurray hod 0 wikhuisw, a. @ woh-
ber of .no firy with which ne is associrted
is aiso o menbsxy of the s1lofr of tar fals
Leke Councy Attoxney's Jfidce. ino appeilany
acquired new coun @i who moved ‘he €u. .1 é 1oy

3 chunge of piace of t(rial under 7/~%/-12

3
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L.C.A, 1953 making a general gtatemant of

beliaf of bias or prejudice. The Distriet

Court deni:d thet he wag siiting as a juutice

of Lhe peac: or a wagisiraie and rulasd

.hai he was not prejudiced and set the matcer for

irial, hence chis proceeding.

ARGULLNT
PUINT 1

iHE JudIsolCTION CF THE Cuilal Was NQT
AUk EaLY INVORED .

The appellant concedes that under ihe
Ztate Constitution the Disirict Court has
original jurisdiciion of all crimes, Axri. 8,
§7, Consiituiion of uLtah. Art., &, 81 pro-
vides for a Supreme Court, District Cour:s,
Justices of the Peace and such >ther courts
inferior to the Surreme Court as may be estab-
lished by law. The State Leglsleture has pro-
vided additional courts by legislation znd 1t
has also prcvided the ways and means of

invoking the jurisdiction of the variou:
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courts. The Legislature, in enacting ¥i-16-1
U.C.A. 1953, provided as follows:
“A1l public effenses triable inm the
Jigtrict Courc, except cases apyaalgd
from justice and ciiy couris, must be
prosecuted by information er inéictment,
except as provided in chepter 7 of this
title."
chapter 7 provides for the removal eof cer-
tain public offiesrs by judicial proceedings.
The crime with which the appellant wes
charged, 76-39-5, passed by the 1963 Legis-
lature, provides & penalty in 76-39-13 U.C.A.
1953 making a first offense violation of the
law punishable by 2 $299,00 fine and/or six
months in jail, to wit: ¢ mlsdemesnor.
The laws of Utah make ne provision for
prosecution of 2 misdemeonor other than an

indictable misdemeanor by information or in-

diciment. This Court, In State v. Telford,

12 Pac., 2d 626, rul:d on the pressnt queation.
in that case a2 misdemeanor couplaint inveolv-
ing the possession of intoxicating liquor was

transferred from a city court to the District
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Court of Caca. County by consent ef tho
pariies. roliowing iraal 1n tho JABLE ALY

Co.rt and a conviction the defendant appeal o

cantséaiag cho 3&ripdiuiimn Gof WhL CoLY e
This Cour. staied ot page €27:

rhe pDistriect Court chould not
have proceeded with (iis case. A
tribunal may have jurisdic.lon or @
subisct matioy but the xight to svo-
ceed under hat jurisdiction ney do-
pend on a coendution jrecudont. UL
in another way, ihe €o.x. ey hove
jurisdiction of a subjucl maviasr, but
108 jurisdictien.nou.d be properly
inve. od. ¥

and ac page 628, poragra;n 6 and 8

Uihe Disirict Coury itself snculd
refuse to cruceed 1f 1he ceriificave
show: 1t is pot sn appeal «r that it
18 not “hown ihat there zre no ju.ti. %
of the peace in the “cunly quetified o
iry 0o cease. It 1s a case Lu which
mandamus wourd not div (o coke At Lro-
cvzd or take coginizance and o vhidh
prohibliion ...ght lie ©u prevent it
from taking juri.diction vy @ peréy .oi
conu-ndeing te 0. juriedicoion,”

in (he cave of 1he State ve Johnson, 1id Pac,

<1 1U34, chis Jo.r: again discussed Arv. 8,

&7 of the Suvate Conetuiuticn wilh Yugard te
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the questdon of original trial of o wisde-
meaney dn the Diziricr Cceurt. Judye Larson,
in “he Johunoen case, guoting from Biate V.
sexgucen, 83 Utal 375, Ze Pec. 4d iio, 1i7,
stabes:

“A: our isw dOcE noil sanciion ho
crosecution oy informacive of & wisdoe-
meanoy which ig (riable bufore o Jusiice
of the peace, it follows thut the
v trict Atiornay was not suthorized teo
inform against ine= defendant fer ihe
offense tharged in che inforuztion and
thet the Oictrice Courv was without
Jurisdiciien to .ry the sceuscd for u:r
offenge charged 1n hoe inforsetion
which was filed - .his cause . . . "

Furthsr, irt, &, 5% of th: stete Ceonsciivt.on
matuy the Jictriet Couris the final cppellate
couri in all cases trisble before uctices of
vhe peace in both civii: and criminal cases

end providos that ss.o appeals vhal® ke finat,
“XCopt o dn cases iavelving  n: validity orx
tonctitutionailily of a g..%ute. it wouid
@ppecr ©0 . intended Ly ouin oUX COonsLobUL L.,
and Legislation to give the durendan. a righu
Lo 8 Lrial ds novo in b Disirict Court
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following & conviction in a justice of thu
peac: court or & ciiy couvri. Fiiing origin-
ally in ithe District Court, in the face of

the language of 77-i6-1, wouid deprive h2
appellant herein of her righ. te an appesl by
trial de nove. Again citing from th: Jotn.on
case, -upre, at pags 1037, the cour: disec. s
the constizviional meaning of original furi -
diciion 8s contyra-disting.: hod %O ho riynht
o hear the cause and cites a Florida cas:.,

-0

tsie uvx yel v, meClolisnd 20 Fla, 88, 5

0. 60U, wherein the Florids court heid hnat
vhe purpeose and effoct of a trizl do uove oa
appeal was the invoking of urigina. as di.-
tingui-ned fraﬁ‘apgﬁllate Jurisdiciion. v
Fiorida Constitution coniain. rhe idantiaul
proviaion wiin re.pec. to jurisdiciion as
does the Ureh Conwrdiuticn. Aw thio Cours

s8id in _tate v, John un, supra, at pagu

1029, in di cuzeing .he procedural Brpe.ig

relating to tha‘juriﬁdiutiﬂm of (he diiriet
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couris and the jurisdiciien of ihe jusiice
courts?

"These seec ion: provide for and
ceniyol the procedure in justdve courts
o hold the defondant for trizl in ths
digsrrict court for iadictabie dfenses
and for trial beforxe thoe justice of the
veace for non-indictabie ol dorcanors.
fhe peyusal of these weccvionsg vovusls a
well oryanized sireamlinod procodure
for the tri.. of criminal causes 8o
planned as to give symmeiry {o the whole,
grovent overlapping and conflicus, expe-
dive the trial and heaving of criwinal
matiers, and relieve thu higher couris
of the necessity of occupying thoir tims
needed on nstters of lavrgey moment on tha
more (rifling or sinyle actions and ye:
safcycard ali legel righis by sssuring
se perdic, fuli hearing befor: & (ourt
of yencvral juri.dicticn and of record.

“ihis waz the .viden. in.ent of tie
framey. of .ne Conwuitucion in wriiing
Arc. B seviing up the jodaclal depari-
mont consisting of co.rts of verious
grades =2nd powers, triazl and o.pellate,
and providing for the ordinary movaing
of causes from one ¢ amoiher snd pr.-
viding supervisory con.rul of low.r
courts and ‘ribuwnsls,"

it would seem spparent that the L. i.latvre,
in vnacting /7-i6-1, was not ficunting i

cong.ituitional jurisdiction of th. Jussrict

2
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court but was settiug fow.n the propry Duang

of invoking such jur:i.dictien,

POINT .

JUDGE FAUX ~ACULD HAVE TRANGFERAED Ihi (Auw
UPON DEMAND AND FILING «F THE aFrounViT so
A GuiTICE CF THE PEACE CRr CITY Jowen agnlud
SpGN BY THE vARTIES O IN THE AB.LNLE OF
AGREEMENT TU THE NEAREST JUSIICE OF Luu
PEACE OR CIiY JUDGH,

The Logi lat.re, in =naciling //~%7-:
hrough 52 u.C.A. 1933, provided 1h. jur.s-
diction, requizites of pieading, roics,
procedures and righis of .n. defendsal in
miodemeanor case. as was conuv.mplac.d oy
Art. L or tho State Consiitution. ¢/-57-12
providexz for a changr of place of triai auy
time before the irial c¢owusnces, upou riling
an afridavit ‘hat thc defendsut has re . sou
to policve and do.os belisve (hot ne canno.
have a falr and iapar®.al r.ul of the actio.
pefore iho justice avout to :(ry thy uame by
rea:on of bias or prejudice of s.ch justice.
ine section wu. es the ranif.r wandatory
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cither to a judygc sgreed upon Ly lhe par.iev
or, in the event of no agresu.nt, to the
nearest justice in che counly to which i
objeciion does not appiy. [ho Legisla. .r.
also saw fii ‘v make a provision for coum @
of jud¢e in che disurict court. In chavter
2# Qf irigié !?3 iﬁnﬁnaa ig§3, 3'5"“21:”2 g,rGVE.i‘X«‘,:
“Change of Judge-~Greunds.--un
prosecution by inforwation or indicte
meni, the state or a defondan. may ap;ply
for a change of iudge on the ¢round iha.
2 fair and imparcial trial cannot be hou
by rca-om of the imiav:. U or projudice
of ths trisl judge."
17-25-3 provides che necessary contcni. o1
the application for chang. of judye. it
‘heuid be noted . hou nowhere in .. Code of
Crininal Procedure ig :herve a statutory Lasis
for challenye of @ diziric: court jodue on a
miedeuoonor or other mattor .riebi. on a
complaini. The apparent and only 1. icau
rea.on for ths seck of such (cOVision 38  nul

it was never contemplaied by cither .n
fromcrs of whe Qonstitution or by Wi Ligie
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laturcs cnocting and amending %hoe various
gcatu.vry procedures in crioninal cases that
crizinal maiters tricule by compla.nt sghould
be tri d befors the dizmtyict judges, ouber
than oo appeal or on sucn spucial s-tters

28 are et forth in chapler . of titie //,

Yo

h: only constitutional section with regary
to Jdiquaiificavion of judges iu Art. 8 8.3
which sets forth di.quaiificativng aris.ny
from conzangudniiy or affinicy or in cases
in which he may heve been twunselud or pre-
sided in an infcrior court. By botn che
Utah Constituiion and th:e Conuvitucion oi
the united States driendants in cricinal
caces are ent.iles .o be heard vy an laparticl
forur and the Cuv Litub..n duus oot resirlcet
«nc Legislatirs iu seoting up procedur.s o,
Which [ udges wwey e di-Qua.iii 2 or a Lhenge
¢f piace of trial may L. had, (hat LEOCUUT e,
in the case of misdemeanor., .s sec forih in
detail in chepier 57 of title 77, and if a
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dircvdect judge sees £it to act au o wagl-
strate or justice of Lhe poeace in signing
risdemzaney complainie and/or puilting hiuw-
self into a pesition to try .izdoumesnor Logts,
which in our system of couris sholsd arise in
and be tried in atl justice or cliiycoury Liovuold,
he should bs bound by those procedurcs.

Hot only ia <ximinal pyocecdings, oct
in ¢ivil proczodings have the courts ond

L] e
'2«& wﬂ’

¥
kN
w

icgislavive bodies recognizzd vh ri
an impartial judge or a for.. free rruu bios
or prejudice. As a yesult, Ruies of Civi,
Proc:dur: 63A and B, sdopted by this Courc
and epproved Dy he Legi-lature, provide for
chongs of judge ip a civil action. his
Court, as rucently as 1.2, in the cave oi

Andsraon V. Anderson, 13 u.ah <u 36, 100 FiCe

2d 264, has hiuld thev afver fil... .1 an
2{fidsvit against Lhe judge vhat any t..ther
action of ni. in the case would be incffective
agrinst .he arfiant ond that n: cannot ,voceed
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.o hear .hc issue, citing fules of Civil
Procodurs, Hule €33, It cannet Do denaod
‘hat & chanoe of “udge &m eiiheor civii of
criminel sciion c¢an and shoulu Lo Ll Wy
foliowing the proper prouidure, &nu o utge
Faux _houic have vsucevyd hiceelf from L.

ca-e afier filing of the aifidivic,

CuEcLL (O

The District Judye, egeinst whom v -
lief .8 .ought in tnix proceeding, toos it
spon himself Lo sign a coogisdnt in o
above mattur, maning n. warrant rewusn:l.c
before nwm, and aft.r in istin. Lhal a plea
bev enter«d, se. .ne matt r fcr sarly trial
zhusd of the lavge portion of felony cases
cin e di trice gourt criminal calendar.

Ti-20=3 YU A, 1953 vrovides as ioliowns

» "ordor of Udspo ing of Iscues.

‘oo issues on L0 Caluadar wust be dise

por.d of in .he following erdor unless

for good cause he court holi divect

20 zetion .ouw (rivd out of L.g order:
(1) pro scuiiong foy relony whoen the
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defendant 48 dn cusvody; {2) prosecu-
tions for misdencanor when the dofond-

. ani i& in cuscodyy {3} prosecucions
for felony when ths defendan: z@ WEY
bail; {4) procecutions for musd o anoy
when the defendant i: on balli.’

The crime wiin which the appeliany was chorged
comer under ithe las., or No., 4 cacoyory, il
i. was get for iriei shoad of ch. bulk of
vhe 1, @ cnd 2 categories “hoea 6n . Jise
rrict vour L calendar with no excre.sion of
cause. This fact, togevhay with the s:oning
of the compiaint in (he fuce of 7:/-i6-1 ai-
woul indicatss a prejudice in .iceuf,

1i 10 yvospecufully r.quested thoi the
Honorabi: Kerriil €. Fu.ux we prroansatiy o8-

joinud frem .cccceding furiher wich tna casco,

HATCH o %cRAE

By

Lumner .. Jacch
Attorneys 1o0r Ueicndany-
Appao.lant
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