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Attomney at Law

44 North Main

Layton, Utah 84041
Telephone: (801) 546-1264

IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR
SANPETE COUNTY, STATE OF UTAH

KAZIAH MAY HANCOCK and
CINDY STEWART,
Plaintiffs,
VS. SECOND
AMENDED COMPLAINT

THE TRUE AND LIVING CHURCH
OF JESUS CHRIST OF THE SAINTS
OF THE LAST DAYS,

JAMES D. HARMSTON, WILLIAM
B. LITHGOW, KEITH LARSON,
DANIEL (DAN) SIMMONS, KAY
CRABTREE, JEFF HANKS,

BART MULSTROM, JOHN HARPER,

and JOHN DOE'S NOS. 1 TO 5, Civil No. 980600126

vvvvvvvvvvvvvvvvvv

Defendants.

COMES NOW Don S. Redd, Attorney for and in behalf of Plaintiffs, Kaziah May Hancock

(hereinafter "Ms. Hancock") and Cindy Stewart (hereinafter "Ms. Stewart") and Complains and

alleges as follows:

JURISDICTION AND PARTIES

1. (a) That plaintiffs are individuals residing in Sanpete County, State of Utah.
(b) Defendant "The True and Living Church of Jesus Christ of the Saints of the
Last Days is an unincorporated entity headquartered in Sanpete County, State of Utah.
(c) Defendant James D. Harmston ("Mr. Harmston") is an individual residing in
AMENDED COMPLAINT

HANCOCK & STEWART V TLC
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Sanpete County, State of Utah.

(d) Defendant William B. Lithgow is an individual who was residing in Sanpete
County, State of Utah at the time of these causes of action.

(e) Defendant Keith Larson is an individual residing in Sanpete County, State of
Utah.

63) Defendant Daniel Simmons is an individual residing in Sanpete County,
State of Utah.

(2) Defendant Kay Crabtree is an individual who was residing in Sanpete
County, State of Utah at the time of these causes of action.

(h) Defendant Jeff Hanks is an individual who was residing in Sanpete County,
State of Utah at the time of these causes of action.

2. James D. Harmston is the founder and ultimate leader of the True and Living

Church of Jesus Christ of The Saints of the Last Days. (hereinafter "the TLC")

3. Mr. Harmston is also the head of an organization referred to as "The Church of the
Firstborn."
4. On or about November of 1993 Ms. Hancock became affiliated with the True and

Living Church of Jesus Christ of The Saints of the Last Days.
S. On or about April 11, 1995 Ms. Stewart became affiliated with the True and Living

Church of Jesus Christ of The Saints of the Last Days.

FIRST CAUSE OF ACTION
(BREACH OF CONTRACT -- all defendants)

6. In support of her First Cause of Action, Plaintiffs re-allege each and every allegation
contained in paragraphs #1 through #5 of this Complaint as if fully set forth herein.

7. After becoming affiliated with the TLC the Plaintiff's were induced by Mr.
Harmston and his religious subordinates to liquidate their assets and place them into the control of

the Defendants.
8. On or about March 25, 1996 the Plaintiff, Kaziah May Hancock, met with the

AMENDED COMPLAINT
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"Bishopric" of the TLC, Keith Larson, Kay Crabtree, and Kent Braddy, to establish a stewardship
for her in exchange for her contribution of money and time to the TLC.

9. In exchange for money, goods, and services to be given by the Plaintiff, Kaziah May
Hancock, to the Defendants the Plaintiff was assured and promised by the TLC and/or its
representatives that she would receive back a "stewardship" of property and support in exchange for
the funds she "consecrated" to the TLC.

10. As a further inducement for the Plaintiff to "consecrate” her wealth over to the
Defendants, Plaintiff was promised by Mr. Harmston that they would become members of The
Church of the Firstborn and would meet Christ face to face.

Cindy Stewart liquidated her entire retirement savings at the insistence of M.
Harmston and turned all the funds over to him for the use of the TLC.

Harmston and other acting as TLC officers promised Cindy Stewart full repayment
of her money plus payment of all her costs and losses for early withdrawal of her retirement funds.

11. Kaziah May Hancock did deliver money, goods and services to the Defendants after
this time and continued to do so until Ms. Stewart was excommunicated in or about May 1997 and

Ms. Hancock was asked to leave in or about August 1997.

12. Plaintiff, Kaziah May Hancock, never received a "stewardship" of any kind as
promised.

13. Plaintiff, Kaziah May Hancock, never met Christ face to face as promised.

14. Plaintiff, Cindy Stewart was never repaid her retirement or the costs and penalties

she incurred for the early withdrawal.

SECOND CAUSE OF ACTION
(FRAUD/CONSTRUCTIVE FRAUD/NEGLIGENT
MISREPRESENTATION - all defendants)

15. In support of their Second Cause of Action, Plaintiffs re-allege each and every
allegation contained in paragraphs #1 through #14 of this Complaint as if fully set forth herein.

16. By appealing to the Plaintiffs deepest spiritual needs and commitments, Mr.

AMENDED COMPLAINT
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Harmston, along with other Defendants, persuaded the Plaintiffs that Mr. Harmston was the sole
spokesman on earth for God and thus gained the confidence of the Plaintiffs.

17.  After gaining a superior position of confidence with the Plaintiffs, Mr. Harmston
and other Defendants took unfair advantage of that position by persuading the Plaintiffs that they
must turn over their wealth to the Defendants.

18. Promises were made by many of the Defendants, including Mr. Harmston, acting in
his own person and as an agent of the TLC to Ms. Hancock that if she sold her ranch in Indianola
and consecrated her assets to the TLC, she would receive back a "stewardship," .or-a-place where
she could continue to raise her animals.

19. Promises were made by Mr. Harmston, acting in his own person and as an agent of
the TLC, to Ms. Stewart that if she liquidated her IRA account and consecrate the monies from the
account to him he would repay her and pay any tax liability she would incur for early withdrawal.

20. Mr. Harmston, acting in his own person and as an agent of the TLC, also promised
Ms. Stewart that she shouldn't be concerned about giving up her IRA account because he and/or the
TLC would always take care of her.

21.  Mr. Harmston, along with other officers of the TLC:

@) made representations to the Plaintiffs promising future performance;

@ii) the statements of future performance was false;

(i1)  the false statements of future performance was material;

(iv)  the Defendants either knew that the statements of future performance
made to the Plaintiffs were false or were ignorant of their truth;

v) the Defendants intended that the Plaintiffs would act upon the false
statements and in the manner reasonably contemplated;

(vi)  the Plaintiffs were ignorant of the falsity of the statements of future
performance made to them by the Defendants;

(vii)  the Plaintiffs relied on the false statements of future performance made to
them by the Defendants;

(viii) The Plaintiffs had a right to rely on the statements of future performance

to be true;

AMENDED COMPLAINT
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(ix)

The Plaintiffs turned over their property and means to Mr. Harmston and/or

the TLC and consequently suffered the loss and conversion of nearly all their assets.

22.  Plaintiffs allege that the above actions were intentional on the part of Mr. Harmston

acting in his own person and/or as an agent of the TLC, and some of the Defendants, and constitute

actual fraud; or the above actions were unintentional on the part of the Defendants and constitute

constructive fraud and/or negligent misrepresentation.

23.  Failure to perform on a future promise constitutes a false statement under the

circumstances required by law and/or equity as follows:

)

(ii)

(iii)

the promisor(s) had a pecuniary interest in the transaction; [Galloway v.
AFCO Development Corp. 777 P.2d 506 (Utah App 1989)].

the promisor(s) had control over whether or not the promise was fulfilled;
["Statements ... relating to future events may be actionable ... where the
future event is full within the declarant's control." 37 C.J.S. 14(b) (Fraud);
also Logan Equipment Co. v. Simon Aerials, Inc., 736 F.Supp. 1188.
"Generally, redress may be had ... for an unfulfilled promise to perform in
the future made with the undisclosed intention not to perform, or without
the intention to perform, and for the purpose of inducing action." 37 C.J.S.
15 (Fraud)].

the promise has a fiduciary, confidential, or superior relationship with the
promisee;

["Where a relation of trust and confidence exists between two parties, so
that one of them places peculiar reliance in the other's trustworthiness, the
latter is hiable for representations as to future conduct, and not merely as to
past facts." 37 C.J.S. 14(b) (Fraud); also Southern Mortg. Co. v. O'Dom,
699 F.Supp 1227, Stewart v. Phoenix Nat. Bank, 64 P .2d 101, 49 Ariz. 34;
Edmunds v. Valley Circle Estates, 2 Dist., 20 Cal.Rptr.2d 701, 16 C.A. 4
1290].

Plaintiff alleges that some or all three of the above exceptions existed in their relationships and

dealings with the Defendants.

AMENDED COMPLAINT
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THIRD CAUSE OF ACTION
(FRAUDULENT CONVERSION or in the alternative UNJUST
ENRICHMENT/IMPLIED CONTRACT -- all defendants)

24. In support of their Third Cause of Action, Plaintiffs re-allege each and every
allegation contained in paragraphs #1 through #23 of this Complaint as if fully set forth herein.

25.  Defendants have acquired about two hundred fifty thousand dollars ($250,000.00)
of money, services, or property from Ms. Hancock, and fifteen thousand seven hundred sixty-six
dollars ($15,766.00) from Ms. Stewart by fraudulent conversion and/or unjust enrichment. The bulk
of Ms. Stewart's money represented a retirement account awarded her in a divorce settlement and
constituted nearly all of her assets.

26.  Defendants have breached an implied contract with Plaintiffs by refusing to provide
valuable consideration, as promised, in the full amount of money, services, or property taken by the
Defendants.

27. By receiving or taking money, services, or property from Plaintiffs without
providing equal value in return, Defendant's have been unjustly enriched to Plaintiffs detriment.

28. As a result of Defendants unjust enrichment, Ms. Hancock have been damaged in
the amount of two hundred fifty thousand dollars ($250,000.00); and Ms. Stewart has been
damaged in the amount of fifteen thousand seven hundred sixty-six dollars ($15,766.00), plus pre-
judgment interest accruing since the time of the conversion of their money as permitted by Utah

Code Annotated 1953 (hereinafter "U.C.A.")15-1-1(2).

FOURTH CAUSE OF ACTION
(RACKETEERING -- all defendants)

29. In support of their Fourth Cause of Action, Plaintiffs re-alleges each and every
allegation contained in paragraphs #1 through #28 of this Complaint as if fully set forth herein.

30.  Plaintiffs allege that the TLC qualifies as a racketeering enterprise under the Utah
Criminal Code "Pattern of Unlawful Activity Act" U.C.A. 76-10-1601 et. seq. Defendants

AMENDED COMPLAINT
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affiliated with the TLC have committed at least three acts in violation of the "Pattern of Unlawful
Activity Act." Defendants violations are stated in particularity as follows:
(a) James D. Harmston and each other Defendant in conjunction with
their leadership positions in the TLC and "The Church of the Firstborn", has
violated the Utah Criminal Code "Pattern of Unlawful Activity Act" U.C.A. 76-10-
1601 et. seq. They have engaged in unlawful activity. Some of these unlawful activities are
including, but not limited to: Theft by Deception, U.C.A. 76-6-405: Theft of Services,
U.C.A. 76-6-409; Unlawful Dealing with Property by Fiduciary, U.C.A. 76-6-513;
Communications Fraud, U.C.A. 76-10-1801, either directly or did aid and abet other

Defendant's by some or all of the above actions.

FIFTH CAUSE OF ACTION
(INTENTIONAL INFLICTION OF EMOTIONAL
HARM -- all defendants)

31 In support of their Fifth Cause of Action, Plaintiffs re-allege each and every
allegation contained in paragraphs #1 through #30 of this Complaint as if fully set forth herein.

32. Plaintiffs have suffered great mental anguish and pain as a result of the loss from
their life savings effected by the conversion their money by the Defendants.

33. The actions of the Defendants named in this Complaint have significantly harmed
and damaged the Plaintiffs.

WHEREFORE Plaintiffs pray for judgment against the Defendants individually and
severally and in their favor as follows:

1. An award of two hundred fifty thousand dollars ($250,000.00) representing the
actual value of money, goods, and services fraudulently converted from Ms. Hancock to the
Defendant's use; and an award of fifteen thousand seven hundred sixty-six dollars ($15,766.00)
representing the actual value of money received from Ms. Stewart by fraudulent conversion.

2. An award of interest accruing at ten percent per annum on the amount of money

converted from the Plaintiffs to the Defendant's use as allowed by Utah Code Annotated 15-1-1

AMENDED COMPLAINT
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since the date of the conversion.

3. An award of damages as allowed as a civil penalty by Utah's "Pattern of Unlawful
Activity Act," Utah Code Annotated 76-10-1605 et. seq. equal to double the total amount of
Plaintiffs actual damages in the loss of their principle plus accrued interest, and costs of litigation
including reasonable attorney fees.

4. An award of punitive damages as allowed by, and in keeping with, Utah Code
Annotated 78-18-1 et. seq. in the amount of treble the total amount of Plaintiffs actual damages in
the loss of their principle plus accrued interest.

5. An award of two hundred fifty thousand ($250,000.00) for the mental anguish
suffered by Cindy Stewart and Ms. Hancock which represents the amount of the funds taken from
her; and as award of fifteen thousand seven hundred sixty-six dollars ($15,766.00) for the mental
anguish suffered by Ms. Stewart which represents the amount of the funds taken from her.

6. An award of attorney's fees and costs.

7. And such other relief as the court deems appropriate.

RESPECTFULLY SUBMITTED this ,_/_Z day of February 2003.

DON S/ REDD, Attorney for Plaintiffs,
44 North Main
Layton, Utah 84041

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the foregoing Amended Complaint was
mailed on the _| 1 day of February 2003 by depositing same in the U.S. Mail to the following:

John H. Jacobs

Attorney for Crabtree

75 N. Center St.

American Fork, UT 84003

F. Kevin Bond

Budge W. Call

Mark S. Middlemas
Attorneys for Defendants
311 S. State Suite 410
Salt Lake City, UT 84111

AMENDED COMPLAINT
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Keith Larson
111 West Center
Snowflake, AZ 85937

Clark R. Nielsen
Attorney at Law
68 S. Main St., Suite 600
Salt Lake City, UT 84101

William Lithgow
37550 Pine Knoll Ave
Palm Desert, CA 92211

Bt K, fo

Secretary

AMENDED COMPLAINT
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F. Kevin Bond (5039)
Budge W. Call (5047)
Attorneys for Defendants
311 South State, Suite 450
Salt Lake City, UT 84111
Telephone: (801) 521-8900
Facsimile: (801) 521-9700

IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR

SANPETE COUNTY, STATE OF UTAH

KAZIAH MAY HANCOCK. and ) MEMORANDUM IN SUPPORT
CINDY STEWART, OF MOTION TO DISMISS UNDER
) 12(b)(6) and 9(b) U.R.C.P.
Plaintiffs,

THE TRUE AND LIVING CHURCH

OF JESUS CHRIST OF SAINTS )
OF THE LAST DAYS. JAMES D.
HARMSTON, WILLIAM B. )
LITHGOW, KEITH LARSON,
DANIEL (DAN) SIMMONS, KAY )
CRABTREE, KENT BRADDY,
JEFF HANKS, BART MUSTROM, ) Civil No. 980600126
JOHN HARPER and JOHN DOES Judge David L. Mower
NOS. 1-5. )
Defendants. )

COME NOW!, the Defendants, The True and Living Church of Jesus Christ of
Saints of the Last Days (hereinafter “TLC”), James D. Harmston, Daniel Simmons, Kent Braddy,
Bart Mulstrom, and John Harper and hereby submit this Memorandum in Support of their Motion

to Dismiss the all of the claims raised by the Plaintiffs in the above-captioned matter.



ARGUMENT

1. THE COURT CANNOT ADJUDICATE CHURCH DOCTRINE.
The alleged promises that Hancock would be a member of the Church of the First
Born. would see Christ face to face. and at some point would receive a “stewardship”of property
trom the Lord; all deal with Church doctrine. not subject to adjudication by the Court.
The First Amendment provides that Congress shall make no law respecting an
establishment of religion, or prohibit the free exercise thereof. These two clauses known as the
Establishment Clause and the Free Exercise Clause, limit government activity in religious doctrine.

Lemon v. Kurtzman 403 U.S. 602, 29 L.Ed.2d 745, 91 S.Ct. 2105 (1971).

It is well settled in the federal courts and in the State of Utah, that the Establishment
Clause prohibits judicial review and interpretation of church law, policies, or practices; and the

determination of these claims is barred by the First Amendment. Franco v. Church of Jesus Christ

of Latter Day Saints, 21.P.3d 198 (Utah 2001). Cf. Lemon v. Kurtzman, 403 U.S. 602 (1971); and

Kedroft v. St. Nicholas Cathedral, 344 U.S. 94, 97 (1952) wherein the U.S. Supreme Court states:

“churches must have power to decide for themselves, free from state interference matters of church
government as well as those of faith and doctrine.” Id. at 116.

The Utah Supreme Court in State v. Lafferty states

Men may believe what they cannot prove. Religious experiences which are as real as
life to some may be incomprehensible to others. Similarly due process considerations
[under both the state and federal constitutions] bar courts from requiring defendants
to prove the truth of their religious beliefs because they would have to prove the
unprovable, an obvious unfairness of the most fundamental kind. State v. L afferty,
749 P.2d 1239, 1246 (Utah 1988).




Plaintiffs’ Breach of Contract claim deals with church doctrine such as consecration,
obedience and faith. Things that Church members believe which cannot be proven. The Court cannot
adjudicate these issues. Not only would such litigation be in violation of the First Amendment, but
it would have a drastic chilling effect, prohibiting all churches from accepting charitable contributions
based upon their inability to prove their doctrine and beliefs in a court of law.

The case of Jeffs v. Stubbs, 970 P.2d 1234 (Utah 1998) does not provide for the

adjudication of church doctrine. Jeffs v. Stubbs involved a property dispute over certain land
possessed by the claimants. There was no question of church doctrine central to the case, but issues
of real property law, i.e. whether the occupants had a life estate or were tenants at will. However,
facts alleged in this case “consecrating” money to see,Christ face to face, to be a member of the
Church of the Firstborn, and to receive a stewardship from the Lord, do necessarily involve issues
of church government, faith and doctrine.

If Hancock wanted to purchase a piece of property from the Church, she could have
negotiated a price, and had the necessary deeds prepared, signed and recorded. The Court then
would have been able to enforce the written contract according to its terms without interfering or
entangling itself in questions of Church doctrine. Jeffs v. Stubbs would not have prevented the Court
from doing this simply because a religious entity was involved.

However, in this case the claim is that money was donated or “consecrated” to the
Church and that verbal promises were made regarding membership in the Church of the Firstborn,
seeing Christ face to face, and receiving a “stéwardship” of property from the Lord. There are no

legal contracts for the Court to enforce or legal issues for the Court to decide, that are not inter-

twined with Church doctrine.



1I. THE ALLEGED PROMISES ARE TOO ILLUSORY TO ENFORCE.

The promises allegedly made, even if not religious in nature, are so illusory that they
still cannot be enforced. To be a member of the Church of the Firstborn, to see Christ face to face,
and to receive a “stewardship” of property from the Lord; are all too indefinite to be enforced. In
fact, the Plaintiff, may still receive all of these blessings at some point, if she remains faithful. A
supposed promise is illusory when it is so indefinite that it cannot be enforced with any certainty.

Resource Management v. Weston Ranch, 706 P.2d 1028 (Utah 1985). See also Wharf Restaurant

Inc. v. Port of Seattle, 605 P.2d 334 (Wash.App. 1979) (when its provisions are such as to make its

performance entirely discretionary on the part of the alleged promisor, the promise is illusory and

cannot be enforced); Goodpaster v. Pfizer. Inc. 665 P.2d 414 (Wash.App. 1983) (promise is illusory

when it is so indefinite that it cannot be enforced); Lane v. Wahl, 6 P.3d 621 (Wash.App. 2000) (an
“Ulusory promise” is one that is so indefinite that it cannot be enforced, or by its terms, makes
performance optional or entirely discretionary on the part of the promisor). The alleged promises in
this case, to be a member of the Church of the Firstborn, to see Christ face to face, and to receive

a “stewardship” of property, are so indefinite and discretionary that they are illusory and

unenforceable. 1d.

III. ANY PROMISE TO CONVEY REAL PROPERTY OR SUPPORT
FOR LIFE IS INVALID UNDER THE STATUTE OF FRAUDS.

The Plaintifts have alleged an oral promise to receive a “stewardship”of property.
There is no writing to bind the Defendants to a contract to convey, or provide any interest in, real
property. Under Utah law, the Statute of Frauds requires that a contract for the sale of, or for any

interest in, real property exceeding a year, must be in writing. §25-5-1 U.C.A. Stangl v. Ernst




Home Center. Inc. 948 P.2d 356 (Ut.App. 1997) (agreement to enter into real estate lease for

period longer than one year is within Statute of Frauds and must be in writing to be enforceable);

Martin v. Allbritton, 862 P.2d 569 (Or.App.1993). Hancock has failed to allege any writing

providing for such an interest in property, therefore this claim must fail as a matter of law.

The Statute of Frauds further provides that any agreement that by its terms i s not
to be performed within one year from the making of the agreement. is void unless the agreement
Is in writing, signed by the party to be charged. §25-56-4 U.C.A. Therefore, any alleged verbal
promise made to Hancock that in return for her donations the Church would take care of her for
the rest of her life, or provide support to her for the rest of her life, is also void and unenforceable
under the Statute of Frauds. Id.

Part performance has not been alleged in this case. nor can it be, because there was

no delivery of real property. Binninger v. Hutchison, 355 So.2d 863 (Fla.App. 1978) (before

partial performance exception to the statute of frauds may be applied, delivery of possession must

be made pursuant to the terms of the contract); Robertson v. Melton, 115 SW.2d 624 (possession

by the purchaser of realty is an indispensable element of part performance); Leverett v. Leverett,
59 SW.2d 252 (possession of realty is necessary for part performance, in addition to the payment
of consideration and the making of valuable improvements). Hancock did not take possession of,

or make any improvements, to any real property.

Furthermore, part performance of an oral contract not to be performed within a

year, does not take it out of the Statute of Frauds. Trethewey v. Bancroft-Whitney Co. 534 P.2d
1382 (Wash.App. 1975) (the doctrine of part performance does not apply to the clause of the

statute of frauds declaring void every oral contract not to be performed within one year, such



application would in effect repeal this clause of the statute); Manning v. Woods. Inc.. 357 P.2d

757 (Kan. 1960) (a parol contract not to be performed within a year, is not enforceable or taken
out of the statute by part performance). Therefore, any oral agreement or promise to provide
support for the rest of Hancock’s life. is void and unenforceable under the Statute of Frauds.
Finally, the Plaintiffs cannot seek liability against the other Defendants, who were not
a party to the alleged promises. The Statute of Frauds requires a writing before any party is required

to answer for the debt of another. Automotive Mfors. Warehouse. Inc. v. Service Auto Parts. Inc.,

596 P.2d 1033 (Utah 1979) § 25-5-4(2) U.C.A. Without the necessary writing signed by each
Defendant, such a claim is unenforceable as a matter of law. Commodore Home Systems Inc. v.

Citicorp., 780 P.2d 674 (Okl. 1989)

IV. ALLEGATIONS OF FRAUD HAVE NOT BEEN MADE
WITH SUFFICIENT PARTICULARITY UNDER RULE 9(b).

Rule 9(b) U.R.C.P. requires that allegations of fraud be plead with sufficient
particularity. The Plaintiffs have made reference to one Bishopric Meeting where promises were
allegedly made with only three Defendants present. However, the Plaintiffs have included all of

the Defendants in their Fraud claim, claiming that they also persuaded them. This is insufficient

to establish a meritorious claim.

Under Rule 9(b) U.R.C.P. the Plaintiffs must set forth the circumstances
constituting the fraud as to each individual Defendant, i.e, what representations were made by
whom, and at what time. This is particularly important in this case, since the Utah Liability

Reform Act, abolishing joint and several liability. requires an apportionment of fault as to each



Defendant, or other potentially liable parties. Farmers Insurance Exchange v. Parker, 936 P.2d
1088 (Ut.App. 1997).

Furthermore, this Court has already found that the information provided in this case
was insufficient as to each of the individual Defendants to enter a judgment. Use of the terms
“fraud"and “conspiracy” and “negligence” in the complaint, constitutes general accusations in
the form of conclusions, without setting forth the basic facts sufficient to constitute the fraud, and

will not stand up to a motion to dismiss. Heathman v. Hatch, 372 P.2d 990 (Utah 1962).

V. THERE IS NO CLAIM IN UTAH FOR CLERICAL
MALPRACTICE FOR BREACH OF FIDUCIARY DUTY

Rule 9(b) would also apply to Plaintiffs” Constructive Fraud claim. Furthermore,
there can be no claim for Constructive Fraud in this case. Constructive Fraud requires a fiduciary

relationship. Von Hake v. Thomas, 705 P.2d 766 (Utah 1985). The Utah Courts have refused

to establish a fiduciary relationship between religious leaders and their members. To determine
whether a cleric in a particular religion is prudent, 1.e., a reasonably prudent bishop. priest, rabbi,
minister or other cleric in the state, would require the courts to evaluate and investigate religious
tenants and doctrine, forcing the courts to establish an official religion of the state, in violation

of the Establishment Clause of the First Amendment. Franco v. L.D.S. Church, 21 P.3d 198 at

206 (Utah 2001). See also White v. Blackburn, 787 P.2d 1315, 1318 (Ut. App. 1990) where the

court declined to establish a cause of action for clerical malpractice.

VI. THE CLAIM OF NEGLIGENT MISREPRESENTATION
IS NOT RECOGNIZED FOR FUTURE PROMISES.

The tort of negligent misrepresentation applies only when there has been a negligent

misrepresentation of an existing fact. High Country Movin'. Inc. v. U.S. West Direct Co., 839



P.2d 469 (Colo.App.1992) (a claim of negligent misrepresentation cannot be based solely on a
claim of nonperformance of a promise to do something in the future). The Plaintiffs have not
alleged the misrepresentation of any existing material fact, but have claimed that statements made
concerning some future performance were false. Since the Plaintiffs have failed to allege the
negligent misrepresentation of an existing material fact, this claim should be dismissed. Id.

VII. PLAINTIFFS HAVE FAILED TO STATE A CLAIM
FOR FRAUDULENT CONVERSION.

Conversion is a distinct act of dominion wrongfully exerted over another’s personal
property, without lawful justification. The elements for conversion are: (1) plaintiff’s ownership
or right to possession of the property at the time of the conversion; and (2) defendant’s conversion
by a wrongful act or disposition of plaintitf’s property rights; and (3) damages. Therefore, there
can be no cause for the conversion money.

Plaintiffs in this case have alleged that money was consecrated to the Church in
return for certain promises, i.e., being a member of the Church of the Firstborn, seeing Christ
face to face and receiving a stewardship of property to raise goats. The Plaintiffs have not alleged
that the Defendants obtained any personal property of the Plaintitts by any wrongful act, but that
the property was freely given.

Moreover, conversion applies to the wrongful possession of tangible personal

property, not for the return of money, or damages on a cause of action. The Plaintiffs have not

been deprived of ownership of personal property. Allied Inv. Corp. v. Jasen. 731 A.2d 957

(Md. 1999). (conversion applies to rights in specific tangible property not for the return of



money). It is not alleged that the Defendants exerted any wrongful dominion over the Plaintiff’s
tangible property by a wrongful act, therefore, this claim should be dismissed.

VIII. PLAINTIFFS HAVE ALLEGED A VERBAL CONTRACT; THUS
THERE CAN BE NO CLAIM FOR UNJUST ENRICHMENT.

Plaintiffs have alleged the existence of a verbal contract and have elected to sue for
breach of that contract. Therefore, Plaintiffs’ claim for unjust enrichment should be dismissed.

Recovery under unjust enrichment is available only when no contract exists. Wood v. Utah Farm

Bureau Ins. Co.. 19 P.3d 392 (Ut.App. 2001)

Furthermore, the Plaintiffs have admitted that the property was freely given or
consecrated to the Church in exchange for certain promises. The fact the Plaintiffs voluntarily

gave this money. also precludes their claim for unjust enrichment. Lynch v. Deasoness Medical

Center, 776 P.2d 681 (Wash. 1989) (to establish unjust enrichment, plaintiff cannot be a

volunteer).

IX. PLAINTIFFS HAVE FAILED TO ALLEGE A CLAIM FOR
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS.

In order to state a claim for Intentional Infliction of Emotional Distress the party
must allege that: (1) the conduct complained of was outrageous and intolerable in that it offended
against the generally accepted standards of decency and morality; (2) the offending party intended
to cause, or acted in reckless disregard of the probability of causing. emotional distress; (3) the
plaintiff suffered severe emotional distress; and (4) defendants’ actions was an actual and

proximate cause of the emotional distress. White v. Blackburn, 787 P.2d 1315, 1317 (Ut. App.

1990); Retherford v. AT & T Communications of the Mountain States. Inc.. 844 P.2d 949, 970-

971 (Utah 1992.)



Plaintiffs have failed to properly allege these four necessary elements. Plaintiffs
simply allege that they have suffered great mental anguish from losing money as a result of the
Defendants’ alleged failure to keep their promises. The loss of money, or breach of contract
alone, is not sufficient to recover for intentional infliction of emotional distress. Id.

Furthermore, the Plaintiffs have failed to allege what conduct by each individual
Defendant, was so outrageous and intolerable; and how the conduct of each Defendant was the
direct cause of any severe emotional distress. Without specific facts, it is impossible to determine
whether or not any of the Defendants acted outrageously or intolerable or was the cause of
Plaintiffs" harm.

X. SINCE THE PLAINTIFFS HAVE FAILED TO ALLEGE ANY

UNLAWFUL ACTIVITY ON THE PART OF THE DEFENDANTS

THE RICO CLAIM SHOULD ALSO BE DISMISSED.

The Plaintiffs’ RICO claim should also be dismissed. As set forth above, the
Plaintiffs have failed to allege any unlawtul activity on the part of the Defendants, or any unlawful
activity that would fall under the RICO statute.

Plaintiffs have not alleged any facts to constitute Theft by Deception or Theft of
Service under Utah's statutes. Plaintifts have also failed to allege any facts constituting
Communications Fraud or the Unlawful Dealing with Property by a Fiduciary. Plaintitfs have
merely cited the statutory reference for these claims. They have not alleged any facts to support
these claims.

Merely citing statutes in conclusory form, without facts to substantiate the substance

of the allegation, is not sufficient to withstand a motion to dismiss. Utah Steel & Iron Co. v.

Bosch. 475 P.2d 1019 (Utah 1970) (motion to dismiss should have been granted where complaint

10



alleged defendants conspired to harass, annoy, threaten and intimidate plaintiff, but gave no notice
of nature or substance of alleged acts, and did not mention causation between acts and alleged

effects); Williams v. State Farm Ins. Co.. 656 P.2d 966 (Utah 1982) (the allegation of the

conclusion is not sufficient; the pleading must set forth the nature or substance of the acts

complained of).

The Plaintiffs cannot simply allege that the Defendant violated a statute and cite the
statute they must set forth the nature and substance of the facts constituting the violation. Id. The
RICO claim fails to do this, and should be dismissed.

CONCLUSION

Plaintiffs” Breach of Contract claim cannot be adjudicated as it involves Church
doctrine; is illusory; and in violation of the Statute of Frauds, § 25-5-1 et. seq. U.C.A.,
Therefore it fails as a matter of law. Plaintifts’ Fraud claim fails to set forth the facts and
circumstances constituting the alleged fraud with sufficient particularity, as to each individually-
named Defendant, as required under Rule 9(b) U.R.C.P. This claim should be dismissed.

Negligent Misrepresentation is not a recognized cause of action, as to promises to
be performed in the future, as alleged in this case. This claim should be dismissed. The State of
Utah also does not recognize a claim for breach of fiduciary duty, i.e. Constructive Fraud, against
clerical ministers, as such a finding would require the courts to establish, or favor, one religion
over another, in violation of the First Amendment Establishment Clause. This claim cannot stand.

The Plaintiffs allege that they freely “consecrated” money to the Church for
spiritual reasons, i.e. being a member of the Church of the Firstborn and seeing Christ face to

face. There is no allegation of any specific personal property that was converted; and based on

11



the Plaintiffs’ own allegations, the Defendants did not obtain their donations through any unlawful
means, as required for conversion. The Plaintiffs seeking a return of their money does not state
a claim for conversion.

Plaintiffs’ claim for Unjust Enrichment also fails based on the pleadings, as
Plaintiffs have alleged that they freely “consecrated” their money based on an alleged verbal
contract. Plaintiffs have elected to sue under this alleged contract. Plaintiffs cannot allege the
existence of a contract and that they voluntarily gave money to the Church and maintain their
claim for Unjust Enrichment.

Plaintiffs” RICO claim fails, as a matter of law, for the reasons stated above.
Furthermore, the Plaintiffs have failed to sufficiently allege any type of wrongtul act on the part
of the Defendants, or unlawful activity, that would fall under the “Pattern of Unlawful Activity
Act” (RICO) statutes.

Plaintiffs’ claim of Intentional Infliction of Emotional Distress also fails. Plaintifts
have failed to allege the proper elements for intentional infliction of emotional distress. Plaintiffs
claim that losing their money caused them great mental anguish, alone is insufficient to state a
claim for Intentional Infliction of Emotional Distress.

Based on the foregoing all of Plaintiffs’ claims should be dismissed.

DATED this /22 day of March 2003.

5’)’/‘6&/ &(), 4/0(
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CERTIFICATE OF MAILING

intl
I hereby certify on the bfﬁ day of March, 2003, a true and correct copy of the

foregoing MEMORANDUM IN SUPPORT OF MOTION TO DISMISS was mailed. postage

prepaid, to the following:

Don S. Redd

Attorney for Kaziah May Hancock
and Cindy Stewart

Attorney for Plaintiffs

44 North Main

Layton. UT 84041

Clark R. Nielson
68 South Main Street, Suite 600
Salt Lake City, Utah 84101

Daniel Simmons

True and Living Church of Jesus Christ
of Saints of the Last Days

37 South Main

Manti, Utah 84642

John H. Jacobs

JACOBS & EDDY, P.C.
Attorney for Kay Crabtree
75 North Center Street
American Fork, UT 84003

William Lithgow
37550 Pine Knoll Ave.
Palm Desert, CA 92211

Keith Larson
111 Center
Snowflake AR 85937

Phillip P. Savage

340 West 400 South
Manti, Utah 84642
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Name: T. Dovals o U/M}QAA RANTITI 0 LT ey

Address: 297 - "4l Sg ; o o )
e —— SO 6P Y 28
Phone: RB5-9%29 wz oo - .
W o, Ao = oo
. CLinn

IN THE JUDICIAL DISTRKCW—DU_Y
—- . NA “ -1 ]

OF ___é%égdfggtg_ COUNTY, STATE OF UTAH

*
I. DO@.O)/QS Go/'}({% A *
i *
Plaintiff, * DECREE OF DIVORCE
* AND JUDGMENT
vSs. *
( *
Koziad May Tnedase . *
’ * Case No. q@VbOOO 0~
Defendant. * . — _
* Judge Ll)tiljs é; /JUKb&kj
»*
STATE OF UTAH, Dept of *
Human Services *
Intervenor. *
*
[ ] The above-entitled matter came on for hearing on '
before the Honorable . The

Plaintiff appeared in person.

[ ] The above-entitled matter came on before tne court on

Plaintiff's Affidavit for Entry of Divorce Decree in

accordance with Rule 4-913 Code of Judicial Administrations. _ <.,
b
{ ]The Defendant was regularly served but failed to appear in -E.E; ®
person or otherwise file responsive pleadings and the Court ::
therefore enters the Defendant's default. “12%
i
=<

[ ]The Court issued an Order for Publication of Summons and said . =
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Summons was published in the .

a newspaper of general circulation in the above-entitled
county once a week for four (4) consecutive weeks from

to inclusive. The Clerk of Court

mailed a true and correct copy of the Summons and Complaint to
the Defendant at his last known address and duly executed an

Affidavit of Mailing certifying said mailing.

[ ]The Defendant appeared in person and was represented by

[ ]More than ninety days has passed since this matter was filed
with the Court or the parties have completed the Divorce

Education Course.

The Court, having found and entered its Findings of Fact and
Conclusions of Law and being otherwise fully advised, 1t is

hereby,

ORDERED, ADJUDGED AND DECREED:

1. That the Plaintiff is hereby awarded a Decree of
Divorce from the Defendant, such to become final upon signature

and entry herein.
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2. That there have been 0 children born as issue of this

marriage to wit: (T;afl_

I~
CHILDREN BORN OF THIS MARRIAGE
NAME DATE OF BIRTH SOCIAL SECURITY NUMBER
[ 1 3. That the [ ]Plaintiff [ ]Defendant is a fit and proper

person to be awarded the permanent care, custody and control of the
minor children of the parties, subject to the [ ]Plaintiff's [
]Defendant’'s right to visit with the children at reasonable times

and places.

[ ] 3. That both parents be awarded the joint legal custody of
the minor children, but that the [ ]JPlaintiff [ ]Defendant be
awarded the primary physical custody of the children, subject to the
other party's right to visit with the children at reasonable times

and places.

1 3. That each parent be awarded the permanent care, custody,

and control of the minor children as specified below, subject to the

QC Ver. 12-17-95 Page 3 of 14



LARS nw?‘49?§?'

non-custodial parent's right to visit with the children at

reasonable times and places.

{1 3. That both parties be awarded the joint legal custody of
the minor children, but that the primary physical custody of the
children be given to each parent as specified below, subject to the
non-custodial parent's right to visit with the children at

reasonable times and places.

CHILDREN BORN OF THIS MARRIAGE ]F

NAME CUSTODIAN

4. That pursuant to U.C.A. 78-45-7 et sea. (1953 as amended)}
the [ ]Plaintiff [ ]Defendant be ordered to pay to the [

JPlaintiff [ ]Defendant as and for child support:

a. A sum of not less than § per month as base
support for the minor children of the parties, pursuant to the
Uniform Child Support Guidelines until said children become 18 years
of age, or have graduated from high school during the children's

normal and expected year of graduation, whichever occurs later.
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b. The base child support award should be reduced by 50%
for each minor child for time periods during which such minor child
is with the non-custodial parent by order for at least 25 of any 30
consecutive days. If the dependent child is a recipient of Aid to
Families with Dependent Children. anv agreement Yy the plZllcs ifur
reduction of child support during extended visitation shall be
approved by the Office of Recovery Services. However, normal

visitation and holiday visits to the custodial parent shall not be

considered an interruption of the consecutive day requirement.

c. The obligee (custodial parent) shall be entitled to
mandatory income withholding relief pursuant to U.C.A. 62A-1l1 parts
4 and 5 (1953 as amended), and any Federal and State tax refunds or
rebates due the Defendant may be intercepted by the State of Utah
and applied to existing child support arrearages. This income
withholding procedure should apply to existing and future payors.
All withheld income should be submitted to the Office of Recovery
Services until such time as the Defendant no longer owes child

support to the Plaintiff.

d. The issue of child support arrearages may be determined

by further judicial or administrative process.
e. Each of the parties should be under mutual obligation to

notify the other within ten (10) days of any change in monthly

income.
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5. That pursuant to U.C.A. 78-45-7.15 (1953) as amended:

a. Both parties should be required to maintain insurance
for medical expenses for the benefit of the minor children where

available at reasonable cost.

b. Both parties shall share equally the out-of-pocket costs
of the premium actually paid by a parent for the children's portion

of the insurance.

c. Both parties should share equally all reasonable and
necessary uninsured medical expenses, including deductibles and
co-payments, incurred for the minor children and actually paid by

the parties.

d. The parent who incurs medical expenses shall provide
written verification of the cost and payment of medical expenses to

the other parent within 30 days of payment.

e. A parent incurring medical expenses may be denied the
right to receive credit for the expenses or to recover the other
parent's share of the expenses if that parent fails to comply with

the Subparagraph "d" above.

6. That pursuant to U.C.A. 78-45-7.16 (1953 as amended) both
parties should share equally the reasonable work-related or career
or occupational training for child care expenses of the custodial

parent.
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a. The non-custodial parent shall begin paying his or her
share of child care expenses on a monthly basis immediately upon

presentation of proof of the child care expense.

b. The parent who incurs child care expenses shall provide
written verification of the cost and identity of a child care
provider to the other parent upon initial engagement of a provider
and thereafter on the request of the other parent. The parent shall
notify the other parent of any change of a child care provider or
the monthly expense of child care within 30 calendar days of the
date of the change. A parent incurring child care expenses may be
denied the right to receive credit for the expenses or to recover
the other parent's share of the expenses if the parent incurring the

expenses fails to comply with these provisions.

ty] 7. That each party be ordered to assume and pay the

following:

QC Ver. 12-17-95 Page 7 of 14 DECREE OF NDIVORCE



a. The Plaintiff:

Obligation Amount

Ay devsm Lusnber S 87w
ﬁén4u2 ﬁgasgg S 357.00
Nawmons Hrdwr 3 25000
Quurnssor. Ualley bosp - S 75300

Dr. Nay s [07.00
D Beek s %7 74

$
s
b. The Defendant:

Obligation Amount “
fean outreate T cpp.o s /@-m»fw
oyt properly” (o070 |}

s
s
s
s
s
s

c. All remaining debts and cobligations shculd be the

responsibility of the party who incurred the particular debt.

{1 8. That personal property of the parties shculd be

distributed as follows:
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a. To the Plaintiff: #@74 fradey . 7 hoses .

b. To the Defendant:_77/fe §/L/1me y.prmw//% M/A//s.wn
MMMA/S Ck&%f W@S J/\em«ammm /w{(\;é/,«é/ W&

‘c. All remaining personal property should be awarded to

each of the parties as they have heretofore divided it.

D{] 9. That during the course of the marriage, the parties

acquired certain real property to wit:

arsw ¢ Ss M e

more particularly described by the following legal

description:

LaZ”OZ Blwei 27, Za7 A/ ﬂﬁﬂ/ﬁ Clury deﬂ/;ﬂ/ jcm/%ﬁ
lovily STz e es)

LX? b. Such preoperty should pDe sold as soon as csasonably

practicable and the proceeds of the sale applied as follows:
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i. First, to pay expenses of sale;

1i. Second, to retire any and all
mortgages and liens;

iii. Third, to pay all marital debts
and obligations;

iv. Last, the balance remaining
thereafter to be divided equally

between the parties.

[ ] b. That the [ ]Plaintiff mDefendant be awarded the home
and real property as [ ]Plaintiff's [XgDefendant's sole and

exclusive property.

[ 1 b. That the [ ]JPlaintiff QX?Defendant should be awarded the
exclusive use and possession of the parties' home until the

occurrence of the fir-st of the fcllowing conditcions:

i. The youngest child of the parties reaches
eighteen (18) years of age, marries, or
otherwise becomes emancipated; or/

ii. The party remarries;

iii. The party ceases to use the home as the
primary residence;

iv. The party cohabits with a non-relative

adult of the opposite sex in the home.

[ ] c. Upon the occurrence of the first of the conditions

enumerated above, the Defendant should receive an appropriate share
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of the equity existing at the date of the entry of the Decree of

—e+ wwie> waceel 1D sald nome as determined by an appraisal
conducted by a mutually agreed upon appraiser, and deducting from
the appraised value the amount of all encumbrances. The Plaintiff
should receive all equity in excess of the Defendant's
aforementioned share of equity in said home existing at the time of

the entry of the Decree in this matter.

Cé? home located at:
027240 4 , Mot U,

more particularly described by the following legal

description:
Aﬂij/ ,EMaﬁ;J;g 72&Qf_”/7t Mang? Loy S&?VE% S&ﬂpméj
KLZQML%;;QQ%ZZQf?éLﬁiA.

[ ] 2. Such property should be 350ld as soon c¢cs reasonably
practicable and the proceeds of the sale applied as follows:
i. First, to pay expenses of sale;

{i. Second, to retire any and all
mortgages and liens;

11i. Third, to pay a.. marital debts
and obligations;

iv. Last, the balance remaining
thereafter to be divided equally

between the parties.

[ 1] e. That the [ ]Plaintiff [ ]Defendant be awarded the home
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and real property as [ ]Plaintiff's [ ]Defendant's sole and

exclusive property.

[ ] e. That the [ ]JPlaintiff L{?Defendant should be awarded the
exclugsive use and possession of the parties' home until the

occurrence of the first of the following conditions:

i. The youngest child of the parties reaches
eighteen (18) years of age, marries, or
otherwise becomes emancipated; or/

ii. The party remarries;

iii. The pa<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>