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Issue II: Is there a genuine issue of material fact regarding whether
Dr. Watts’ delay in appropriate treatment of Ms. Johnson between Nov. 6,
1998 and Nov. 9, 1998 was a reasonably foreseeable cause of injury?

Supporting Authority: The supporting authority is the same as for

the first issue.

Standard of Review: The standard of review is the same as for the

first issue.
Both issues are preserved for review pursuant to the trial court’s Order
Certifying Judgment as Final under Rule 54(b), Utah Rules of Civil

Procedure, dated November 7, 2003. (R. 857)

DETERMINATIVE PROVISIONS ON APPEAL
This appeal turns upon the application of Rule 56(c) of the Utah Rules
of Civil Procedure. This section provides:
The judgment sought shall be rendered if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law.

STATEMENT OF THE CASE

Ms. Johnson sued Gary Watts. M.D. on December 19, 2001 asserting
two negligence claims against Dr. Watts. First, Dr. Watts, a radiologist and

the nephew of Mrs. Johnson, was negligent when he failed to consult Ms.
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Judgment as Final was entered Nov. 10, 2003. The Notice of Appeal was
filed December 3, 2003.

STATEMENT OF FACTS

1. Ms. Lucy Johnson was formerly Ms. Lucy MaclLeod. For tﬁe
purposes of this appellate brief, she will be named as Ms. Johnson. (R.
414).

2 In late October 1998, Ms. Johnson contacted her nephew Dr. Watts,
and requested assistance in securing diagnosis and treatment for her
complaints of stomach pain. (R.280).

3 Dr. Watts is Board certified in radiology and provided medical
services in radiology at Utah Valiey Regional Medical Center
(“UVRMC”) and elsewhere. (R. 280).

4 On October 27, 1998, Dr. Watts arranged a surgical consultation for
Ms. Johnson with Dr. Douglas Kohler, (“Dr. Kohler”) a general
surgeon. .Dr. Kohler determined that Mrs. Johnson needed to have
surgery to remove her gallbladder. (R. 279).

5 Dr. Kohler performed the surgery to remove her gall bladder on
November 3, 1998, resulting in a perforation to her bowel. (R. 279).

6 Mrs. Johnson was discharged from UVRMC on November 4, 1998.

(R. 35)
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negligent failure to contact Dr. Salisbury was a proximate cause of Ms.
Johnson’s injury.

| Second, Ms. Johnson claimed that Dr. Watts’ delay in consulting a
surgeon on and after Nov. 6 caused her additional injury. Dr. Hance’s
affidavit stated that Ms. Johnson’s intra-abdominal infection continued and
worsened after she first complained of abdominal pain to Dr. Watts on Nov.
5, 1998. Dr. Hance further stated that Dr. Watts was negligent in failing to
consult a surgeon when he re-admitted Ms. Johnson to the hospital on Nov.
6, 1998. Moreover, Dr. Hance stated that because of this failure to consult a
surgeon, Ms. Johnson suffered pain, increasing infection, additional
complications and additional hospitalization, and incurred additional
medical bills.

Adding to Dr. Hance’s testimony, Dr. Barton, a surgeon, stated that
the appropriate treatment upon recognition of a bowel perforation in
plaintiff’s circumstances is prompt surgical treatment. It is reasonable to
infer from Hance’s and Barton’s evidence that Ms. Johnson would have had
prompt surgery for the perforated bowel and intra-abdominal infection if Dr.
Watts had contacted a surgeon on November 6, as he should have done.
Going further, such an inference leads to the conclusion that delaying the

surgery from November 6 to November 9, when Dr. Kohler returned,
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Kohler . ..” and that “[t]he referral to Dr. Kohler led to the surgery
performed by Kohler in which plaintiff was injured.”(R.322). The trial court
should have viewed these statements in the light most favorable to plaintiff,
accepting the statements as fact. Having done so, the trial court would then
have had before it the “one sworn statement” establishing a dispute and
summary judgment would have been inappropriate. Moreover, the dispute
was a causation issue where summary judgment is aﬁpropriate only if there
is no evidence upon which a reasonable jury could infer causation; the trial
court’s grant of summary judgment thus becomes even more dubious.

There is evidence directly stating that Mrs. Johnson’s injury was
caused by Watts’ failure to consult Dr. Salisbury. There is also evidence
from which a reasonable inference can be drawn to the same effect. Finally,
the negligent consultation of Dr. Kohler was reasonably foreseeable cause of
a surgical injury. Accordingly, this Court should reverse the trial court’s
decision.

C. There Is Evidence That Dr Watts’ Negligent Failure To Timely

Consult A Surgeon On Re-Admitting Mrs. Johnson To The Hospital
Caused Additional Injury.

The trial court erred in granting summary judgment on the second
issue of causation in this case. Ms. Johnson claims that Dr. Watts’ negligent

failure to consult a surgeon when she was re-admitted to the hospital on
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affidavit, inappropriate and the two and one-half day wait for appropriate
treatment caused additional damage. “Because Dr. Watts failed to consult a
surgeon in a timely fashion on and after November 6, 1998, plaintiff
suffered pain and increasing infection for at least two and one-half days
without appropriate treatment.” (R. 321)

Dr. Hance also makes a direct connection between the failure to
consult a surgeon and “specific complications” in his deposition testimony.
Dr. Hance was asked directly about this issue in his deposition and this
deposition testimony was before the court.

Question; Did you intend to render any opinions at trial, sir, with
respect
to any supposed delay in the performing of that second
surgery?

Answer: Only that the delay in making the diagnosis of the

perforation and

undertaking the second surgery resulted in this large
abscess that

she had.

Question: Do you intend to testify that the supposed delay in doing
the second surgery caused any of her problems in doing the
second surgery between the time of that surgery and the
present?

Answer: It caused large abscess to form. In other words, normally if
you have a perforated small bowel and it’s promptly
recognized and promptly operated on, you do not expect a
large abscess to form, which she did have she went to
surgery several days later.

(R. 325)(emphasis added)
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Dr. Barton accepts that assumption and opines that immediate surgery is the
only non-negligent course of action. R.316, p. 81, Line 13)

Likewise, Dr. Hance’s deposition testimony directly stated that
surgery should have been performed on readmission. In response to a
question about the appropriate care if a general surgeon had been consulted
on Ms. Johnson’s readmission to the hospital, without any qualifiers as to
whether or not a perforation was found by that surgeon, Dr. Hance states that
“she would have been taken back to surgery and the perforation closed.” (R.
325, p. 42, line 8) These statements of Drs. Barton and Hance both directly
contradict the trial c;ourts’ conclusion as to whether or not surgery would
have been performed if Dr. Watts had acted non-negligently on readmission
of Mrs. Johnson to the hospital.

The court was called upon to determine if there was evidence
presented that Dr. Watts’ failure to consult a surgeon resulted in damage to
Mrs. Johnson. The court concluded there was no such evidence and granted
summary judgment. However, in direct affidavit statements aﬁd in
inferences from deposition testimony, Dr. Hance and Dr. Barton both
identified damages such as increased severity of infection, larger abscess,
additional fnedical bills, additional hospitalization, additional pain,

additional scarring, fever and toxicity and “additional complications.” There
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Based upon the record of this matter, the argument at the hearing on the Motion and for

the reasons set forth in Gary Waits, M.D.’s Motion and good cause appearing therefor;

IT IS HEREBY ORDERED as follows:

1. Gary Watts. M.D s Motion for Summary Judgment is granfed.

2. All causes of action against Gary Watts, M.D. are hereby dismissed with
preudice.

DATED thisJod day of <l N 2003,
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Page 18 Page 20
1 A. Atthis point -- let me see here. Let ] Q. Okay. Number four, is that PTX?
2 e refer to her TPN orders. I don't see the date. 2 A, Yes.
3 Q. If1look at the physicians orders maybe 3 Q. For pneumothorax?
4 this will help. On pages 4 and 5 there's an 4 A. Pneumothorax, yes.
S 11-17-98 order that indicates TPN orders. There's 5 Q. Do you know how Mrs. MacLeod developed a
6 also an order on the next day, the 18th, that 6 pneumothorax?
7 indicates TPN orders. - 7 A. 1believe that happened over the weekend
8 A. Yes. 8 and again we don't have the notes here from that
9 Q. And then it's not unti] the 19th that 9 but] believe they were placing a central line and
10 the order indicates TPN held. 10 she developed a pneumothorax secondary to the
11 A. Yes. 11 central line.
12 Q. So at least from what we can see in the 12 Q. Itake it that you weren't participating
13 records on 11-17-98, would that suggest that 13 inany way in placement of the central line.
14 Mrs. MacLeod is still getting TPN? 14 A. No.
15 A, Yes. 15 Q. Do you know if placement of the central
16 Q. But being allowed to eat in addition. 16 line was necessitated for the TPN?
17 A. Yes. 17 A. Central line is required for TPN.
18 Q. Okay. And I suppose at some point in 18 Q. Do you know if she would have required a
19 time when she was eating and drinking sufficiently, 19 central line in the absence of needing it for TPN?
20 the TPN would be weaned and subsequently 20 A. Idon't.
21 discontinued? 21 Q. Okay. And at the time of your
22 A. Exactly. 22 -evaluation on the 17th of November, how did you
23 Q. Did you have the decision making role in 23 determine that the pneumothorax was stable?
24  making that determination? 24 A. Her saturations and oxygen were good.
25 A. 1believe I was the one who ordered the 25 She wasn't complaining of shortness of breath or
Page 19 Page 21
1 TPN to be stopped. 1 having problems in any way regarding her breathing
2 Q. Okay. Thank you. So locking again on 2 and in addition, I put arrow pulmonary. My
3 page 13, just so I can understand your writing, 3 intention there is to say this is being followed by
4 assessment, is that DM again? 4 the pulmonologists.
5 A. Uh-huh 5 Q. Okay. Do you know who the pulmonologist
6 Q. Okay. Not requiring insulin? 6 was that was following her pneumothorax?
7 A. Uh-huh 7 A. ldon't.
8 Q. Okay. Do you know if -~ did you order a 8 Q. Okay. Do you have any indication that
9 sliding scale insulin -- 9 Mis. MacLeod suffered any permanent effects from
10 A. Yes. 10 having developed a pneumothorax during this
11 Q. --in addition to the insulin that was 11 hospitalization?
12 inthe TPN? 12 A. My recollection is she didn't have any
13 A. Originally we used a low level sliding 13 sequelae from the pneumothorax. It never became
14 scale insulin and then we added it to the TPN and 14 much more of a problem after that.
15 the sliding scale was continued to be used as 15 Q. Okay. And is it your understanding that
16 needed but it became less and less required. 16 that pneumothorax ultimately resolved and her lung
17 Q. Okay. Looking at number three, does 17 reexpanded?
18 that say fluid even now? 18 A. That's my understanding.
19 A. Uh-huh. 19 Q. Okay. Number five, you refer to an
20 Q. Continue PO? 20 increased white blood count. You've got question
21 A. Yes. : 21 mark, CDIF. What does it say after that?
22 Q. Okay. So insofar as retaining excess 22 A. Check stools for toxin and culture if
23 fluid it appears that she wasn't, at least as of 23 she has lots of stools. And then [ say the rest
24 the time of this examination. 24 should be covered by imipenem, which was the
25 A. Exactly. 25 antibiotic she was on.

6 (Pages 18 to 21)

Corneia deposition
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