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[T MM OURT OF THL o T OF UTAH

AT
Fiaonr oy and Sy o llant,
V. Unse No. 19148
ol D GoRDON PRAY LE
erendant, and mespondent.
BRIEF OF PLAINTIFF-AUPELLANT
* * * x ¥ ¥ A * O*X  ¥ ¥ X X X ¥ x A *
CTATEMENT OF THE KIND OF CASE
Tron. “ivil action commencoed on April 11, 1980, by
pleins Tt r=appellant, hereinatrter enlied plaintiff, against
Che dorendant-recpondent, hereinafter called defendant, in
thie Davic Covimty District Ceourt ror personal injury special
sl monerad damages  which  plaintiff claimed to  have

Surere |

e pdent
RN ot
(SO
iyl

v

e o0 result  of o motor  vehlele intersection
e d by derendant's negligence on February 1,
Ry, Urah, The deferdant answered the complaint
sthier derenses  arfirmatively pleaded a  "full,
ot leote Reloose" exeruted by plaintiff on March

t o cretrial on March 19, 1981, the Honorable J.



Durfy Palmer pre. (ng, 17 was ocdered 00 e trial
the above entitled ation o bhituroared e o000 1
of the scopwe. conctruction g oot ot cod e le o
atffirmatively ploeaddcod oo Bipco Aot e b ol oyt
the trial court precedlny o trind A LR O T
the complaint. Throuchant  this trlot the oo lant w1l

refer to the transcript of evidence -5 (7T, Y othe record

it

2¢ (R. ), and defendant's exhibitsg received in evidence

The tre vl iby o e e

T the affi plecded Redenoo was e s T
court,  the Henoradvdle Thorrley Voo Jwg [ S AR D I T ; v

1ttt day orf May. 1231, several week.s Joliowiow oaid tria,
the presiding judge orally compunioated Lo She de Dendant '
counsel hiv finding of facts in Taver of the acrendant and

againct the [laintift on the Lusue . T Ly

conctruction ard effect o1 the Folease, 7-0d e comipt,

(o8

dirscle that Lhe  complaint for porsonnad AV s !
dismissed on T aerlta. Sulooaguent ! R NS SR A

and ord. r, the df ferdant prepared onn arm ot reed

Cfindings of rzot, concrasdsns IS ST O P L



el Swan around June 1, 1981, but the came

S e or cdyned st flided, Upon stipulation of  counsel
ot h cospe Ve parties wnd o ut their  instance  ana
et L o prabic [oagla L. Cornaby, District Judge,

srredomed i led corgparable Tindings of fact, conclusions
law, and Judement o dicmissal on April 7, 1983, in the

e crtesd of Judose Swan In o ocder to accommodate and

toth ot ty cory Lilze this 'ase and to enable
poart st cltner orpeeel o put the cace to rest (R. 27

! ~o0 ). Tee ol laulir appeals frem said findings of

T v law, wnd judorment f dismissal.

RELIED S0 0ls O APEEAL

Phee pioont o sevks 0 e raal s a0 matter of law of
MRS SIS DR VE Coraer o oo lusions of law, and judgment of
Lyl N ror a2 judgment in favor of the

dint LUy coanatter o law on the tirurcated issue of the
po, cenet e ction, and ertfect of  the release involved
Lhee T ldintiff docs not seek a4 new trial because it
bero bl st the present trial record encompasses all
oo et s ooential to a final decision herein.
STATEMENT OF FACTS
pooretrury L, 1979, the plaintiff was involved in a

- e 1o i bont a2t Roy, Utah (R, 1,2).



Plaintiff claims tnat detendsnt's neglicence  caused  the
collision and thut =« o rooalt of the collivion plaintivy
suffered personal injurivs, medic e, lose o
earnings and property damage (R. 1-0, wad 7. 1o,27.28).

The defendant carried automobile liability insurance
with State Farm Insurance Company, hereinafter called State
Farm (T. 4,5), and shortly after the accident plaintify
contacted, or was contacted by, reprecentatives of State
Farm including « property damage repal: cotimator (1.6, 1)
and one Homer ['. Randall who was o« claims adjuster i
charge »7 wmanaging and adjusting plaintiff's losces (T, 4o

8,16,25).

Five exhibits were offered on stipulastion and recelived

in evidence (R. 22,24), namely:

EXHIBIT NO. DATE QOF INGST. DESCRIPTION
1. 2/2/76 Repailr estimat.
prepared Ly State
Parn roflect Ly
cost 1 repalrs Lo
be $£.02.45,
2. 378778 Relcas  signed hy

plaintif'f wbut pre-
paured and moedificd

by Statc Farn
reflecting Lot
corslderanion U

$622. 45,



3 3/38/78 State  Form draft
o 5020 0458,

4. RVANAR= dational Car Rentwl
invoice for $31.50.

O. /10748 State Farm draft to
Jenson and Sons in
amount of $31.50
for car rental.

Homer F. Randall testified, in substance, as follows:

(1) that he had veen empluyed by State Farm for 1834 years
aaa claims sdjuster (T, 4)5 (L) thot he managed the
adjustment ot plaintiff's :loims (T. 5-8,15); (c¢) that he
coicluded that liability was protably agoinst State Farm's
insured (T.5); (1) that the printed matter in Exhibit 2 is
a ctandard relence form used by State Farmg (1. 7,8); (e)
thnt the handwriting in Dxhibit 2, except for plaintiff's
signature, i3 thut of Mr. Randall (T. 7,8); (f) that the
typed matter on kExhiblt 2 1s in words scelected by State
Fyrm o and  inserted by stuff of State Farm (T. 8,159); (g)
“hat he had conversations with plaintiff, but he cannot
remember ner other  than by name (T, 5), and he cannot
remertier the cont 'nts of conversations (T.5,l6,l7,35), nor
whette-r e I fuct  represented that release was for
Pronerty  damage  only (T.1€, 17,35); (h) that State Farm
poridd B<l. oy car o rental about one week following the release

CectUo o an cnrreement cutside the release (T, 10,16,27);



(i) that he broew ploinnivr wos oo o0 e om0 o e

(T. 10,11,c%, 000, ol v et o g vy o rp gyt whie b
plaintitr’f had becn rel-zced uy hev dector (T 11)5 () that
State torm paild to plaintils tio coaet amount o b coato
repalr estimate in concideration tor by relea.e (kx.
i,2,3, T. 9): (k) that the release wag =xocuted some five
weeks after tLho accldent and he had no iuea ac to extent of
plaintiff's m>dicals or no-fault coverage (2. 10,11,1 );
(1) that =21 insurance adjuster heo o duty to  jeul fairiy
with claimanty (1. 11,12 [ IR B e Wio awWere o
arguments by plaintift with office stafr (T 16,332); (!

that he doec nat remember whoethor he miorepreseont.od
scove of the releas. in 1678 (3, 16,17, % ) () thot State
Farm puald  plainvirff's  Insurance  carrion for  ro-tault
benefits an mount of $2,100.00, plus(r. <7); =nd, (p) tht
he has an understanding of the Utah no-rfaalt Iaw (T.27,35).

The plaintirr testificod, in osul ctarnce. e tollews: (a)
that she zurtered perzonsl injurios, loss oU aurnings, and
incurred medicrsl  experces,  in oxXcusy ol LP 000,00 a8 0

(T, 23); (&) thuat ylaintit? argued

result or cuzid
with Stafte Puarm star:r, cauncod incortion of typed patter,
and relied on Hom-r Sandall concerning the ccope and cifed

of Ul rels oo (T. T, by L S U Y S SO DU U A



et oty ibeme s mandall o shie that was releasing property

i ple troee vk, 42)y () some five days after the
e bosoe plaint DU demanded cnr ovental payment which was in
Lonoenil Bapeh 1y 197R L (B Y, T 27)Y;  (d) that

foadntict Toocacred o in o oxoers of 35,000, in medical bills

~nd o oshe continues b owe Dur medical bills reculting from
this accident (0. 28,29); and (e) plaintiff trusted Homer
Fandall and did not think he would lie to her (T. 32).

ity action for perconal 1njuries with a prayer for
special oond pencral darages was filed by plaintiff in the
[ovis Conty Dictri ot Court on April 14, 1980 (R. 1,2).
taIintify w.oo vepresentod by Fichard Richards, Esq., who
cubcegquent Iy owithdrew  nie appearsnce  in this action  (R.
1n), arel 1o writer cntered his appearance as counsel for
plaintift i Gnraeery 3000 1981 (R. 19). The plaintiff's
counsel es diligently sought to put this part of the case
iroo portare ror t'insl rescluticn since the trial on May
Lo, 1onl (k. °29,26,28, and final entry in Record). The
Slaintisr oand ter counsel are grateful for the assistance
;¢ dadee Cornaby  in oputting this case in a condition for
sppoonl Lo ~ven o wdverse determination is preferable
toons derterminet omn oatowll,

PRELIMINARY STATEMENT

I . rororted that Abraham Lincoln, exasperated with



thie meaningless rhetoric o o fell w lawyer,

can compress the most words int troo cmallo - bdoy o sy
man T ever met 0" o niie o writlor Yool e oo e T e
and compress  the meot Tdesn into owiiot oo virct blaeth wy

AT Timited eviden o and Loacaen,

appear to be ooco

Altnhough Rebert Gordon Travis appears in this proceed-

ing a3 the named defendant-appellunt, the resl party in
interest in these proceedings i: State Farm lnsurance

Company whoch assumed the roll ¢

[

representing dot~ndunt
and is Lwmediately involived toe the  almost  —omplote
excluslon of derendant In tne statem i o £ Ly now be o
the court.

Crondlty  incuranco comoanticos  are a  orvucturcd  and
sophilisticated  industry whish deul  with  printed  “"ropem”

in thelr adjustins

general vreloases on o dally busine:
and settlement of losses. The Utah courts are going to have
to meet issues concerning the c¢orotruction, ccope  and
effect of releazes with increasing regulurity becauce of
the trade wractices involving adv-.nce payments bty lrourance

carriers designcd to Lointiadin contreol over olsimats, and

the wmany relosse loeuen doveloping s o peoult of Tl ot
ne-fault and  coperatly rreglience ctotates and o thelr
interpretations. General rel oy re uccd Ly th



insurance  inbettry like confettl without thought gilven by
-ither  the industry  or  c¢laimants to problems such  as
whether thoy cextend Lo tnird-party <laims, subrogation,
sroltration, and unanticlipated liability policy coverages.
That 1is, until a claim arises following a so-called general
release, after which the rclease is raised as a defense by
knowledgeable insurance carrliers and their lawyers against
uninformed and unsuspecting lay public who do not under-
stand  that they need an cqually knowledgeable lawyer on
retainer nocwadays. And it 1s questionable whether the
average lawyer 1o sophisticated enough in the fluctuating
comparative  coepligence environment in Utah to predict the
concequences ot the printed matter of form releases and
printed  endorsemsnt  forms commonly found on the reverse
suid of 1ncurance drafts. Some of the consequences of such
releases may, or may not, develop three or four years down
the road depending on this court's decisions relative to
~ontribution and insurance pelicy exclusions.

Summarizing the foregoing, this case involves princi-
{'les of law and social policy which extend far beyond the
limited fact =cituation contained in the short transcript
and exhibits Lefore this court on appeal. This case also

inve ives the comparative sophistication of State Farm as
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meet her burdeon U T
sald  gencral  roleace,.n Sladntios SRR

rinding was orrvonfous s Ty v e b

detfendant

[EES 0 A Che ultitste toivden o ot
that there was a goncral rols wse cexeout 1 oby 1 ha
Rule & (o), Utah Rules of Jivil Frocedur
that "In 2 nlewding to o proceditg plo 2y,
set forth aftirmatively...rclessoo and o thic

censtituting  ar avoldanice v ctirmative dodpee
elementry that the burden ot jro 0 o0 peoroui i
the party acoerting or vleadigo oo o8t Tye

See, 31-A0 O, 0000, hvidenco, Yection

04 Fen, Cdp R LTS A LI TS O €70 B AR I
gence, derrn Ttarden of procs Ut T s
Toparty toome s thooveguar neont R NV v ]
fact oo proved™ by the v Lo bt st e i
Fule 1 (%) , MLk o Mo der I (R SES AP U Y
dence" which 15 Vters o refoepog 8 T rard
forward,

Appleman oro lovuwr e, tlon 1oL
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nLviever
proof apon o
[ I ot ootk e del ndan pleading a
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L tre e 0 0 e Dwr biate v, wWalker Bany &

L o4% PLo2d 682 (1956), this

AR SR oot oo e D e b otinetion belween

Larden o producing

S0 STRSUR P b Pooror i b verains throaghout B
-, [ DTy vl Lo ey D0 derends on b

e v Dty Lheioas o burden ol produsing

Sleariy, o doterarat maa the e don 0P proor on the
et PR S = o1 il v L ated Lhils pur Jden

maireed owl tee der ndend oo out o the triawl. Plaintiff
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teth  property Lo ot by Srdury ot Pl
crecuted e v BN ce e te e b R S R
submits  that troie Jinding by the conrt o onbriory o
the undisputed ovidence and tho law ol conctruciion pertain-
ing to contraci:-.

The undisyuted evidence in this rase includes: ()
that plaintifr and defendant were involved in a vehicle
‘()

collision tn Woecer Joeanty, Jtoioe on ebruaarey Do Do) whioh

resulted 0 ciains by ploasniitt oay s lncd detendant ror both
[orconal  injuries and  property ciamuye (B 1,0 and T.of
15y (w) that e defendant wao gnsured for Linbility by
Srtate  Ferm, oang o oan adiduster ror Gtate Farm procecded
inveostisate fre o aceident (T, )3 (¢) that State boorm mode o
Prcl iy Geteran it ion thit Liabllity  wan probably
dowonot it e dnoiared and proceeded to adjust o the plaintifi'e

claims (T -, ) (d) oo Stute Ferm propqred the releace,

pxhiibot o v the torm o signed by pleiatifnoon Mareh 8
Poady (T e=ogy () Sttty Parm o padd te plant iU thie sum of

A aid e Teny

N S D caeetly equnlled

et e e Cooreroore Ve her ooiebe oot



Stamste hnvines bteon provared by Ztute Farm (Ex. 1, T. 6);

g () piadntit? arfirnatively testified tnat the releacse

Lo ol e enr o only (3. Z29,26), and the

State Parmoadiacter cowld not remember his representations

The dicjut o ceontentions in Lhils include: () thne

intenticn S0 Ut parties at tre tiwme the release was
executed and  payment made; and, (b) the representations
made by State F[Furm and 113 representatives to plaintiff
prior to and ©t the time the release was executed by plain-
Lirf and $622.45 received by her.

Troe releace (bx. 2), prepared in its entirety by State

Farm and ity itatives (T. 7,%,y). i3 an interesting

document. [t 1e a printed standard rorm relcase customarily
u.od by State Farm (T. 7,8), but typed on sald release by
State Farm preceding the printed text is the following:

The undersigned is not relcusing any

part of his ¢laim for which he has

received or will in the future receive

poyments under personal injury

protection insurance available to him.

The rrescnt or tuture subrogation rights of any
incurcr ror making payments under such

covera;e 1s reserved.

e t1lointirt respectfully submits that the above

typoed recerver ion in oand of itself qualifies the release

15.



and reserves unoquovocall, ey L e R O I A
have for personal injuries v 59t ion Lo oany careopeat o
claims.

A releasc is contractual o onature and wseneral prine-
ciples of contract luaw vertaining to iatcrvorotation, clfect
and construction are applicable thercteo, 66 Am. Jur. 24,

Kelease, Section 1; 76 C.J.S., Relrasc, Section 1; 16 Cruch

on Insurance 2d, CSfection 00: 18; Hergan v. Induslrial

Design Corporation, (Utah)6s7 P. 24 751 (1982). General

contract principles and rules of construction applicable to
releases include, but are not limited ft», the Tollowing:

(1) It is a well settled rule of law th:t whoce part
of" a4 contract is written or typed apd opart is
printed, and the written and jrianted parts arc
appare-ntly inconsistent v there  iu rousconable
doubt as to the sense and meaning ol the whole fhe
words  In owriting or lyplug wil!l conteosl. 17 An
Jur. Z2d, Countracts, sSection 271; *lolland . Browr,
15 U, 2d 402, 394 P, 2a 7 (19nd).

(2) A releasc should be strictly cunstrued acainst :
party who framed or wrote it. 5 Am. Jur. 04,
Releuse, Seootinn 2%; 16 Couch on Insurance 24,
Secticn 00: 18,

Doubttul language in contracts snould boe  inter-
rreted moct strongly against the party who uses it
or  who has drawn it. DBryant v,
Publishing Co., 120 Utauh CHI, 2323
Wingels, Inc v. Buttera, 8 Utah
cd. 1007

(2) Tre primary rule ol censiruction 1@ that the Inton-
tion of the o partics shoell govern, and tnic intors




Lrie

[

(&)

(6}

(B)

(9}

tion 1is te¢ be determined with a consideration of
whot wag witnin the contemplation of the parties
when the release was exccuted, which in turn is to
be vesclved in the light of all of the surrounding
friete and circumstances under which the parties
acted, 66 Am. Jur. 2d, Release, Section 30.

If a release 1s drafted to release one claim, it
i not a bar to other claims. 66 Am. Jur. 24,
Felease,  Section 29; 3 Appleman on Insurance,
Section 1711.

Where the courts have to choose between conflict-
ing interpretations in agreements, an interpreta-
tion which will bring an equitable result will be
preferrcd over a harsh or inequitable one. First
Security Bank v. Maxwell, (Utah) 659 P. 24 1078
(1983).

Although a release must be supported by consider-
ation, the parol evidence rule does not prevent a
showing of the true consideration. 66 Am. Jur. 2d,
Release, 352.

Grossly 1nadequatc consideration may be considered
with other evidence as tending to show mistake or
fraud. 66 Am. Jur. 2d, Relase, Section 11.

Ambiguity in a written contract permits parol evi-
dence to be admitted to show the intentions of the
parties. Hibdon v. Truck Insurance Exchange,
(Utah) 657 P. 2d 1358 (1983).

All ot the provisions of a release must be con-
strucd together. 3 Appleman on Insurance, Section
1711. Also see First Security Bank v. Maxwell,
(Utah) 659 P. 2d 1078, (1983), pertaining to con-
struction of two contracts relating to same real
estate transaction.

Plaintitt deoes not want to belabor the construction of
reloas, kxhibit 2, but it is obvious that it consists

printed materisl, a typed addition at the top of the

17.



release, and handwritten ilnserti ne., he accepted rute
construction requires chat the typod material proveil over
the printed body. The first sentence o the “yyped material
provides that "The undersigned 1s not releasing any part of
nis (sic) claim for which he has recceived or will in tho
future receive payments undcr personal injury protecticn
insurance available to him." This seems to plaintiff to e
an unequivocal and unambiguous vrescrvation of plaintiff's
personal injury claims. However, 1if tLhic court reads that
sentence differently, then 1t becomes 1inescapable tiut
there 1is a patent ambiguity to which the accepted rules
apply including parol evidence, intention »f the partie:,
lack of consideration, construction against the preparer of
the contract, and other rules of construction and inter-
pretation above noted. The transcript and exhibits in thi
case provide a model vehiicle for delincating the
construction and etfect of rc¢leaces, althiugh the record
might have bGeen improved on 1f the trial court had not,
erroneously it is believed, suctuined objuctlions rothor cor-
sistently on tne basis ¢l lending questions and argument.-
tion (7. 1s,lU. L7 18,24,26,3%0), ilomer  Randall  wes  the
adiaster in charge of trhis transactlen (T. 4,05,8,10), the

primary knowledgeable  omployec ST State Farm 1o Lol



ransact oo e b was pe daced withont subpoens by State

voare o s ol intorents in thils case.
Ploint oy utrmite Lhat within tre tacts ol this case
mer o Lonall owoar clearly a "managing ogent” and  advorce

Witneos cubjoeot o cross—cxamination within the purview of
Lule 43(0), Uton Rules ot Civil Procedure. Discussion of
"wheo o ieoa managing agent'" may be found at 1 A.L.R. Fed.
re+i, but the Federal Rule U43(b) has now been stricken and
transferred to Rule 611, Fedoral Rules of Evidence, wherein
it oreads "Wrie s party calls a hostlle witness, an adverse
wilneos wr oo wWitness ddentitled with an adverse party,

interregation may be by leading guestions.” This discussion

not  raised as oa sepsrate pulnt o error because the
pooeord Lo relatively olear o spite of the interruptions in
Coamination,

POINT 1II.

Tk Ui TAL CoURT FRRED IN FINDING
CONSTOHERATION FOR A GENFEAL RRELFASE.

The tTirnd o of fact are silent on the amount of con-
Cideration paid wy State Farm to plaintiff for a general
release, btut the conclusions of law and judgment by neces-

ro require an implied finding that a valuable consldera-

fLoon was paid to plaintiff to support a general release of
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ariued oo Uree vl O PR CHREVEOS B ‘ Pyt
wiie lrrels v ot A T . R Do st
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pocttully submit

tha! grocsiy inadeguale concideration moay

te considercd with other ovilence as tending to rchow mic

take or fraud, pn6 o fm. dur. cd, Relense, Soorg
that payment of an amcunt of admitted liability docs n

constiture aurr oot oo Dderatten e o0 el e
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, arnet Pxbibitood

reflects

T L. Retorence 1r the soeand oon-

tince of the tyred perticrn of the reloew tooreroevatoon o U
subrogation rig h, of any ilnsurcr ror Il Ligury

protection bere s io oo consideration ot bl o -

tirt. This cours ounrs

cntly resld i Arlotare Insurengees

Co. v. Ivie and “rovelers, (Mtan) o0 Do 11a7 (L) wr

Lle progeny that i

auly Incurance Aot Ao ot coner

the right of subro zaii oo the no="ault fnosurer,

It is ci-ne Croc the typed porticon of the e e (ke



boar ol ot oy Ut e ner that o pladtnt T 0 nad s

et v vy her doctor (T 16,125, 00) ) and that
cuther b n L iU o the Dhate Faom o oeljunter had oany Kooow-
e o e bt o e release a5 to Lhe extent of plain-

LU s injuries nor the medical costs that plaintiff might
anticipate  (1.11,12,25,26). PFurthermore, the adjuster had
e acquaintance with  the  Utahh No-fault  law, yet he
expressed no concern with the no-fault 1limits carried by
claeintitr oy woetber tney voould be adequate to even cover
coedienl cwpernses (Pl s, 30,
The plaintitt respectiully submitc thut there was no
lderation padid by Stoto Farm to plaint ff in this case
witeh would sapport o general releasc extending to persconad
PGP el SpecinalS,
POINT 1V.
I'HE U'RIAL COURT ERKED I FINDING THAT
FLAINTLFF'S RETENTION OF PARTIAL PAYMENT

WAS BELEVANT TO THE COURT'S COHWCLUSIONS
AT HIDSMENT OF DISMISCAL.

The trial ccart made a finding of fact, paragraph 6
a0t (R, 38,30), to the effect that "Since executing the
reloase of Marceh 8, 1978, the plaintiff has retained all of

Li consideratisn she received as a condition of giving the

ol s..." Precumshly, this finding of fact is regarded as

21.



relevant to o qarnd sarport o o A R
Iww and  Judorooa o Lo o tr
tollaves thlos anld o 1 i rreo I : cher
and not pertiioot to T e oo B PUE A A AT SO
execcuted a geaorsl releaooe.

Speciticnlly, the fallur. of plointit:

cally tender buas

the moenles pald L her by Cbooe Form i

rot pertinent -or relevant to toe il cous '

[
and judgmernt oo ooyl o o

Lo An ofter Lo mike v tord .
court Ly pluintitf whilch wao ooty ecepted by
defendunt  nor  determgd
court.  (T. R) L therery  makine g
futile.

[ Adjuster Uor Stale Farm o coockRnowleedmed thoeet Ui -
provably cwoinet (ino) i
rolence retle Lo t conside ratiog

that ogqunldl.d the ropoeic estimaro gl

1

conurptioputed 1icollity payme ot Uor progs ety doawe

S Tt the overall recsors dlrcloses

B Dby the oty
Sf evidence gpa oxtbidbite cupports oo deteraiee Do
of ¢ ud o Lo pert g State W Phiet orgetn !

necd o o b onder

There arc Zolid nnd oottled poranoip o Gt Lew cwapr vt -
ing the roregoing reasons nogal ryr ploaointidr s ree bote ook
\

a4 tender  boocx )

settled that a cotura v toral o Lok Lf cono Ao rat Do

the course of rvescindin, oocont ot 0 Lot peeodraary wher



, - r ot is cvident it would be

et ot et e ik e, b C0J050 ) Insurance,
" I oo tations thore' o, Second, payment of
. Bt b e due with recpect Lo one feature of

troenooec b oo oot e L Lasls of an agreement to forego
sioothe:e Pestare of tne trunsaction although the latter is
Aoornted o urlioguidated, for  winich  see, Browning v.

Alcurance Zoc., 94 Utah 532, 72 P. 2d 1060

Coe ) e ot vl v Booe Fire Insurance Co., (Idaho)

3o (o ) whiira, the plaintiff submits that the

v [ T NS S S S votandios ot fraud on the part of State
N rortloculiarly wnere  the releace  Ls for the exact

ooy roperty damage and the sdjuster could not

oLt oy sttt s tnat o ne ald not make misrepresentations
el oo iees 17). This  court held in Reliable

Gitare CoLowve. Fidelity and Guaranty Insurance, 16 Utah
N Y

PR U IR AL T S0 4 68T (10607) that a return or tender back

[FEN T STy o e 5, namely: (&) tender

weoore cnoured agreed at pretrial to tender and

Lnaarer odmitiodly  owea amount  irsured had received; and

(v) wv-re reooace b been obtained by fraud, tender is not
: coditt oy e sedent Lo disaffirmance of a release. Also
[RRRVIEIRY ., v. Fid-lity Building & Loan, 94 u. 97,




70 P.2d 669 (1a-H).

Plaintift will ot b1 o ¢ [ o oo
It 13 to some -« ~vien' o' leiratory St By ! retum
in support or t! rolewse, Plolntify vuareil thoat ander
theory proposed by detendart & tonder Lol Do Lol neces:
on the fact situction disclosed in thi. cnoo by the ree
transcript and exhibits,

POINT V.
AN INSUERLR OWES 4 DUTY TO THIKD FARTY
CLAIMANTS 7O CONDUST ITS CLATMD
SETTLEMENT PRACTICES IN A FATR MANNEER
ANL TI1 GooD FATTH, AND A ATTURL TC Do
S0 RAIZES A PRESUMPTION CF FRAUD 714D
UNDUE INFLUENCE.

According to Secition 5i-1-8, U.C.A., 1074, "vithin
intent o toic code thn tae i ot Tncaranee i
al'fected with the public  Zolcerect) coegnooring bt
persons be actuwtaed by good Talth, o ateiain trom decept:
and practice honesty and ~quity o w1l irnsurs.coo matoor
S=ction  S1-f-10. U.C.A., 19%5, pro.id oy ot of
things, that the commissioner ol Losurance  pmay  refu
suspend or revoke an  insurer's authority 10 the
"(4) habitually ccompeloe cluaimants o ber o fie0 lther
accept less  than the amount, duc toem rot Crorgy o
againgt 1t tc  secure tull  poayment ol the croount de

rd

[T

any

ary

’

tieer

.
B

insurer



cotlon Sl- -0 (0) or o said ULCLA. swulhorizes the com-
missiconee o0 dncuranes to promulgate regulations defining
st o o untlr o oy deceptive conduct  in addition to  such
“antair omethcls and ounfioir or deceptive acts or practices®
cxpressly defined in the <ode.

The MNational Association of Insurance Commissioners
drafted o model unfair practices act in 1947 (2-NAIC Pro-
codings, (1947) 392-400) which was revised in 1972 (1-NAIC
brocesdings, (L o) 193-501). Thnic model act, entitled "An
Letv Relating to Unfair Methods of Competition and Unfair
il Deceptive  Acrls  and  Practices in the Business of
Tusurance,” wio llegedly orlginally drafted Lo foreclose
i Federal Trede Commission from ascgerting jurisdiction
ver o insurance practices. The substance of the model sct
bt been adopted In a2 number of states including by ctatute
i California, Scction 790 et seq., California Insurance
" de, and by regulation in  Utah for which see Utah
Insurance L=partment Regulation 82-3, "Unfair Claims
Jett lement Proctices Regulation," offective December 1,
1582, This writer wishes he dared to attach the whole of
caid Regulation 82-3 to this brief because it has received
l1ittle publicity and it deserves meaningful circulation.

Tt is the pesition of plaintiff that said Utah Insur-

(.« Inrctment Regulation 82-3 merely memoriallzes common



law and statutcry dotics mobed oo w0 ol Trncurance careo
|

areb i bem ot

and claims adjucters to conducin thedlr ol
practices in o Padr manrs v oand in ool fuithny o partiealorly

reble  doetornination oo L

where there has been a  res
liability and the adjuster assumes the roll of councelor tr

a claimant not represented by wn attorney. Among the unfailr

c L

or deceptive acts and practices deflned in Secction & of
said Regulation &2-3 and pertinent to this case are U
rollowing:

(¢) tailing to adopt and lmplement rersenod e
standards for the prompt investigation ot clulms
arising under insurance policics;

(d) refusing to pay claims without conducting o vincon-
4ble investigationg

() not attempting in good faith to erfectuste promy iy
fair and equitetle settlements ot claims in which
liability has become reasonably clenr;g

(g) compelling insureds to institute litigation Lo
recover amounts due under an inocurance policy by
offering substantially less thon the amounts ulti-
mately recovered in  actlons  brought by SUC
insureds when claims or demands have beon made oy
amounts re¢asovnatly sipilar to the amounts uliti-
mately rccovered;

(m) failing to promptly scttle clalme, whoere liabilily
has become reasonably clear, under 1o portion of
the insurance policy coverage in order (.o influ-
ence settlements under other portions ol the insur-—
ance policy coverage or under other pnli i1r5 or
insuranceo;

The 1insurance industry is o stractured raltibiliior



=

of
lu-
-

Vo

gty industry, cometimes rolerred Lo as then "Bankers of
Areerioat o oand 1t “onches the lives and fortunes of almost
Yoery operson in this eountry alt some point in time. The
ceonemisdlop oty beltween  the  insurer and the average
ctaimant iso obvious, and this disparity iz compounded by
the relative expoertice wnd sophisticulion of the insurer as
ompared to the average claimant. Scceuion 2, Purpose, Utah
[nsurance Regulation 82-3, admirably synthcsizes the areas
0 publie policy, abusez, and statements of minimum
stondards the public  is entitled to expect from the
ircurance indastry. The California courts have gone further
sndoput tecth in the Calitornia Unfalr Practices Act by

e Lding 1n thie seminal case of Royal Globe Insurance Co. v.

Superior Court, 4 Cal. 3d 880, 153 Cal. Reptr. 842, 592 P.
dosva (1yr9) tnat third party ©laims may arise where there
iv o breach ol the duty of the insurance carrier to in good
taith etfectuate prompt, ralr and equitable settlments in
v s where Liability has become reasonubly clear.

Tt i» the pesition of plaintiff on this appeal, based
oo the Pact vituation in the record, that State Farm vio-
1ted mintmum otandards of conduct required of 1t in the
sdiustment o1 plaintifl's c¢laims, and that said breach

i rice tooo presumption of wrongful intent or fraud

7.




which shifts tih burden o0 porsaseoon 1o Ot Iarm

which burdern State Farm ald not Voo e oot ter ol Lo
i this caso.  Coey o Vol sy lhowrar.ce lowoand bFroaoctioe s,

Auvplernan, 1710, pe S5y, When SLote Barm debermined s
probability f liabilitly wagadnot 00 nsured () s
rroceeded to the sdjustmont of planntiir s olalme. it Lhere-
upon assumed a relationship to plaintitt oralogous fo

fiduciary relationship which regquiced Stute

rm to fairls
and in ogood Tasth o adjust vloinolirte lecceos Phls opocitir

25 analocseur to thot neld in In re Swon Fetuld V. Waller

Bank & ‘lruzt, 4 U. od 277, <495, I'. o 2d oo (109), wher

tiris Court held thal whoen 4 contfldential advioor henerito

from & tTranszciion that he 1us Lroteosionally inveolved in
N s

£ fraud ownd andue  afluence  arises

O

tien  a  prezumption
which shifts the burden of persuading the trier of fact
that there was no fraud or undue influrnce.

The t=ctunl background ol this casce 1s relatively un-

disputed ar Ls dicoloused by the recourd, crhibit and  troan-

script. Clul

adjustment carzes cimilar Lo this one ocour

daily, but o ore roren o s other, dncludin cconony
Tawyer dispoori by, never reach toe Hian Saprerme oart o I
undiaputed that Jtate  Farmo o noord oo plointovr teon Cuamood

SH22.UG, the exon amount of v [roporly Saminge, Some o



4T cooandernt, el State Farm onow o stands oon ote
Shoim that Exodibon 2 a0 form propoarcd and modificd by CStatce
rarm

,  cunstitutes o general selonase, The relesse  acknow-

e on e e Uhnt plalntif't had personal injurid for

Alvich she hud mude application to her own carrier for no-
twult benct'its. State Farm acknowledges a payment subse-
gquent to  the release  for  car  rental  pursuant to  an
additional oral understanding (Exhibit 4 and %, and T. 10C),
ar.d payment to plaintiff's insurance carrier in excess of
FOL100.00 for ro-tault coverage (. 10,11,12 and 37). State
tarm o made no independent ilnquiry into the nature or extent
o plaintitt' s personal injuries althougl it was aware of
same (T. V1), JStute Parm has tenaciously stooed on its claim
4 general relesse, delayed plalntil't for more than five
yeours in et ting her olailm vor personal injuries before the
trial  cour', and  cuuased  plaintift  exiraordinary legal
ceopense, credit jeopardy, and emotional distress.

Plaintiff respectfully submits that fraud and economic
coercion are patent on the face of the record in this case
and that the obvious violation ¢f minimum standards of good
f4ith and falr dealing by State Farm requires discussion

and oa rootdin bty this court that extends beyond that of



merely holdin,: tnoat too o ; [ R et
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cshort, plaint iy ur trore ot pobocme teeth by thee

minimam standards o pood Ul bl ot U e a ) Toe e et
ol insurance carrleore cothpearab Le 1 IS faoy il lot
de-cision, SUpTri. It is  true ot flie Jtabe o Tasur e
Resulation 82-3 was adopted cubsequent to  the cvents  Lr
this case, but caid reruletion merely laborates on Lo
ctatutory ol lear ol Tmpoeed o PO e Ly e
noeted abeve in Uy b Code on Tncarirce
SONCLUSTON
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fane tu oo on unre o lved olneco February 1, LG0Y0 Fverythico
that can go owromg ceems Lo have gone wrom; Uron nlaint oot
roint of view, sl there o omerit Lo o the clichet chint Sao-
tiee delayed 1o Jurtice dended. 1t 0 reow by thiat tin
whole legal cyotom To under Ulre froem the publioc,

Plaintitf oo

record and oot

theory the tri«l
the release in thid cufe 10 o0 e pal o reloaae, e -

tiff was paild or, o oand coleacods o hor o poroge ety G el



Lo her oday in court  on her
Aerivetive claims, ac

e vin el any othiey
t fh ppaea
Lo sy niui ly cutmitted,
Afifzr J fur F1 Llnflfl—uppellant
RICHARD W. BRANN, ESQ.
CERTIFICATE OF MATILING
e ptity et 1onaileld two coples of the fore-
! rop i i =appellant . Lo the  defendant-
370 Eacst

corney, Wendell E. Bennett, Esq.,
Salt Lake City, Utah 84111,
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RN RN

5 dry o dunee, 1ude ) postege propald.

Atlorney for Pldlnthf appellant
RICHARD W. BKANN, ESQ.
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