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[N THE SUPREME COURT OF THE STATE OF UTAH

EE R X R R AR R

*
MARIAN L. SANDERSON, %
| it =
Plaintiff-Appellant, * CASE NG,
‘ | | *
) VE o ”» m335
i * L
THE INDUSTRIAL COMMISSIGN OF *
UTAH, BELNAP FREIGHT LINES, *
and THE STATE [NSURANCE FUND, *
' | *
Defendants-Respondents, *
*

AR R R R R LR
BRIEF OF PLAINTIFF

bk dkd ko hkd kR dohdkhok Rk
NATURE OF THE CASE

This is an Appeal from an Order denying Injury
benefits under the Workmen's Compensation Act, and
an Order denying a Rehearing.

DISPOSITION IN THE INDUSTRIAL COMMISSION

An Order was entered by The Industrial Commission
limiting recovery by the Applicant, denying her claim
for payment of expenses and for permanent partial disa-
bility benefits, and after application for rehearing,
this appeal followed.

RELIEF SOUGHT ON APPEAL

Plaintiff, Marian L. Sanderson, herein called
Senderson, seeks reversal of the Order of the Daftﬁdﬁut

The Industrial Commission, as & matter of lew and an
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Grder of this Court directing the Industrial Commission
to award the Plaintiff all of her medical and hospltal
expenses, attorney's fees, pemmmt partial disability
benefits or a relearing.

STATEMENT OF FACTS

The Applicant, Marien L. Sanderson, suffered an
industrial accident January 16,1962, during her employ«
ment with Beinap Freight ums. She was going out of
the building in which she was employed; she slipped and
fell down defective, slippery, wet, and snowy stalrs,
b‘::y Incurred injury to her back snd other parts of her

The Applicant was hospitalized and recelved treat-
ment, She lost time from work and continwally suffered
from the Injury.

She was examined and treated by four yhyl’lctans‘fﬁ”
three prior to the hearing and one subsequent to the hear-
ing.

The State [nsurance Fund assumed 1labllity for
the Injuries so sustained by Sanderson,

The matter was referred on April 15, 1963, to a
Hedical Panel which thereafter flled Its report dated
duly 17, 1963, with the Commisslon. The Plaintiff filed
her objections to sald report on August 9, 1963.

The matter was referred agaln to a Panel on A t
19, 1963, and the Panel filed Its report on October 18,
1963. Sanderson thereafter filed her objections to the
second report on November 2V, 1963,

Pursuant to Section 35~1-77, Uteh Code Annoteted,
1953, as smended, The Industrial Commission set the
matter for hearing on February 10, 196k, Dr. Wayne M,
Hebertson and Or, Boyd 6. Molbrook appeared on behalf

.
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of the Medical Panel and were examined in regard to the
pane] reports. DBr. J. Louls Schricker snd Dr, John F,
Valdo sppeared and were examlned on behalf of 5%1’:«»,
and Smdarsaa appeared aml was examined on her owin ¢
behalf, - & o o | M?

At the heating, Dr. Hebertson testifled that he
had reviewed the Sanderson record and had examined her
to the extent of examining her mental status and mental
functions, i:er spcech mchmtms. head," neck, and lower
!Nﬂlo e R ‘ *P‘ . !

His eimtnnioﬁ of the lower spine revealad tha
prasence of pain end that she by herself was unable to
raise her legs to the 80 degree position during the
stratght~leg test. (R,5,6) He did not examine her in
regard to her diabetic condition being aggmvated by
the pam and suffering from the injury.

ix When Br, Hebertson examined the nerves to the
head and face, Sanderson complained of a loss of feeling
over the left side of the base. (R,75)

¥When Dr. Hebertson exsmined her extremities, he
found that her grip was slightly rcduccd on the left
side. “byﬁ)

When Br. Mebertsen examined her sensory functions,
she complained that there was some loss of perception of
touch over the left upper extremity. (R,77)

.é:,

When Br. Hebertson tested the dendon reflex active
ity, he concluded that her deep tendon rcflmes were
sluggish. (R, 78)

br. mbertm‘s w:luatlon of Sanderson after his
aanination was (1) he found no objective evidence of
loss of function of the central or peripheral nervous
system; (2) he found subjective evidence of loss of func-
tion, 1.e. pain which was present over the patient's
head and neck, her decrcased grip in the left hand and

"""7#,'.'1‘

R, Tl
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the loss of feenng over the left side of the face and
left upper eam'amity. (R, 80,81) s

wm emmse! far Sanderson asked Pr, Hebertsos a
questtea regarding disablility, he assessed a five (5%)
per cent loss of function. When asked about the condle
tion of her hand and amy, the doctor admitted thet her
arm would get abnormally tired and give a tingling or
numbnéss with her condition. He also admitted a possi-
ble dmw!“ty for typem'itmg. (lt 8?-@3)

Cmsma‘l asked permission @f‘ the Referee to have
Sanderson explain to Dr. Hebertson what type of work she
did. The Referce summarily denied tha raqmmt. .

) %ﬂ

in reply to the question of ther or not there
had been significant loss of function of her arm and
hand, Dr, Hebertson replied In the affirmative. (He
previcusly defined subjective evidence, 1.1. the presence
of paln over Sanderson's head and meck, her decreased
grip in the left hand, and the loss of fecling over the
left stde of the face and left upper extremity.) (R,80
81, and 85)

It was at the hearing that Counsel obtained an
admission from Br. Hebertson that Sanderson had a signif-
lcant loss of function--a disabling factor so that she
would not be able to have tha reasonable use of her left
arm ] .. ¢ Vivipgs (R,85) (emphasis

in regard to the Medical Panel Report of October
18, 1963, Or. Hebertson agreed that the report could be
amended and the following statement sdded, to-wit: That
subjectively there was a loss of function of arm or hand,

’

After Dr. Hebertson finished, the Referee permitted
Counsel for Applicant to query Br. Holbrook.

#"F
wly-
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Pr. Holbrook testified that he was present at the
examination of sandarm and acted as mwrdar.%@jﬁ e

At the first Paml minatmn on July 17, 1963,
he rmmmd seeing someone touch various parts of Sand-
erson's body; but when a:imd to identify the docter so
examining, he a!wavs replied that he didn't know. R, 97
and 93) e L 'W"w» . ‘ ﬁe,«ﬁ

" At the secand Paml aminatian, he remembered that
$andersen was mmed by Dr. Hebertson.' (R,93)
L i

Mttaﬂs were aaked of Dr. Ho Ibreok wgardmg F
the first Panel examinatlen on July 17, 1983, in regard
to examining Sanderson's head. He sald that compression
of the head was made in a general manner on the top of
the head which resulted "in very marked and severe pain
in the neck, with excruciating pain go!ng inta th& head
and the back of both eyes, ' and ‘‘the applicent wept.'
{R,160) (emphasis MM) -

i

Pr.; Holbrook furthar testifled that when the neck
was examined, Samnderson complalined of pain, (R,100) and
of dlff;culty in turning her head to the left. (R,100
and 101 |

After Dr. &blbrook ’finlahod, Br. Schricker was
examined; and he testified on behalf of Sanderson.

br. Schricker performed a physical examinetion at
his office and conducted an observation of Sanderson in
the mttal. From such, he made the following diag-
mes' 9‘: WE) . ﬁ’ yﬁ .

1, Post-cencussion syndrome
2, Lumbosacral strain, left
3. Observation for cervlcal disc

Dr. Schricker concluded in his report of February
25, 1963, whicb he sent to the State Insurance Fund, that

w5
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Sanderson had a temporary partial disability of twenty~
ﬂv; (25%) per cent bady function as a whole. (R 108 and
B B

At the hearing, Dr, Schricker testified that Send-
erson had a permanent partial disability of ten (10%) teo
fifteen {15%) per cent body function as a whole includ-
ing the }eft amm, the head, the neck, and the back. (R,
110 and 112)

After Dr. Schricker finished, Dr. John F. Waldo was
examined and testified on behalf of Sanderson in regard
to her diabetic condition. He sald that she had to go
Into the hospital sgain ow June 15, 1962, and stayed un~
til July &, 1962 because her dlabetes was out of control.
(R,120) He was of the opinion that the loss ef control
of the diabetes was related to the imjury in her back,
(R, 120)

br. Waldo, In answer to the question--"'as she would
have severe paimn, would this also influence the fact of
the diabhetes gelng out of control?''-~replied that with
Sanderson such had “followed In general." (R,121)

Dr. Waldo also confirmed the fact that the diabetes
was difflcult to control when the pain and the suffering
Increased. (R,123 and 129)

After Br, Waldo testified, Sanderson was examined
and testified on her own bshalf. (R,139)

The Referee asked for the loss'of work record of
Sanderson, and the following schedule was given, to-wit:

(x,130)

January 18-30, 1962 13 days
February 5-12, 1962 8 days
June 15 ~ July &4, 1962 21 days

December 8, l%.z-hbgzuafy 2, 1963 37 days
Aprit 4 - Mgy 20, 1963 ‘i% Aays
| Total 176 days
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. Sanderson's counsel, Mr. Farr, attempted to intro-
duce evidence related to difference in earning power
since the accident to support a finding of disablility and
the Referee would not pemit such evidence. In fact the
Referee represented that In regard to the question of -
disability 1t was deferred until later; that the ‘disablil-
1ty rating would have to be deaidad by a Medical Advisory
Board. {RQ ]3‘)

The question of disability has never been referred
to a Medical Advisory Board; however, The Industrial <
Commlssion arbitrarily made a finding that Sanderson i
should not be rated for permanent partial disabi!tty aﬂd
denled recovery for any claim basad on such. (Page 2,
Order dated July 1, 1964) g o *h ‘

The Referee recognized tha‘fact that Sanderson was
still under doctor supervision on February 10, 1964, and
s0 admitted it when he sald that she would have to be
exgnined by a Medical Advisory Board uhen released by the
doctor. (R, 132) -

At the time of the Application for Rehearing, Sand-
erson was stil] under doctor's care and had received
subsequent treatment for relief of pain and suffering
from the Injury involved in the industrial accident.
(Page 1, Application for Rehearing and Exhibit A.)

Sanderson offered to introduce additional evidence
of the progress of recavery from the injury by way of
the Br. A, F, Martin Report dated June 18, 1964, and
The Industrial Commission refused to accept or consider
same, (See Exhibit A attached to Application for Re-
kearing and Commisston's Order daeted August 27, 1964.)

Senderson in her Application for Rehearing objected
to the Order of the Industrial Commission of July 1, 196k,
on the basis, among other things, that the Medlical Panel
hed not made a recommendation In regard to the question
of permanent partial disability. (Page 2, Paragraph 1 (f)
k, Application for Rehearing.)
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The Madical Pane!l never determined to what mm
Sandersen had been Injured as 2 result of the accident.
(g« l;;digal Panel Remrts - .Suly 17, 3%3, and ecwur
18, 1963 - .

The Industrial Commission denied srmd’e&-rwn the right

m recover her medical and hospital expenses from'June
, 1962, to date, which she incurred in obtalning treat-
mnt for-her injuries susta%md from the imiwtrial accl-
“ﬂto : ,

Natther the M&dlcai Pane!l nor a Medlcal Advlsery
Board has ever made a finding regarding partial disablility;
however, Dr. Hebertson, a member of the Medical Panel,
concluded that the spplicant did sustain.a five (5%).per
cent loss of bedy function and consented that the Pane!
Report could be so smended. Dr. Schricker testified
that the applicant had a,Yen (10%) to fifteen {15%) per
cent permanent partial disability. (see Commission Order
dated July 1, 196k, and R 84, 85, 88, 91)

The Referee {one of the Commissioners) at the hear-
Ing on February 10, 1964, represented that the question
of permanent partial disability would later have to be
referred to a Medical Advisory Board. (R, 53)

The following is a chromological summary of the
Applicant's case as extracted from the record, and begin-

ning with the reperts of the Employer and br. Greene, to~
wit:

January 19, 1962
Accident and injury with Dr., Mark Greene and Dr,
J. Valdo as attending Physiclans. (R,2)

injury to her back. (R,3)

February 17, }962
"The patient continues to have considerable trouble
with her back,.."”

8-
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"On examlnation teday there Is locallzed tandarf
ness at the lower lumbar area with a change tn ..
sensation on the lateral aspect of the lower leg.,
The patient is also complaining of cramps into

the calf reglon. (R,5)

Harch 24 1962 |
| ...%@ continues to have pain larher bmk uith ’
some radiation into the lower legs. She has comn~
tinued to work with a considersble amount of dif-
ficulty. She states the only thing that has really
~ been keeping her going has been her per:od!a phys-
ical tnaerapv... .

"Bn axamsnatlon tﬁe&# is evldenne of low ha@k
~muscle spasm..." (g, 6) ;

May S’ {962
. "The abeve patient is complaining of Tow back pain
~ and also of having some chgrleyhorses at night.
She states she has continued to work and this causes
her some difficulgy.”

"@n examination today there ts evidence of some

Jul’v 39, 1962
“,..The patient was seen...at. the hospttal and she
was still complalning of back pain,..She was agaln
examined in the office on 7/19/62...which revealed

localized tenderness in the region between T~ and
T"lenoc (R 8)

August 18, 1962
H,..the patient stiil complains of considerable
pein in the lower thoracic region...Examinationsof
the back again reveals localized tenderness in
the region of 'r-m... (The Dr, at this time ordered
a corset.) (R,9)

.-9.
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October 20, 1962 .
.., ''The patient states that aggrﬁutmatuty four igys
- ago when she was ‘getting out of the car, she sué~
denly fell due to the instability of her Ieft hip
She also has been complaining of constant pain In

the low back with numbness of the entzre left side.

", ..There is evidence of hypesthessa in th@ entire
left side of her body, There is localized tznder-
ness in the level of the lower lumbar oack...- |

At the recommendation af Dr. John waldo, Sanderson
went to see Dr. J. Louis Schrlcker on October 24, 1962.

Sanderson last saw Br. Graene on December 20, 1962.
who on March 7, 193, advised the State Insurance Fuad
of the transfer of the case to Dr. Schricker,

ee&nhar 24, 1662
- Sanderson was examined by Dr. J. Louis Schricker
who sent a report dated February 25, 1963, to the
State Insurance Fund. (R,22)

Excerpts from Or. 3chricker's report pertinent
to this appeal are as follows: (R,22)

Yin June, 1962, she was hospitallzed again for an-
other effort at eantrol of her dlabetes amd because
of severc nervous reaction to the effects of the

injury."

'On occasion since that time the patient has had
loss of ability to control the left side of her
body, some difficulty with walking, w/th the leg
going from under her without warning. She also
has had pain on the left side of her body, This
involves the entire left half of the body and is
more prominent with walking at'which time pain in
the leg becomes quite severe..,'

~10~-
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'""These problems have been treated with surgical
girdle and with appropriate medlcations for pain
and control of her diabetes."

“...ﬁranfal nerves, decrease In sensation aver &
left side of face to pin“prick, There is marked
decrease in sensation over the entire left half

of the body..."

My initlal impression was a herniated nucleus
pulpesus, L k-5 on the left, 2. Observation for
cervicai disc. 3. Diabetes controlled on insulin."

November 5, 1962
"She was scen again...at which time her physical
condition had become so severe that she had been
fired from her employment."

"'She was advised to have hospitalization... and
was...admitted to L, D. S, Hospttal...”

.
5;"\": w,

November 9, 1962
"Admitted to L. D. $, Hospital...”

November 1¢, 1962
"At this time three dlagnoses were made:
1. Post-concussion syndrome.
2. Lumbosacral strain, laeft,
3. Observation for cervical disc.'

November 18, 1952
"She was dlscharged from the hospital...somewhat
improved,'!

November 30, 1962
"eeoshe complained of difficult concentrating,
stated that she had a great deal of pain In her
‘back and both legs, most severely im the left
leg, headache had remained essentially unabated.
Diavetes at this time was completely out of con-

«l}-
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trol.,.l released her teo return to werk as of
December 6, 1962,"

December &, 1962 ,
(Date Dr, Schrucker released Sanderscn to return
to work.) (R,24)

January 1&. 1963 |
"She was next seen at the fo;ce...at which time
the numbness of the entire left side of the body
continued, _

February 25, 1903
VAt the present time, she has a tampurafy partial
disabllity of twenty-five (25%) per cent body
function as a whole., This is based primarily
upon the headaches, compiaints referable to the
cervical spine and manifested primarily by numb-
ness and tingling of the left upper extremity
and also from complaints of low back pain with
radiation of pain into the left lower extremity,
for the most part, but with occasional episodes
of raétatien Into the right.*

(F rom Dr. 5chrfcker Report dated July 25, 1963)
| R,39)

March 22, 1963 o
"At the time of her visit in March, 1 2C3, she
stated she was working part time. Her physical
examination was essentially as | had found it on
her previous visits and is summarized In the let-
ters already in your hands..."

"oool felt she needed a lumbosacral support in
order to more adequately be able to get arownd...”

June 21, 1983
"S$he had been advised to obtain a 1umbosaéral
support on the March, 1963, visit and was wear-
Ing this support on thls visit. She was going
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to physical therapy om an outepatient basis and
was taking r@baieal. 1ibrium and melaril."

Hphysical examtnatien at this v?sft ravealed
tepderness over the spinous processes of CF and
€7 and tenderness over the low lumbar area. pr!- o
maﬂ‘y Ll-*"LS and ﬁl...‘ ,

1, .She also noted that there was moderate weakness
in grip of the left hand., This, too, | was able
to verify abjecttvely, but I am uncertain as to

whether it is a functional or organlc camponent...”

(See Mﬁéihﬂ‘ Report of Dr. A, k. Martin, R, 163) Qﬂw%

o
Qwet?n" “From the rﬁpor‘ of the exam?natioﬁ
by br. A, F. Martin, to-wit: ‘ :

April 21, 1964
“apprax:mately April 12, she noted recurrence of
marked snapping in her low back with extreme pain
radiating into both buttocks and the backs of her
legs with profound muscle spasm and cramping iIn
the thighs., Cough and sneeze has produced marked
pain In the shouider on the left stde, low back,
neck, and left arm. She coamtinued to complaln of
complete anesthesia of the left side of her body...
She complained of numerous hcadaches, extreme
weakness, apprehension, and nervousness...She
estimated that she has lost six months from work
slnce her accident...”

Zﬁiﬁ? «+sbut complained of hypesthesia, almost total
anesthesia to pin prick along the entire left
side of her body...She was tender throughout the
spine area to touch, especlally in the cervical,
left shoulder, lntercapular, and low=back areas...
but bilateral severe sciatic notch tenderness and
actual hyperasthesia to light touch throughout
ber low-baek area." g

“13-
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. Bartin consluded that Sanderson hed:
I. Chronlc cervical syndrome
2. Chronic lusbar ﬁpim palin

€, lﬁﬁk ®, 163) |
v Sanderson mnw to $t. Mark's Smatui mé W
¥M on Intermittent heavy cervical traction as
mn aﬁ whitiams' amr*lms m ?m' low back..." -
The rmlts of such tmmt &s stated by Br. .

. Hartine~7,. fortunately experienced very markable
improvement in her situation. She has had no =
further headaches, her emetiocnal status 18 gmﬂy
improved, not being so apprebensive or S0 ¢oncerned,
and has returned to gatnfm m!mt at this
time.

At the time a!’ the imtrial mtdmt. Sandarson
waes & Diabetlc. “hen the accldent happened, her diabetes
weat out of control; and she had to recelve troatmant
for such in adéh!cn to and along with the Injurles '~
suffered from the accldent. Br. John F, Waldo was the
sttending Physlcian whe gave her traatment In regard
to the aggravated condition. (R,2) °

in regard to the wtiw of to what uxtent was
the dishetes aggrevated by the accident, Br. John F.
Valdo at tha hearing on February 10, 1964, testified
as follows: (A, ua g, 12¢, and 121)

Q. MNow on February ., 1963, you mada an obser-
vation to the effect that she went into the hospltal
again on Juns 15th to July hth of '627 |

A, Yes,

Q. And what was the rcason for her’ hospital i zation
at that time?

A. Her disbetes was very much ocut of control at
that tiam.

Sponsored by the S.J. Quinney Law Library. Fundirﬁmitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Qi ¥n your opinion, Becter,'is there sny relation-
ship between the diabetes and the injury which she suffered
on Januaty 18th of 1962% At that time, On démuary 18th,
you were calied in for dlabetés. Was there any re! tation-
ship with the disbetes going out of amntrus and the 4n~
jury at that tsmn? |

e A; 1 can aniy glva an apinson on th@t.
Q. .Nglig didn't you meke the somment'aﬁ.fafloys;

"l do fe:i that the fact'of'hef diabetes getting
so thoroughiy out of hand under thesc circumstainces does
relate, in a manner of speaking, to tie :njury to her
back,''?

A. 1 said this appeared to be related to tha fa»t
that she had been having isuch severe pain from her back
that we had great trouble contro:ling her food intske
and insulin, and therefo‘u, feit the hQSpitattzatian
required

Q. This was on June 15ti to Juiy Hth?
e

A, Yes. 7That is correct.

‘Q. Fine, then In reg.rd to the diebetcs eut of
control at the time of the acclident, In your opinion
was this related to the accident? e

A. To the extent that we .ouid obscrve that her
diabetes beceme more difficult (o control when she was
having the severe pain.

Q. And subsequently then, would the observation
be the s.me? That as she woula have severe pain, would
this aiso influence the fuct of the diabeLes guing out
of control? R

Ko uith this iﬂdivtdual patient, this hus foilowed
in general.
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Q. Thea In yeur opiui@n would 1t Ba that the
accident which ocuurraﬂ on Janwary 18th of '62 did
aggravate the diabetic condition, thraugh this pasn and
suffering which she did enperiwnuw? 3

’A. i c&n say that her drabetes werﬁ difficu’t to
control at that tima. 2‘“eu?ﬂn‘t be more deductive than
that. , e o T

Q. And then subsequentiy thereafi&r,‘was the dia-
petes difficult teo contru% winen thﬁaﬁain and the suffaww
ing increased? '

B .
&","1"‘

A, ’&enera}!y speaking’ Yesi““”

Neither thé Employer nﬁr The Commissian offered

testimony at the hearing on February 10, 1904, to con-
tradict the testimony of Br. Waldo, nor App!iaant s
objections to the Madtca? Fanei Reporis. w@j

At the close of the hear:ng on February 19, 1964,
the matter was taken under advisement, and The Commission
handed down the decisions dated July 1, 1964, and Aug-
ust 27, 1964, denying compensation benefits, medical
expenses, attorney fees or a rehearing.

This appeal challenges the adverse findings and
the refusal t¢ grant the Applicant compensation benefits,
medical expenses, attorney fees or a rchearing.
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ARGUMENT

W* . zqm-. i 'Pei’h't' ;% dopbe 0

THE DECIS!ON OF THE COMHISSIBN IS NGT SHPPGRTEQ
BY THE EVIDENCE, S o
r*e; "'Mi\y ég %i;
Applicant challenges the Decision of the Commission
because it was based upon the Medical Panel Reports
which could not be considered as evidence in the case,
(Section 35-1 77, Utah Code Annotated, 1983, as amahdad )

The Medicaf Panel Report of July 17, !963, was
objected to by the Objections filed with the Commission
August 8, 1963, (R,41) and the Medical Panel Report of
October 18, 1963, was objected to by the Objections
filed with the Commissfon November 21, 1963, (R, 45).

After the Applscant filed written Objections to
the Medical Panel Reports, the burden of sustaining the
reports By testimony at the hearing was upon the Com-
mission or the Employer, (Haciford vs. lndustr!al
Commission of Utah, 358 P2d 899),

At the hearing on February 10, 1964, neither the
Commission nuor the employer Introduced the testimony
required by Section 35-1-77, Utah Code Anmotated, 1953,
as amended, and, thereforc, they did not sustaln the
Medical Panel Reports, and they as exhiblts could not
be considered competent evidence, (Hackford vs. indus-
trial Commission of Utah, 358 P2d 899).

The Objections of the Applicant fncluded: (1)
Corrections as to parts of the history of the case;
(2) certain aspects of the summary of thc physical
exanination by the Panel; and (3) objectlons to the
Findings and Conclusions of the Panel,

e e

However, on the other hand, at the hearing, the

Applicant elicited testimony from Dr. Hebertson and

[ ] ‘ -
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dr. Molbrook, members of the Medical Panel, and Dr.
Schricker and Dr. Waldo, which sustalned her claim for
medical axpenses and disability benefits, towwlt. -

Dr. Hebertson testified thax the Appllcant had
a five {5%) per cent disaaslsty loss of funct!on, (R 91)
. Dr. Hebertson testified that the Applicant had
pain present over her head and meck, a decreased grip
in the left hand, loss of feeling over the left side’of
the face and left upper extremity, (R 80, 8!) a?ﬁg

Dr. Hebertson testified that the Applicant in her
condition had a_disability for using a typewriter, '
(R, 83). (The Applicant is a key-punchoperater and
uses her hands undecr some what related c;r:umstancea as
does a typist.) o

Dr. Holbrook testified that whem one of the mem-
bers of the Medical Panel put the Applicant's head
between his hands and exerted pressure on the head that
it resulted in Yvery marked and severe pain In the neck,
with excruciating paln going into the head and the back
of both eyes," and '‘the Applicant wept.'

Dr. Holbrook also testified that the Applicant
had difficulty in tupning her head to the left, (R,101).

In answer to an inguiry about the conditton of the
Applfcant's back, Dr, Holbrook sald ne would have to
refer to the report of the panei, (R,102). Referring
to said report, it states what the Doctors sald In
regard to the condition of the back, to-wit: (R, 37)

"She showed rtther marked tenderness
over the sacrum and then @ moderate tend=
erness at about L-3 and continuing up the
entire spime with 1t being most marked again

]G
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in the mid-cervicel area. She was also tens
der throughout the neck Including the pos- sem
terior occipital nerve and the masteld '
ﬁmmﬁﬂ oM

br Sahr;cker test!fied that he obtained a history
frem the Applicant, performed a physical examination and
formulated a conclusion. He said that following his
inttlal evaluation at the afftce, he mmés threa é!ag~
noses, tuww!t. (R, 108)

. A hurﬁ?ated nucleus auipatus. Lh*ﬁ on
the left.
2, Observatlion for cervical disc.
3. Diabetes controlled on insulin,

He further testified that after a pericd of hos-
pitalization and further examinations aad tests his

dlasuusea were, mnﬁnit. (R, les)

te 9wst~¢ancusslon‘svndrome.

2, Lumbosacral straln, left.

3. Observation for cervical disc.
4, Dishetes controlled on insulin.

in regard to the question of disability, Or.
Schricker testified that the Applicant had a permanent
partial disability of ten (10%) po fifteen (15%) per
ient bo?y functioﬂ as & whole, including the Teft arm.,
R, 110

Dr. Schricker said that he had exemined the
Applicant on February 7, 1964, (A period of three days
prior to the hearing.) He said that his concluslons
from sald examination were essentially the same as In
his report of Fabruary 25, 1963. (R,111)

During said uxam!natlnn the Appltcant campiuiuad
about her left arm to Dr. Schricker, and he testified

-19-
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that he wrote down her complaints as follows: ‘‘the
left arm bothered a great deal at work. The Left a
nd weaker, and she drops things eaai 'y The
left neck and shoulder cords swell smd get
(R, 112) (empham added) VU
br, Schr!eker testified that on February s 196&,
(three days before the hearing) he examined her head,
neck, and back, and that the result of ths auamlnation
was essentially as he had summarized in terms of reaching
the three diagnoses, and the degree of dluabllity prs-
v!ously stated. (R, 112); PRSI .

o ' A

' Neither the Gommission nor the Employer cro&s—
examined Dr, Schricker. His testimeny stands uncent ro-
verted, sustains his previous reports, and gives
addtt!aual evidence:in the matter, ey

: ln rcgard to the quest;on of the extent to which
the Applicant's diabetic condition was aggravated by
the paln and suffering from the injury, nelther the
Comission nor the Employer sustained the report of the
Panel at the hearing, February 10, 196k, .

The only doetor who knew ofvthc diabetic condition
of the Applicant was her own doctor, Br. John F. Waldo.

Hot one of the members of the Medical Panel was
sufficliently informed to have made the finding stated
in the Panel Reports. 3

The record shows that the evidence or information
which the Medical Panel could review in making Its
finding regard the question of aggravation was the
following: Jw%%

1. Report of Dr.'Mark H. Greene, dated
7/19/62, (R, 8).
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2. Letter of Attorney Lionel M. Farr, nateé
b/4/1963, (R, 17).

3. Report of Dr. J. Louis ﬁchrisker, Dated
2/25/1963 (R,22). "

4. Report of Dr. John F. Waido, Dated 6/1&/1963.

(R, 29).
5. Report of Dr, J. Louis Schrirker, Bataﬂ
- 7/28/1963, (R 39).
8, ?pp‘rc§nt $ eb}ectfons, ﬂatad 8/3/1963,
R, 41 ‘
7. {information from the App!lcant, herse!f
~ Before the Medical Pane! on July 17.41963.
and October 18, 1963.

At the heariag on February 10, 1963, neither the
Employer nor The Commisslieén 1ntroduced testimony to -
sustain the Medical Pancl Reports or to contradict the |
Objections of the Applicant or the Report or ‘!‘eﬂ:tfr«:my"ﬁ '
of dr. John F, Waldo.

The best evldenre which the Commission had to wrp
consider in regard to the aggravation of the diabetic!’
condition was the testimony of Dr. John F, Waldo.
Neither the Commission nor the Employer cross-examined
Dr. Waldo, and nelther did they !ntroduce any evtdence
to contradict his testimony. :

At the heartng, Dr, Waldo testified, in substance,
he was of the opinlon that there was a relationshlp
_between the pain and suffering from the injury In the
?agk to §he diabetes getting out of control, (R, 119,

20, 12} :

When the Commission and“the Employer failed to
sustain the medical report by testimony at the hearing
February 10, 1963, the Commission was precluded from

iy

-2]-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



basing its decision upon same, (Hackford vs. lndustrial
Commission of utah. 385 P2d 899).
-

Applicant advised the Commiss fon ihat she ebjected
to the use of the Panel Reports as competent evidence,
(R, 160), s -
K ¢ . o gt

After the hearing, Applicant® continued to recelve:
medical traatment for her pain ané suffer!ng, (R 162)

in her applicataon for a rehearlng, Applicent
informed the Commission that ‘'she was being attended by
Br. A. F. Martin; and that she had been hospitalized
and received treatment from which she experienced
improvement. (R, 159).

Bn July 21, 1964, Dr. J. Louis Schricker sent a
copy of a letter informing the Commission that Applicant
was released from his office to the care of Dr. A. F,
Martin, (R, 157),

Applicant filed with The Commission the report of
Br. A, F. Martin, (R, 148).

Applicant concludes that the fellowing fInding‘yﬁ
and gonclusiops of the Commisslon are erroneous and
improper, to-wit: (R, 141 and 166)

1. Applicant should not be rated for perman-
ent partial disability because there Is
no objective evidence of permanent disabile
Ity as a result of the accident.

2, Any claim at this time for permanent
partial disability because of the injury
to the back 1s and the same 1s hereby
denled.

3. The relatlonship of her dlabetes to thils
acciddnt ceased at the %ime of her dis-
charge from the hospital and the subseguent
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course and care of her diabetes since
that time Is nmot related to this accidant.
- 4, There Is no evidence of aggravatiom of .
‘ her diabetic process as & resalt ef th1$
accident. W
5. Temporary total disability as a result of
this accident ceased prior to June i, 1962,
6. N¢ further treatmeat is indicated as a
result of this accident., '
"7+ Panel reports ere ‘ompetent med%ca‘ evld~
* ence when race!ved by the Commissien, after
the report has béen identified and the
Applicant and Defendants have been given
an opportunity te examina the chairman of
the Panel. Sl
6. The Panel Report was supperted by the f&ﬁts
- in evidence.
9. No new evidence is affered and no legai
: sssues are submstted

Point 11 e
THE COMMISSION ACTED IN EXCESS OF OR RITHGUT iTs
POWERS., '

The lndustrlal Commission acts in excess of or
without 1ts powers when it arbitrarily disregards or
unreasonably refuses, to believe material, substantlal,
competent and uncontradlcted evidence., Dale V., Indug-
trial Commission, 115 Utah 311, 204 p2d L&2, i

The Decisions of the Commlssion arz unlawful
because 1ts findings and conclusfons are arbitrary,
unreasonable and contrary to the evidence.

‘23‘ ; :‘ .
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A review of the enttre recerd astabllshts the
following facts: e

SN A ke
l. Appllcant was injured while wofkfng at &#
~ her place of employment, g

2. The Applicant received iqjury to her head,
neck, and back,

3. As a result of the in;urnes from the in-
dustrial accident, the Applicant suffered
a loss of bady funetfon, partial disabil-

‘ it‘y. Pt

b, As a result of tha paln end suffering from
the Injuries Incurred, the Applicant's
diabetes was aggravated aﬁd deficult to
control,

5. As a result of the accident, the Applicant
‘had to Incur medical and hospital expenses.

6. The injuries have been continuous and re-
quire continual treatment.

7. Applicant has not been re!eased by her
physician,

- |
The basis of the Decisions of the Commission was
entirely upon the Medical Panel Reports. The Commission
apparently rclied solely upon these exhibits and disre-
garded entirely the testimony elicited by Applicant at
the hearing from the Medical Panel members, Pr. Hebert-
son and Dr. Holbrook and ‘the testimony of Dr. Schricker
and Dr. VYaldo, g

A review of the record of the hearing on February
10, 196&, establishes the following facts:

" 1. Applicant suffered a five (5%) to flfteen
(15%) per cent permanent partial disabll-
ity of body function.

2. Dr. Hebertson was of the opinion that the
Applicant sustalned a disability for type-
writing., {Applicant works undar related
circumstances as a key-punch operator.)

3. Applicant's diabetes was aggravated by the
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pain and suffering from the Injuries re-
sulting from the Industrial accident. g%
On February 7, 1964, (three days prior to
the hearing) Applicant had neurologic
examination by Dr, Schricker who testified
o " that as a result of same, his conclusions
'xVﬂidﬁéfiﬁm were essentially that the Applicant had

0T, evidences of:
RS }Qka. a post-concussion syndrome
O lumbosacral straim
. c. some neck complaints -
and that the Applicant complained that.w@,wr
"the left arm bothered a great deal at
work. The left arm and hand weaker, and
she drops things easily., The left neck
and shoulder cords swell and get tight."
5. Dr. Schricker testified that as a result
of the examination, February 7, 1964, of
the Applicant's head, meck and back that
he confirmed hls previous diagnoses:
a. Post-cgncussion syndrome
b. Lumbosacral strain, left
c. Observation for cervical disc
and that in his opinfon the Applicant sus=-
tained a fifteen (15%) per cent loss of
body function.
6. From the accldent on January 18, 1962,
untll the hearing on February 10, 1964,
Applicant experienced pain and suffering
and had to recelve treatment from Dr,
Greene, Dr, Schricker, and Dr. Waldo.

After sald héaftng, Applicant was hospitalized by
Dr. Martin, and it was not until the treatment received
from Dr. Martin that she experienced markable improvement.

(x, 163)

A review of the entire record not only establishes
the fact that the Commission disregarded or unreasonably

2G5
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Hrofulnd to believe the evidence, but it also attabl:&hzs
the fact that the Medlical Panel alse acted arbitrariiy
and gg[aaggnahlx in its capacity of reviaw:ng the App
cant's record,
gk h?‘

I At the first meeting of the Medical Panel on July
|17, 1963, the record for‘it to e@nﬂ!der would have
included the following:

\y 1. Reports of Br. Greene (ﬁ 3, 5-10, and 16)
I 2. Report of Br, Schricker (R,22) e
| 3, Employer's Report of Injury (B, 1 and 2)
4, Letters from Appl!cant‘s atﬁarney R, 11,
17 and 18, 30) .
5. Report of Dr. Waldo (R, 29) :
6. Miscellaneous letters (R, &4, 12 and 13, 15,
20 and 21, 27, 31) g
7. Approximately a one hour group examination
of the Applicant.

At the second meeting of the Medical Panel on
October 18, 1963, the record for the Panel to consider
included the following:

1. The reports, letters, history, and examin-
ation which the Panel had to review at Its
first meeting on July 17, 1963,

2. léppl}ic;mt 5 ijectzons dated August 8, 1963,
R, 41

3. Report of Dr. Schricker dated July 25. 1963.
(R, 39)

k. Hisgery and examination obtained at the
leaand hearing. ~

At the second meeting, Dr. Lindsay and Dr. Hebert-
son were in attendance in addition to Dr, Holbrook and
br. Ossman, and Dr, Hess was absent,

According to the testimony of Dr., Holbrook.:and
Br. Hebertson at the hearing, February 10, 1964, Dr.

“D
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Hebertson examimed that Applicant's head, neck, and
back, and Or, Lindsay spparently only looked at her
eysgrounds, we L.
‘ R YA

With the exception of the second report of Dr,
$chricker, the Applicant's Objections,.any physical
examination given te the Applicant at the second hearing,
and any additlenal h’lstory or comments ebtaimed from
Applicant, the second panel was not much better Informed
about the medical questions In this matter than the
first panel, m

) in addition to the bead neck., and back . mjurlu.
another adverse effect which the Applicant suffered
from the accident was that of the aggravation of her
diabetic condition. ‘Plaintiff, prior to the accident,
hed a dishetic comdition. Before the accident her
diabetes was under control. However, at the time of -
the accident and subsaquent thercto she had difficulty
getting it back under control,

& P

When tiee Applicant was hosp:talized January 18,
1962, she nseded the assistance of two physicians, 3.9.
Dr. Mark H. Greene and Dr, John F, Waldo, Dr. Greens
for observation and treatment of her head, neck, and .
back injuries, and Dr. Waldo for the observation and
control of her diabetes.

Qubsequent to; her release from tha initial hospl-
talization, -the Apphcant had continuous trouble with
her head, neck, back, arms, and legs causinj her jreat
pain and suffering, Concurrentiy with this trouble she
continued to have difficulty in keeping her diabetes
under control,

From Jume 15, 1862, %o July &, 1962, the Applicent
was again hespitalized (R, 119) 'for another effort at
control of her diabetes and because of nervous reactlon
to the effect of the Injury’, (R,22).

-27-"
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On November 5, 1962, Applitant was seen by Or. !
Schricker who had her admitted to the L. P, 5. Hosplital
on November 9, 1962, because her physical condition had
become worse, (R,23). She.was discharged from the hos-
pital on Hovember 18, 1963, samewhat lmproved. %

Appl!cant continued to have trauhle with her;head,
neck, back, and left side of her body and her diabetes
until she was agaim hospitalized from May 6, 1964, to
May 19, 1964, by Dr. A, F, Martin, because of a chronis
cervical syndrome, chronic lumbar spime pain and her -
disbetes which was badly out of control, (R, 163). §he
recetved treatment and experienced very markahle improve-

ment i her sttuation and returned to gainfdl emp loyment
by June 13, l@é&, (R, 164).

The most competent evidence upon which the Commis~
sion could base its decision was that of the testimony
of those present at the hearing on February 10, 1964,

All other evidence was hearsay in the fom of
letters, reports and objections. e g
. s R
Since neither the Comnission nor the Employer
sustained the Medical Panel Reports by competent testi-
mony at the hearing, their value was mainly as exhibits,

The undisputed avidence compels a finding in favor
of the Applicant that she is entitled to cempensation
benefits, expenses beyond June 13, 1962, and a determin-
atlon of amount of attorney's fees.

Point 11}

THE COMMISSION ERRED IN REFUSING TO GRANT PLAIN-
TIFF'S PETITION FOR REH&AR!N@.
: b v
Pursuant to Sectian 35-1-78, Utah Code Annotated,
1953, as amended, The Commission has continuing Juris=
diction In Industrial cases, and has the authority to
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grant 2 rehearing In the event of some change or new
development not previously known., (Footnote No. 3,

Page 575, Volume 4, Utah Code Annotated, 1953, refwﬂng
to Carter v. lndustr!a! t:m., 76 U, 51@, 526; 290 P, 776 )

Subsequent to the hearing of Fahmary 10, 196'4.
Applicant changed physiclans by going te BPr. A, F. Nartin
with the approval of Dr. Schricker. She was adm]tted
to the St. Mark's Hospital on May 6, 1964, because she
had a chronic cervical syndrome and chronic lumbar spine
pain, and her dlabetes was badly out of controt, (R, 163),
She was placed in intermittent heavy cervical traction
as well as Williams' exercises #o her low back. She was
discharged from the hospital May 19, 1964. From this
treatment she experienced markable Improvement In her
situation, (R, 163). According to Pr. Martin she at
that time had no further headaches; her emotional status
greatly Improved and she returned to gainful employment.

In addition to advising the Commission of the change
In condition and the new developments, Applicant in her
petition for a rehearing objected to the Medical Panel
Reports as competent evidence, and to the fact that she
had not been awarded that to which she was entitled.”

Taking the record in its entirety, Plaintiff
contends that she has been deprived of a falr determin~
atien of the tssues involved in her case and has been
unjustly denied compensation benefits and medical
expenses and a rehearing.

CONCLUSION

Plaintiff-Applicant respectfully submits her case
to this Honorable Court for review and contends that
the Decisions of the Industrial CommisSlon are contrary
to the law; that the Industrial Commissfon acted In
excess of or without 1ts powers; that the Industrial
Commission deprived the Applicant of her right to be

“29-
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further heard; and requests of this MHonorable Court that
the Industrial Commission should be reversed with
instructions to award Applicant the benefits to which
she is entitled in accordance with the Statutes of the
State of Utah as in such cases made and provided upto
and including the expenses and benefits Incurred to
date, or in the alternative to award to her the benefits
accrued to February 10, 1964, the date of the hearing,
and remand the matter to the Industrial Commission for
further hearing to determine the issues arising subse~
quent to the sald hearing of February 10, 1964,

Respectfully submitted,

Lionei M. Farr
Counsel for Plaintiff~Appellant
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