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IN THE SUPREME COURT OF THE STATE OF UTAH

THE STATE OF UTAH,
Plaintiff/Respondent
-
DAVID TYRONE SMITH, H Case No. 19283

Defendant/Appellant

PETITION FOR REHEARING

STATEMENT OF THE CASE

This is a petition for rehearing of an opinion filed by the
Jtah Supreme Court on September 16, 1986. (A copy of that opinion,
State v. Smith, 42 Utah Adv. Rep. 14, is contained in Addendum A.)
Originally this case was an appeal from a conviction and judgment
imposed for Burglary, a Third Degree Felony, and Theft, a Third
Degree Felony, in the Third Judicial District Court, in and for Salt
Lake County, State of Utah, the Honorable Homer F. Wilkinson,

presiding.

STATEMENT QF FACTS

The facts are set forth in the Brief of Appellant at 2 and

in State v. Smith, 42 Utah Adv. Rep. at 15.

INTRODUCTION

In Brown v. Pickard, denying ren'g, 11 p. 512 (Utah 1886),

rhe Utah Supreme Court stated the standard for the granting of a

pecition for rehearing: "To justify a rehearing, a strong case must



oe made., Wi NaB T L o TR e
SOMe material polnT oot g [ S A I o

conclusions, . . . . In JImniocs v, iAo R T BT R T,

(Utan 1913), the Court e lir—i-:

To make an applicasion for a ren=aring .0 0
matter of right, and we nave no e
discourage the praciice of tliing e=ri>ions for

rehearings in proper cases. When ti:
however, nas considered and deci ied a
material questions 1nvolved 1n a case, 3
rehearing should not e applied for, inless we
have misconsiruded or overlooked some material
fact or facts, or have ovarloocked some statute or
decision which may affect the resul%:, or that we
have based the decision on somne wrong principle
of law, or have either misappli=d or overlooked
something which materially affects <he result

.. If there ar=s some r=asons, however, such as
we nave indicated above, or othner good reasons, i
petition for a rehearing should be promptly filad
and, if it is meritoriocus, its form ~ill in no
case be scrutinized oy this court.

The argument section of tnis brief will establish that, applvin:

these standards, the Appellant's petition for rehearing 1s prope:

before the Court and should be granted.

ARGUMENT

POINT I.

THE COURT ZRRED IN ITS CONCLUSIOUS CTONCERNIUG
THE DISPUTED JURY INMSTRUCTION IN T4IS CASE

AND THE RESUCLT OF THIS CASE DIRECTLY CONTRADICTS
THIS COURT'S HOLDING IN STATE V. PACHECO

in his , Mr. Smith challenaed the rrial

court's giving of instruction Un. 20 (R.111). Over Smith's

objection, the trial Iudae




f3cye evidence that thne
stol= the property.”

Thas, 1f vyou fi1nd from the evidence and
perond a reasonanle doubt, that the defandant was
In possession of stolen property, that such
pOs5S on of stolen property, that such
pPossession was not too remote in point of time
from the thett, and the defendant made no
satisfactory explanation of such possession, then
you may infer from those facts that the defendant
committed the theft,

You may use the same inference, if you find
it justified by the evidence, to connect the
possessor of recently stolen property with the
offense of ourglary.

The first full paragraph of the instruction contains the language of
Jtah Code Ann. §76-6-402(1) (1953, as amended), while the remainder
of the instruction explains the statutory language.

A. INSTRUCTION NUMBER 20 WAS AN UNCONSTITUTIONAL
MANDATORY REBUTTABLE PRESUMPTIOMN.

In upholding Instruction No. 20, this Court held that, when

read "in light of its immediate context and the context of the

instructions as a whole, the jury in the case could not "have

reasonably applied the instructions in an unconstitutional manner."
State v. Smith, 42 Utah Adv. Rep. 14 at 16. The Court concluded
that the instruction created only a permissible inference and was
therefore allowable. In reaching this conclusion, the Court
stated:

Lest there be a misunderstanding of our ruling in
this case, we emphatically declare that we do not
retreat from [State v. Chambers]. The trial
court should not have used the statutory language
in the 1nstruction for the reasons stated in
Zhambers. We hold only that the instruction
cannot be deemed reversible error in this case in
light of the ¢lear explanatory instructions . . .

Smithoat 16, In fact, tne conclusion reached in this case stands in

d1r=ct sontradiction to the conclusion of State v. Champers, 709

21 (Jran 19851 and subsegquent cases.



In Chambers, this Court unequivocally stated:

We therefore conclude that a jury instruction
using the language of U.C.A., 1953, §76-6-402(1)
is unconstitutional because it directly relates
to the i1ssue of guilt and relieves the State of
its burden of proof. . . . Thus, the statutory
language should not be used 1n any form in
instructing juries in criminal cases, . . . .

Id. at 327 (emphasis added). Despite this clear prohibition np -
use of the statutory language, in this case the Court upholds an
instruction which used exactly the prohibited language.

The basis for the prohibition on the use of the statutnsr
language in Chambers was that the Court found that the language
formed a mandatory rebuttable presumption. The Court noted tha-
United States Supreme Court found the use of such presumptions

unconstitutional in Francis v. Franklin, 105 S.Ct. 1965, 85 L.%i.

344 (1985). The Chambers Court stated that instructions contaiar
mandatory rebuttable presumptions were unconstitutional because :
instructions relieved the State of its burden of proof and snif:-
that burden to the defendant. 709 P.2d at 325, 326. Despite th:
use of the same statutory language as in Chambers, which presuma:.
created the same burden-shifting as in Chambers, the Court in @
case concluded that Instruction No. 20 created only a "permissiv
inference."

The Court reached this conclusion because of the languir
of the remainder of Instruction Ho. 20 and the language of
Instruction No. 23 which stated:

The mere fact that a person was in_consc1ous
possession of recently stolen property 1s not
sufficient to Justify a conviction of theft.

There must be proof of other circumszances

tending of themselves to establish guilct.
However, such proof need nor pe =2staplished by

-

s

Ao



additional evidence or witnesses if you find that
the possession occurred under circumstances which
warrants a finding of guilty. 1In this connection
you may consider the defendant's conduct, any
false or contradictory statements, and any other
statements the defendant may have made with
reference to the property. If the defendant
gives a false account of how he acquired
possession of stolen property this is a
circumstance that may tend to show guilt.

In the absence of evidence as to why the
defendant was in possession of recently stolen
property, you may infer that the defendant stole
the property.

(R.114). The Court reasoned that if both of the instructions were
considered together, the jury could not have applied the
instructions in an unconstitutional manner, 42 Utah Adv., Rep. at
16. This reasoning is also contradicted by Chambers in which this
Court declared:

Further, although there was another instruction

given, instruction No. 25, which restated the

presumption in permissive form, the additional

instruction failed to cure the defect. "Language

that merely contradicts and does not explain a

constitutionally infirm instruction will not
suffice to absolve the infirmity."

709 P.2d at 326 (emphasis added, citation omitted). In State v.
Tarafa, 720 P.2d 1368 (Utah 1986), one jury instruction created a
mandatory presumption which another instruction restated in
permissive form . This Court stated:

As in State v. Chambers where the challenged
instruction was restated in permissive form, the
additional instruction fails to cure the defect.
.[Alny reasonable juror could have been left
in a quandary as to whether to follow the
so-called explanatory instruction or the
immediately preceding one 1t contradicted.

720 P.2d at 1371-1372 (footnotes omitted}).

Tn this case, as in Chambers and Tarafa, the jury was

presented with contradictory, confusing instructions. Yet, it is

unclear from the Court's opinion in this case why subsequent
-5-



instructions which transform the statutrory mandatory refattara
presumption into a permissive inference result in affirmance mey

but reversal in Chambers and Tarafa.

Another factor is present in this case which also
contributed to the reversal in Tarafa. Here, as in Tarafa, the
prosecutor emphasized the mandatory nature of the presumption,
closing argqument, the prosecutor stated:

Now the gquestion then becomes one of whetnher
we have a burglary. You have been instructed by
the Judge if a burglary occurs and someone is
found with the property in his possession, he may
within a short period of time, it is called not
too remote a time period from the time of the
burglary until the time of possession, that you
can infer that he committed the burglary. And
taking 1t one step further that you can also
infer that he committed the theft. This being
the time period that the law provides that if you
are going to have stolen property in your
possession, and it is going to be right close to
the time it was stolen, we can assume that you
stole it, Unless you have a satisfactory
explanation.

(R.419-420). 1In Tarafa the Court concluded that the prosecutor':
statements in closing argument concerning the mandatory nature ¢
the presumption could have easily contributed to the jury's
confusion about the instructions. 720 P.2d at 1371, n.l6. The =
confusion must have been oresent in this case because the proset:
emphasized not the permissive character of the instructions but
rather their mandatory nature (if you have stolen property, "w2:
assume you stole it." [R.420)). In this respect, this case 13
indistinguishable from Tarafa.

In summary, Instruction Ho. 20 given to the jury 1n fr

case contains the language of U.C.A. §76-6-40Z(1) Wwhilch tn1s ..

in Chambers stated "should not be used in any f£orm 1n 1nstrdcts

-5 -



Juries.” Id. at 327. Further, the opinion in this case fails to
explain why subsequent instructions which restate the mandatory
pr=sumption In permissible form rescue the challenged jury

instruction here while in Chambers and Tarafa "the additional

instructions fail to cure the defect {of the challenged
instruction]" 709 P.2d at 326 and 720 P.2d4 at 1371. Finally, the
prosecutor's emphasis of the mandatory nature of the presumption
must have confused the jury here as it did in Tarafa. Because of
these factors, the result in this case cannot be reconciled with the

rasults of Chambers and Tarafa and rehearing should be granted.

B. THE RESULT IN THIS CASE IS IN
DIRECT OPPOSITION TO STATE
V. PACHECO, WHICH CONTAINED
A VIRTUALLY IDENTICAL INSTRUCTION.
Appellant Smith further asserts that a rehearing should be
granted in his case because the Court's opinion here is directly

contrary to the opinion in State v. Pacheco, 712 P.2d 192 (Utah

1985), renh'g den'd 712 P.24 192.
The opinion in Pacheco was filed the same day as State v.
Chambers and involved an instruction guite similar to that given in

Chambers. In Pacheco the statutory presumption found in U.C.A,

§76-6-402(1) was given in a jury instruction relating to a defendant
cnarged with burglary. 712 P.2d at 194. This Court reversed the
conviction in Pacheco because of the verbatim recitation of the
statutory presumption in the instruction. The Pacheco Court relied

on the reasoning of State v. Chambers and the cases cited therein in

reaching its decision.



In Pacheco, Instruction No. 15 read:!

The law of the State of Utah provides as
follows:

"Possession of property
recently stolen, when no satis-
factory explanation of such
possession is made, shall be prima
facie evidence that the person 1in
possession stole the property.”

Thus, if you find from the evidence and
beyond a reasonable doubt, (I) that the defendant
was in possession of property, (II) that the
property was stolen i1in a burglary, (III) that
such possession was not too remote in point of
time from the burglary, and (IV) that the
defendant had made no satisfactory explanation of
such possession, then you may find from those
facts that the defendant committed the burglary
in which such property was stolen and stole the

property.
(source: State's Petition for Renearing in State v. Pacheco a:
4)(Addendum 3) (emphasis added). 1In this case Instruction llo.

stated:
Utah Law provides that:

"Possesslon of property recently stolen
when no satisfactory explanation of such
possession is made, shall ope prima facie
evidence that the person 1n possession stole
the property.”

Thus, if you find from the evidence and
beyond a reasonable doubt, that the defendant was
in possession of stolen property, that such
possession was not too remote in point of time
from the theft, and the defendant made no
satisfactory explanation of such possession, then
you may infer from those facts that the defendant
committed the theft.

I Instruction No. 15, glven 1n tOto here, was never reproduci:
1ts entirety in the opinion in State v. Pacheco.




fou may use the same inference, if vyou find

Lt Justified by the evidence, to connect the

possessor of recently stolen property with the

offense of burglary.

172.111) (emphasis added). Even a cursory comparison reveals that
rhe two instructions are nearly identical. Both instructions give a
verbatim recitation §76-6-402(1). Both instructions then give
explanations of the statutory language. Both instructions'
2xplanations require the jury to find, beyond a reasonable doubt,
that the defendant was in possession of recently stolen without
giving a satisfactory explanation. 1If the jury finds these
predicate facts, then poth instructions state that the jury "may"
find from those facts that the defendant committed the crime in
question,

Instruction No. 15 in Pacheco restated the language of the
statute 1n permissive form as did Instruction No. 20 in this case.
Yet the Pacheco instruction was found unconstitutional while the
instruction in this case was upheld. The results of the two cases
are clearly not rationally compatible.

The opinion in this case notes that another instruction,
number 23, also emphasizes the permissive character of the inference
of guilt created by Instruction No. 20. Smith at 1l6,n.l. Since no
other instructions are mentioned in the Pacheco opinion, one may
argue that this distinguishes the two cases. However, in its
Petition for Rehearing in Pacheco, the State urged this Court to

consider at least four other 1astructions given in that case as



ameliorating the defect in the challenged instruction. (Addens.
at 7-9). By denying that Petition for Rehearing, the Court rew.
the very argument which is now used to rationalize the decisiop

this case.

One final, practical factor must be considered with re:.
to Pacheco. Since the Instruction No. 20 given in this case apj
Instruction No. 15 in Pacheco are virtually identical, practit;-.
and trial courts are left in a quandary by the two opinions. T.
Pacheco instruction was declared unconstitutional while the
nearly~-identical instruction in this case was upheld. Practitis.
and trial courts will be hard-pressed to discern which instructi:
are allowable and which are defective. 1Indeed, the Court seens:
be drawing lines so fine that they are impossible to perceive.

In summary, Instruction No. 20 which was upheld in tnis
case is virtually identical to Instruction No. 15 which was stru
down in Pacheco. The argument that was used to uphold this
instruction (that other instructions tended to cure any defectj:
rejected by this Court in Pacheco. No rational explanation can:
advanced to allow both opinions to co-exist. The decision in &&
case is clearly contradictory to Pacheco and should be

reconsidered.

POINT II. INSTRUCTIONS 20 AND 23 COMBINED TO FORCE
THE DEFENDANT TO TESTIFY IN VIOLATION Of
HIS FIFTH AMENDMENT RIGHTS.

In his opening brief, Appellant Smith argued that the
statutory presumption as manifested in the jury instructions £

e
Ll

him to testify in violation of ni3s Fiftnh Amendment rigjhts.



opinion in this case relies on several cases to defeat this
argument. However, careful examination of the primary cases cited
by the Court shows that they are distinguishable from the present
case.

Instruction No. 20, supra at 3, clearly stated that the
defendant himself was required to give a satisfactory eXplanation of
his possession of recently stolen property. Instruction No. 23
(Addendum C) continued to keep the focus on the defendant by
allowing the jury to reach the statutory presumption by simply
disbelieving the defendant's explanation or finding it
contradictory.

The opinion in this case relies on Barnes v. United States,

412 U.S. 837 (1973) to defeat Mr. Smith's claim. However, in Barnes
the instruction given to the jury did not require an explanation
directly from the defendant. 1In Barnes, the defendant's possession
of recently stolen property could simply be explained by "facts and
circumstances in [the] case which are in some way consistent with
the defendant's innocence.” 512 U.S, at 840, n.3. No direct
testimony from the defendant was required.

State v. Chambers, supra, also cited by the Court in this

case, presented a similar question. However, as in Barnes, the
Chambers Court stated: *Nothing in the instruction required
testimony by defendants, because an explanation of possession could
have been made by the testimony of other witnesses or by other
evidence.” 709 P.2d at 325.

The distinction between Barnes and Chambers and this case

is subtle but important. As noted above, neither the Barnes nor the

_ll_



Chambers instructions required the defendant to testify. In tr
cases a "reasonable explanation" of possession of recently stole
property could emanate from any source, including the State's
witnesses. However, Instruction No. 20 in this case specifica)
required that the defendant himself provide the explanation of
possession. According to the instruction, if the defendant did -
testify, the jury was virtually bound to enter a verdict of guii-
Such a result clearly violates the protections secured by the i
Amendment. Because the cases cited by the Court in support of i
opinion are distinguishable and because of the unigqueness of the
instruction in this case, which could be satisfied only by the
defendant's testimony, a rehearing should be granted.
CONCLUSION
Because the opinion in this case misapplied State v.

Chambers and State v. Tarafa and erroneously applied Barnes v.

United States and because the opinion in this case is in direct

conflict with State v. Pacheco, the Appellant, David Tyrone Smi:’

respectfully petitions this court to reconsider its decision and
reverse his conviction and remand the case for a new trial or
dismissal of the charges.

"t
Respectfully submitted this égo*/day of October, 1986.

CURTIS C. NESSET
Attorney for Petitioner




I hereby certify that I delivered four copies of the
foregoing to the Attorney General's Office, 236 State Capitol

Building, Salt Lake City, Utan 84114, this 20% day of October,

1486.
Cts O
CURTIS C. NESSET
Attorney for Petitioner
CERTIFICATION
I, CURTIS C. NESSET, do hereby certify the following:
(1) I am the attorney for appellant/petitioner in this
case and;

(2) This Petition for Rehearing is presented to this Court
in good faith and not to delay any matter in this case.

: .,74«
Respectfully submitted this Y —3ay of October, 1986.

CURTIS C. NESSET
Attorney for Appellant/Petitioner
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42 Utah Ady. Rep. 14

IN THE SUPREME COURT
OF THE STATE OF LTAH

The STATE of Ctah,
Plainuff and Respondent,
.
Dasid Tarone SMITH,
Defendant and Appellant.

No. 19283
FILED: September 16, 1986

THIRD DISTRICI

Hon Hoemer F Wilkinson
ATTORNEYS

David L Wilkinson, j. Stephen Mikata,
Thomas D. Vuvk tor Plamuff and
Respondent

© Connie L. Mower for Defendant and

Appellant

STEW ART, Justice:

The appellant, David Tyrone Swmuth, was

Y consvicted by oa pury of burglary and theft,

both third degree felonies. On appeal he
argues (1 U Coa, 1993, §76-6-401 establ-
ishes  an unconstitational  presumption  that
ane in possessien ol recently stolen property
ooganty of having <t it and that that
ressumption a0l consttutionalhy sufficient
byocrcell o support 3 gulty verdicts 1) hus
+fe should not have heen permitted o testily

“agamst him oover his objection: 13) he was

foarcad o tesufy ta rebut the presumption

" contained in $76-6-402 n violaton of his




L .42 UIAH ADVANCE REPORTS
T bt o ety and gy
Cocnadener was admitied
sathiem
h burglary and the

et b

savopharee aneth 3890 which belo-
ad Lol Franas, aha <ered at in an
i ment ho moa facked  hasement
Nt t N her sicter, Annette
“aeleen Semetnue Leteeen Deember 24,
lx2 vnen last «isited the storage
umt, and December 270 1982 the day the

carophene was pianed. scineone broke into
he unit and stole the saxophone  Smith lived

gty Hos o owvfe Tema was staying with 2
frind on he same apartment tomplex uccu-
pied by Nieleen, where Simith visited her
~everal times

At (b, Jennifer Kearns, a supervisor at
SUoNMark's, swhere Simith ived, testified that
sz saw rhe getendant at St Mark s with the
cacapnone Mo oceld her that rhe <axophone
aas s and thae he had ased (L ar a perform-
ance the precious weekend. She testifted that
Smith made no attempt to hide the wsiru-
ment or 1o te evasine about it during the
conersation  Kearns could not preasely date
‘he omsersanon However, Smith admitted

e conversation and testifred that it occurred

on che morning ol Desember 27 1982
\nother supervisor, Tom Webb, testified that
wonceme, probably <hortdy afrer Christmas,

e notcad 3 aophone ina case an the St
Mark s mamn affice athoa prece paper
atached  come vhere near iop  bearing
smith 5 full name  The supertisor -dentified
the saxcphone by a round ahite <eal on the
case shich remembered seeing when
saxorhoene the office He also was
ipable 'o pinpeint ‘e date any more exactiyv.

of

He
he

e

498 n

Relinda W Mams 2 frend of hoth Smith
wile. Toma cesnitied that on Dece-

27 Tamia cwied her and asked her 0

2 womething tor her She said Toma told

Aer chat sbe needed mones. Shen Williams
piobed Tenm up 2 few munutes later, Tonia

‘o 23 o Smuhos place to pick ap
wwmzthine that he was going ‘o let her pawn

Winams  did rot knew at was to be
pasned anad Toma aentinio St Mark's and
rerursed saurh the sasorhone At first, Toma

indicated that she wanted Wilhams to pawn a
iing Al ‘hey arnved at the pawn shop,
Ndbams preoepted her adentficanon, but the

<« took place perwsen Tonia and
RN N S
Tina aas dlaved so reenfe aver Smuth's

S 0

an rhe =videnuary
st e rald lier e had a saxophone
'ohe oonld persuade Belinda

s cgsricd it he told her
at St
Tena
ust vanted

“he could not

REUN spoveal

o hee

15

the ;

!

get enough money for it, she pawned the
savophone instead.

Smith’s wersion of the facts was substanti-
ally different than Tonia's. He admitted he
had had possession of the saxophone, but
testilied that Tonia had given it to him on
December 26, 1982, and had asked him to
hold 1t for her unti!l the next day. This evid-
ence contradicted his testimony that he told
Kearns, the St. Mark's supervisor, that he
cither had, or was supposed to have, played
the saxophone at a performance in Ogden the

I previous weekend .

The trial judge instructed .the jury, over
Smith's objection, as dllows (the first para-
graph being the language of §76-6-402(1)):

Utah Law provides that:

“Possession  of property recently
stolen when no satisfactory explana-
trion of such possession is made, shall
be prima facie evidence that the

person in possession stole the proper- *
ty.” :

Thus, if you find from the evidence
and beyond a reasonable doubt, that
the defendant was in possession of
stolen property, that such possession
was not (oo remote in point of time
from the theft, and the defendant
made no satisfactory explanation of
such possession, then you may infer
from those facts that the defendant
commitied the theft.

You may use the same inference, if
vou find it justified by the evidence,
to connect the possessor of recently
stolen property with the offense of
burglary.

I.

On appeal. Smith argues that §76-6-
402(1) is unconstitutional because it imposes
a statutory presumption of guilt that is not
rational and therefore is a violation of due
process under Tot v. Umted States, 319 us.
363 (1943}, and Leary v. United States, 395
U.S. 6 (1969). He claims that his convictions
were based solely on the statutory presump-
tion and that they therefore must be reversed.

The defendant is in error. At the outset, we
note that the statute, properly construed,
does not establish an evidentiary presump-
iion. 'et alane a presumption of guilt. State v.
Chambers, 709 P.2d 321, 326-27 (Utah
1985). In Chambers, we held that a jury inst-
ruction using the language of §76-6-402(1)
i unconstitutional because it relieves the
State of its burden of proof.” Chambers, 709
P 2d at 327 See also State v. Pacheco, 712
P.2d 192 (Utah 198%5). An instruction that
simply incorporates the statutory language is
anconstitutional when the statutory term °

-
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prima facie” as defined as a presumption, as
was the case in Chambers. Nevorthless, 1t o
elementary that we rsad the language of an
instruction in light of its immediate contew
and the context of the instructions as a
whale. In the same instrucrion that Incorpot
ated the statutory language of §76 6-402(1),
the trial court carefully stated that the staty-
tory language meant only that if the jury
found certain facts that ‘you may infer from
those facts that the defendant committed the
theft.” (Emphasis added ) The court ako
instructed the jury that it could infer a burg-
lary "if you find it justified by the evidence.”
Thus, the court explained that the statutory
language incorporated in the instruction
allowed only an inference of guilt, and then
only if justified by the facts. Indeed. the
court made the same point even more extens-
ively in alater instruction. !

We do not believe that the jury, in the face
of these instructions, could have reasonably
applied the instructions in an unconstitutional
manner.

Furthermore, the ral court explained to
the jury that possession alone of a stolen
object is not sulficient to support a convic-
tion, a rule that has been reiterated in nume-
rous opinions. in State v. Heath, 27 Utah 2d
13,15, 492 P.2d 978, 979 (1972), the Court
stated:

The mere possession of stolen
property unexplamed by the perscn in
charge thereof is not in and of itseif
sulficient to justify a cenviction of
larceny of the property. It s,
however, a circumstance to be consi-
dered in connection with the other
evidence in the case in the determina-
tion of the gwlt or innocence of the
possessor. Such possession is a circu-
mstance tending 1n some degree (0
show guilt, although 1t s net suffic-
ient, standing alone and unsupported
by other evidence to warrant a conui-
ction. In addition to the proof of the
larceny and of the possession by the
defendant, there must be prool of
corroborating circumstances tending

of themselves to show guilt. Such
corroborating circumstances mavy
consist of the acts, conduct, faiseh-

oods, if any, or other declarations. f

any, of the defendant which tend to

show his guilt
See al<o State v Clavion, A58 P.2d 621, 623
(Utah 1983); State +. Thomas, 121 Utah 639,
641, 244 P .2d 6%3, osd (1982); State + Kins-
ev, 77 LUtah 348, 152, 298 P 247, 239 (193
See also Cosby v Jonaes, 682 F 2d 1373 411th
Cir. 1982)

Defendant’s  rehance

States, and [eary v

on

i
|
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hed Ny indiaated, the astructions Jid ot
permit the detendant to be convicted solelv
onothe bass that he was in possession ol
goods. There was, in fact, other evid

ence that Smith stote the waxophone that a St
Mark's supervisor him with, and that
anouther St Mark'< supervisor saw the saxop-
hone with a piece of paper bearing Smith's
name attached to it Smith admitted having
the saxophone in his possession immedateiy
pric o the time @t was pawned His explan-
atoi. for his possession of the saxophone,

Saw

that his wife asked him to hold 1t fer her
overmght, was inconustent with her testi-
mony and with his own admission on the

stand that he had told the St. Mark's superv-
1sor that he had, or was to have, piayed the
saxophone at a “2ig” in Ogden the previous
weekend. ! Belinda Williams tesufied that
Tonia told her Smith had something that he
was going to let Toma pawn and that the
object picked up by Wuliams and Tomia from
St. Mark’s was a saxophone. In addition,
Tonia testified that Smuth toid her that he
had a saxophone, needed money, and wanted
her to ask her friend Belinda to pawn 1t
There was sufficient corroborating evidence
to support the necessary inference of guit
given the instructions and the evidence.

Lest there be a nusunderstanding of our
ruling in this case, we emphatically declare
that we do not retreat f[rom Chambers. The
trial court should not have used the statutory
language in the instruction for the reasons
stated in Chambers. We hold only that the
instruction cannot be deemed reversible error
in this case in light of the clear explanatory
instructions that all that the jury could make
of the term ‘“prima facie” was a permissibie
inference.

Smuth also claims that §76-6-402(1) forces
a defendant to take the stand in violation of

his Fifth Amendme - eht not to take the
stand to tesiitn The . ouod States Supreme
Court and other state courts have held that

the privilege is not violated by such a statute.
E.g., Barnes v. Umted States, 412 U.S. 837,
846-47 (1973); State v DiRienzo, 53 N.J.
360, 251 A.2d 99, 110 (1969): State v. Cham-
bers, 709 P.2d 321, 325 (Utah 1985). See aiso
Annot., 88 AL.R.3d 1178 (1972 | Whart-
on's Criminal Evidence, §139, at 235 (1972)
Simith’s dezision to testify 1o rebut the prose-
cation’s case did not violate his Fifth Amen-
dment right  “Introduction of any evidence,
direct or crcumstantial, tending to imphcate
the Jefendant in the alleged crime, increases

the pressure on him to testufy. The mere
massing 2f evidence against a defendant
cannot be regarded as @ violation of his priv-
ilege against sell-incnimination.”  Barpes v

For UTAH CODE ANNOTATIONS,

see (he second section of (his Issue.
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L.

Semeth wenes ‘hat his wite's testimony
waserrenecnsty o fitted because he had a
aght to prevent her loom testifving pursuant
ol CoA 1991 STRI23R w hich pravides

il

There are part ular relations in which
w s the policy of the law to encourage
confidence and 1o preserve 1t invio-
late  Theretore, a person cannol be
examined as 1 watness 1 the following
dases i)y A husband  caunot  be
examined lor or aganst his wife
withoui her consent, nor a wife for or
1gainst her  bushand  without his
consent; nor can either during the
marrrage or afterwards be, without
the consent ol the other, s¥amined as
to any ;ommunication made by one
to *he other Juring the marriage, but
this exception  does not apply
where 1t s otherwise specifically
rrovided by law !

in 1971, this Court promuligated Rules of
Iwidence pursuant 'o 378240 which grants
this Court power to promulgate rules of

procedure and ewadence and which nullifies
s 10 conflict with such rules ¢ Rule 23(2)
of those ries states
An accused in a2 cniminal action has a
prrtiege 1o prevent his spouse [rom
tectifying in such action with respect
to anv confidential communication
had 2r madc between them while they
were hushand and wife

This tule proswles a more limited privilege

than hat set ferth o §78.24-8 Pursuant o
9.2.4  Rute 232) nullifted 3§78-24-8
insafar as st was nconsstant with Rule 23(2).

Ser especiaily Rule 2%(2)e) quoted below

Stare Benson. 712 P 2d 256, 258 (Liah
1985} State + Bundy. 684 P 2d 38, 61 (Utah
1984)  Smuth therefore had no right under

§7%.24.8 1o bar ms wife from testifying, but
did ha.e the nght under §78-24-8 and Rule
232} to btar her from tesiifving about any
conflidential commumgations between them.
Verv lttie ot Smuth's  wife's testimony
concerned confidential commumications with
Smuth For example, her esumeny that she
oktyned the .axophone trom St Mark’s,
ahere Smuh heed. that ~he gave him money

ater pasmne the nstrument  and that she
and Belrnda m tact pasaed ot sas aot barred
Rooinbe prealvee Her texmmens as ooany
vecatons herween horoand the defendant

A1 to che 2lfeet that he eld ber he needed
Moy ped hat by had o saxophone  he
aanied e e paan

The “rau ulaen

trled that the privilege was

! anasailable pursuant to Rufe 28(2)(ej, which
( states that neither spouse may claim the priv-
I lege
|
if the judge finds that sufficient evid-
ence, aside from the communication,
has been introduced to warrant a
finding that the communication was
made, in whole or in part, to enable
or aid anyone to commit or to plan to
commit a crime or a tort.

The evidence discussed above, aside from
the confidential communications, was suffic-
ient in this case to justify a finding that the
communications between Smith and his wife
were made during the planning or commis-
sion of a crime. Therefore, even the more
limited spousal evidentiary privilege was not
available to Smith to bar his wife's testi-
mony.

are also without
merit. He claims that testimony that he lived
in a half-way house informed the jury of the
fact that he had been convicted of a prior
felony. Smith recognizes that under Rule 55
“such evidence is admissible to prove some
other material fact including absence of
mistake or accident, motive, opportunity,
\ intent, preparation, plan, knowledge or iden-

1 Iv.
( Smith's  other claims
J
\

tity"; however, he claims that no special rele-
! vance was demonstrated in this case. In addi-
tion, he ciaims that under Rule 45 the evid-
1 ence should have been excluded because its
i prejudice outweighed its probative value.
| Contrary (o Smith's claim, the trial court
| only permitted parties and witnesses to refer
| to his residence as "St. Mark’s.” Except for
| Smith’s own testimony, no other evidence
\indicaled that St. Mark’s was a hall-way
house. It was not until Smith took the stand
that the jury heard that he had previously
been convicted of a felony and that his resid-
ence was a half-way house. Even then, the
judge gave an appropriate cautionary instru-
ction to the jury that the evidence could only
be considered in assessing Smith’s credibility.
Clearly the trial judge dealt with the problem
in a proper manner, and the claim of error
’ has no substance.
l Affirmed.
|

| Gordon R. Hall, Chief Justice
‘ Richard C. Howe, Justice
Christine M. Durham, Justice
Michael D, Zimmerman, Justice

The Court also instructed:

The mere fact that a person was in
conscious possession of recently

|
E
|

1noc rumulnH:T W1 CODE ANNOTATIONS, see the second section of this issue.
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stolen property 15 nat suffisent ‘o
justify a comvicuon of theft  There
must be proof of oiher circumstances
tending of themselves to estatish
gullt. However, such proof need not
be estabhished by additional e idence
or witnesses if you find that the
possession occurred under
circumstances which warrants [} a
finding of guilty. In this connection
vou may <onsider ithe defendant’s
conduct, any false or contradictory
statements, and any other statements
the defendant may have made with
reference to the property {f the
defendant ghves a false account of
how he acquired pessession of stolen
property this is a circumstance that
may tend 10 show gurlt

in the absence of evidence as to
why the defendant was in possession
of recently stolen propetty, you may
infer that the defendant stole the
property

2. Thrs inconsistency is one of the sort of

corroberating  circumstances which  warrant
application of the statutory inference. State
v Hearh, 27 Utah 2d at 15,492 P 2d a1 979

3. Smith does not claim a violation of the
marital privilege set forth in Utah
Conststution  Article [, §12 and §77-1-
6(2)(b), which state: "& wife shall not be
compelled to ‘estity against her huskand nor
2 husband against his wife *

4. The Rules of Ewidence adopted n 1771
were superseded by nev. rules of evidence
which Secame effective Sepiember 1, 1983,
However, the old rules were suil in effect at
the time of Smith's tnal. and will therefore
he applied in this cove

|
|
|
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