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IN THE SUPREME COURT
OF THE STATE OF UTAH

IN THE MATTER OF TIHE )
FsTATE O T
HILLARD . VOORHEES,
Deceased, Probate No. 2655,

BETTY HAYWARD, BEVERLY
CLYDE, and TRACY COLLINS
TRUST COMPANY (now Walker
Bank & Trust Company), Adminis-
tractor of the Kstate of Hillard L.
Vioorhees, Deceased, Civil No. 4784, | Case

Plaintiffs and Respondents, No. 9400

—— VN -

PIEARL O. VOORHEES,
Defendant and Appellant,

HANSON LAND & LIVESTOCK
COMPANY,
I'ntercenor and Appellant
In Probate No. 2655. J

BRIEF OF HANSON LAND &
LIVESTOCK COMPANY,
INTERVENOR AND APPELLANT

INTRODUCTION

Manson Land & Livestock (ompany, appellant here-
i will he veferred to throngliout this brief as ‘‘Inter-

venor,” appellant having intervened only in the probate
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matter (Case No. 2655). Intervenor was ncver g party
to Case No. 4784. '

Intervenor adopts the statement of facts of appellay
Pearl O. Voorhees, hereinafter called ‘‘Mother,”’ ag th&
relate to the probate matter, and by way of addition ther;
to adds supplemental facts below. Because of the ado
tion in this brief of facts recited by the Mother in bq
brief, the latter brief should be read first.

The issue before this Court, insofar as Intervenori
concerned, is whether the lower court, sitting in probat
had authority and jurisdiction to enter its Judgments
Partial Distribution of the disputed land and grazn
permits. While the issue is simple, the record is mo
confused, largely because the lower court consolidated:
contested civil matter (to which Intervenor was neve
made a party) with a probate matter in which i
intervened.

SUPPLEMENTAL FACTS

The undated ‘‘Memorandum of Understanding’’ ex
cuted by the Mother and daughters in civil No. 4784w
probably signed on or about April 1, 1959 (Tr. 4/1/5}
1), but it was not presented to the Court or made a m
ter of record until August 29, 1959 (Tr. 8/29/59, p.
Thereafter, on 9/15/59 Case No. 4784 was consolidat®
with Probate No. 2655 (R. 4784, p. 40). The docume"
purports to repudiate Intervenor’s contract with tht
Mother and then in one of the concluding paragraphs ff'
cites that “‘the above understanding in principle shall®
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rodhiced to formal stipulation . . .; and the Court shall
thereupon enter judgment upon such stipulation.”” The
parties to the ““Memorandum of Understanding’’ were
anahle to construe it without disagreement, so the Court
wis asked to hear the matter in Civil No. 4784 (Tr.
< 09, pp 1-6) Counsel for Mrs. Voorhees (Mr. Chris-
len<en) advised the Court that prior to the hearing of
Aneust 29, 1959, Mrs. Voorhees was served with a sum-
moux and complaint in a suit filed by Intervenor to quiet
fifte to the so-called ““Mountain Lands.”” The Court was
{uwrther advised by Mr. Christensen that a Lis Pendens
wax also filed 1in Sevier County on these lands, and that
for these reasons he thought the transfer of these lands
to the administrator by Mrs. Voorhees should be held
in abevance (Tr. 8/29/59, p. 6). After considerable dis-
cussion it was agreed that evidence would be taken per-
taining to the accounting in Civil No. 4784 by Mrs.
Voorhees. Following the taking of evidence, the Court
stated that an order could be taken that there will be no
disposition by sale, lecase or otherwise of any property
belonging o the estate until further order of the Court
(Tr. 8/29/59 p. 47). This injunetive order of the Court
Was continued at the close of the hearing of September
15,1959 (Tr. 9/15/59, p. 105). Subsequently the Court, in
the consolidated eases, ordered the mother to trausfer the
“Mountain grounds”’ to the administrator by Warranty
Devd. (Deoeree of 10/2/59, (ase No. 4784, R. 40) This
same deeree of October 2, 1959, is strangely quiet with
tespect to the 1870 Taylor Grazing permits. No one has

ever been dirceeted or ordered to transfer them to the

extate,
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In January of 1960 Intervenor filed its petition 1.
leave to intervene in the probate matter. This petity.
was leard and orally granted on 2/1/60. The order 0
Intervention was signed on March 14, 1960 (R. %3
pp. 321 and 359).

After the Mother had complied with the decree of f,
Court which compelled her to convey the ““Mom;
Grounds’’ to the estate, Intervenor, in an effort to e
promise and settle the differences with the daunghters
Mother, offered to purchase the disputed lands and pe
mits through the estate at a premium. Counsel for Inte
venor stated in open court that if the sale through ti
estate could be worked out, the whole dispute ow
ownership of the lands and permits would become mo
This was the reason given for the offer to purcha
through the estate (Tr. 2/1/60, pp. 17-18).

The disputed grazing permits were transferred
Hanson Land and Livestock Company as a result of
application filed by the company, which application v
with the consent of Henry L. Voorhees and Pearl 0
Voorhees, both of whom signed waivers on the transie
(Tr. 2/1/60, p. 51). This transfer was based on Hans
Land and Livestock Company contract of 10/21/38 v
Pearl O. Voorhees and contract of 1/5/59 with Henry I:
Voorhees (Tr. 2/1/60, p. 51). Hansen Land and Livesti:
Company also committed additional base Jands to
Bureau of Land Management to justify this transfer.
grazing fees have been paid to the BLM by Inter
since the transfer (Tr. 2/1/60, pp. 39-41). Mr. Nielst:
counsel for the daughters, in open court at the hearing

Tv

e
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o160, ~tated that he had no objeetion to the transfer to
intervenor of the range permits, and he further stated
that of Intervenor wanted to keep the permits they would
not oppose it {Tre 271760, pp. 13 and 57). He further
~tated that the permits had been transferred and title had
heen conveved ('I're 2/1/760, p. 28). Intervenor stated
flathy that it wax not willing to transfer the permits to the
estate (T 2/1/00, p. 47). In the hearing of 2/1/60 the
Court said, C“Well now, 1t’s never been tried whether the
permit was properly or mmproperly transferred’’ (Tr.

271/60, p. d7).

Intervenov paid $10,000 to the Mother as an origi-
nal payvment on the land permit contract of 10/21/58. This
£10,000 payment has in turn been accounted for by the
AMother to the administrator, Walker Bank and Trust
Company, who acknowledges this accounting (R. 2-2655,
p.o406), (Tr. 2/1/60, pp. 11-13 and 27). Thus the Mother
and the administrator have retained the consideration for
the 10721758 contract.

ARGUMENT
Intervenor challenges the right and power of the
lower court sitting in probate to distribute the ¢ Mountain
rounds" and the Tavlor Grazing permits to Bette Hay-
ward and Beverly (lyde, hereinafter called the ‘‘Daugh-
fevs.™ These orders of distribution which dealt with the
Jand and permits separately will be discussed individually

m this hrief.



DistriBuTioN oF MounTaiNn GROUND

Intervenor challenges the attempt of the Mothe; iy
Daughters, each of whom had full knowledge of the oy
tract with Intervenor, to compromise or settle their g
pute by making an agreement which affected the contry:
rights of the Intervenor, without its knowledge or consey
or without being a party thereto. More specifically
Intervenor denies the right of the Mother and Daughter
to ‘‘repudiate’’ Intervenor’s contract with the Mother. |;
fact, after the Mother was no longer represented by t
counsel who participated in the drafting of the ‘“Mem:
randum of Understanding’’ she testified that she thougt
it was for the best interest of the estate that the lank
be sold to Intervenor in accordance with the petition«
the administrator (Tr. 2/1/60, p. 23). 1t is obvious fru
her conduct in this appeal that she does not want tom
pudiate her contract with Intervenor. She even testifi
that she felt morally and legally obligated to Mr. Hans:
(Tr. 2/1/60, p. 19). At any rate she neither has the righ
and power nor the present inclination to repudiate I
tervenor’s contract, while retaining the $10,000 consider
ation paid. The estate also finds itself in the embarrassi.
position of acknowledging the accounting on the $1000
consideration paid by Intervenor, and at the same tim:
purporting to distribute lands and grazing permits
the daughters which, by administrator’s own aceonnti
shows that the permits have already been transferred

Intervenor by the Bureau of Land Management (R.-

2655, p. 406).



phe Mother and Intervenor contracted with full
iowicdge of the dispute Letween the Daughters and the
vother. The contraet provided that the Mother was to
conmviey to Intervenor all of the deseribed permises in
«hich her interest has been deereed and to which she has
cetablished or caw establish a marketable title. Again they
rocited that they understood that the Court in the actions
already filed (Cases No. 2655, the Probate Case, or Case
No. 484, the suit filed by the daughters against the
sfother) or a court e other legal actions which may or
coiidd be filed might decree the land to belong to the
e~tate. Intervenor agreed that it was contracting for the
purchase of the Mother’s interest, whatever it might be.
Intervenor did not agree that it was contracting for any-
thing less than what belonged to the Mother. Certainly
lutervenor did not agree that the Mother and Daughters
could compromise and settle their private differences
irrespeetive of Intervenor’s contractual interest in the

disputed properties.

It has been suggested that the suit filed by the Daugh-
ters against their Mother was in the nature of a quiet
title snit. This Intervenor denies. An examination of
the pleadings refutes this theory. However, if we treat it
as a quict title suit it is immediately obvious that Inter-
venor was never made a party thereto. It is equally
obvions that Intervenor c¢laims an interest in properties
nvolved in that suit, and it is beyvond dispute that the
Mother and Daughters well knew of Intervenor’s claimed
terest in said properties. The ““Memorandum of Under-

“tanding ™ makes reference to Intervenor’s Contraet with

-



the Mother in an abortive attempt to repudiate |p.
venor’s contract. From the time of the attemptel .,
pudiation on, Intervenor not only had the right to n
to protect its contract rights but after knowledge of yi.
purported repudiation it had the full right to instity.
an action to try the title to the disputed lands, and n:
be required to await the final outcome of the machiy,
tions of those who had already showed their nefariy.
scheme to deal Intervenor out of the picture. Howen
the Daughters apparently assumed the right and powu
to repudiate Intervenor’s contract without the knowledy
or consent of Intervenor and then also to try Intervenor:
interest in property without Intervenor being a partic:
pant in the suit. The position of the Mother in this appe
shows that she, too, now recognizes that Intervenor :
entitled to be heard, and that his contract rights cam:
be dealt away in absentia.

Under Utah law the property of one who dies
testate passes to the heirs of the intestate, subjeet fo th
control of the court and to the possession of the adminx
trator, §74-4-2, U.C.A. 1953. Utah law also recognizestk
rights of an assignee of an heir, $75-12-1 and 15. Sce al
Dunn v. Wallingford, 47 U. 491, 155 Pac. 347. [ntervenor
contract with the Mother binds whatever interest s
has in the disputed properties, whether her interest is#
an heir of her deceased hushand or as his grantee durit
his lifetime.

The record in this case clearly shows that Int'
venor has filed a quiet title suit in Sevier County in wh

action the Mother, Daughters and Administrator b
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o joined as parties defendant. The “‘Mountain
Conds T loeated in Sevier C'ounty whieh are the subject
ot ihe dispute hetween the Mother and the Daughters,
Lol which arve also the subjeet of the contract between
foters enor and the Mother are before the Distriet Court
of Sevier County for determination of title. That case
i« pow ready for trial this fall, and that is the proper
~onrt to ~settle this property dispute, with all of the inter-

c~ted parties hetore it

The vecord cloarly shows that long before the death
of Hillard .. Voorhees he had executed deeds (1940) to
the disputed **Mountain Ground’’ and delivered them
1o his wife Pearl O. Voorhees. She retained them i a
~ieel hox where she kept ier other papers until just before
Hillurd s death, when she took the deeds from her box in
June, 1956, and had them recorded. The record title to
these lands was thus lodged in the Mother when Inter-
venor contracted with her to buy whatever interest she
lad. The Deeree of Distribution appealed from herein
nevertheless purports to distribute ont of Hillard L. Voor-
bee's Kstate to the Daughters an interest in these same
dixputed lands. By what legerdermain does the Probate
Court assume control over the disputed lands? Before
the **Mcmorandum of Understanding’’ had been filed
with the court in (‘ase No. 4784, Intervenor had acquired
s contract rights, paid its money, and commenced its
et title suit in Sevior County and served each of the
detendants thered.

A Lis Pendens was also filed of record against the
Bputed Tand in Auenst, 1959. From that moment on



the claims of Intervenor were of record and those
dealt with the disputed land did so charged with kyg,
edge of Intervenor’s claims. When the Mother 4,
Daughters ‘‘repudiated’’ Intervenor’s contract, Int,
venor had the right and probably the duty to either in.
vene in the suit between the Daughters and the Mothey
to commence a quiet title suit in the County where ),
land was situate. Intervenor elected to file the suit in &
vier County where the lands are located and to bring,
of the claimants before the court. The ‘‘repudiation”
Intervenor’s contract by the Mother and Daughters v
notice to Intervenor that it would be compelled to inter
ject itself into the conflict to protect its rights. It coull
no longer assume that anyone was recognizing its contra
rights.

Despite the filing of the quiet title suit in Sevis
County and the recording of the Lis Pendens in Augw
1959, the Iower court in the consolidated actions (Inte
venor was never made a party in the suit between (b
Daughters and their Mother) entered judgment on Ot
ber 2, 1959, directing the Mother to convey the *‘Mou:
tain Ground’’ by warranty deed to the Administrate
This judgment concluded with this language, ‘It is fr
ther ORDERED that this court shall and does rets
jurisdiction over this cause to adjudicate any maft
which may arise under the memorandum pending fn
creation of the trust provided therein and in the furtl
probate proceedings herein.’’ At the time of the entr!"
this judgment Intervenor was not yet a party to the pre

bate case.
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I'o this date no trust has ever been created. Thus,
s 1999 judgment was never final, and hence no appeal

from i1t was necessary.

On October 13, 1960, the lower court in the probate
matter made and entered two separate judgments, one a
Judgment of PPartial Distribution to the Daughters of the
“\ountain Grounds,”” and the other a Judgment of Par-
tial Distribution to the Daughters of the Taylor Grazing
Permits. The findings of fact in support of the land dis-
tribution recite that it is for the best interest of the heirs
of sald estate to distribute to the Daughters a two-thirds
individoal interest. The record shows that the Adminis-
trator, Intervenor and the Mother each opposed this dis-
tribution. The record further shows that higher bids were
made in open court than the $15.50 per acre rate charged
against the Daughters.

Seetion 75-12-5, U.C.A. 1953, provides that partial
distribution may be made under specified conditions. One
ot these statutory conditions is that the court find that no
person interested in the cstate will be prejudiced by the
partial distribution. No finding of non-prejudice was
made by the Court, and indeed none could be in the face
of the higher bids offered and the opposition of the Ad-
ministrator and one of the heirs. Also, Intervenor is ‘“a
person mterested in the estate’” and certainly, in view
of the dispute as to ownership of the land in question,
Vas prejudiced by the Judgment of Partial Distribution.
This prejudicial result alone is adequate ground for re-

versal of the judgment of Partial Distribution of the
“Mountain (iround.”?

11



Another statutory condition to partial distributie, R
that 1t be for the best interests of the beneficiaries of th
estate (75-12-5, U.C.A. 1953). This requirement ig ol
met because some of the beneficiaries want partial distyy.
bution. It must be for the best interests of all ben-
ficiaries. The record will not support such a finding.

These objections were made by Intervenor in .
lower court by formal document under oath as follows
(R. 2-2655, p. 325)

‘... This objection is based upon the follov.
ing grounds:

a. Petitioner is the equitable owner of an .
divided interest in these lands and thus an object
ing beneficiary.

b. Petitioner has offered to purchase thes
lands from the estate at a greater consideratio
than will result to the estate if said lands ave dis
tributed to Beverly Clyde and Betty Hayward, anl
therefore distribution to them would be prejudicial

c. Unless this sale is confirmed to petitioner,
thereby merging the undivided interests of Hemr
I. Voorhees and his wife Aileen Voorhees, aui
of the heirs of Hillard L. Voorhees, costly and nec
essary litigation to determine the title to sail
lands and to partition same will be continued, t
which litigation the administrator of this estat:
will also continue to be a party.

d. Not all of the beneficiaries of this estatt
have joined in requesting partial distribution aqd
it cannot be shown that ‘no person intere§t9d I
the estate will be prejudiced’ if such a partial dis
tribution were to be made, thus making such a par
tial distribution a violation of Section 75-12-
Utah Code Annotated 1953.”’

12



The Deeree of Partial Distribution of the land was
enendent upon and based entirely upon the ‘‘Memoran-

bl

Jam of Understanding’” which was agreed to in the case
whorein Intervenor was never a party. No court can con-
<olidate cases and thercafter enter a consolidated judg-
aient against Party ‘X7 1n reliance upon matters heard
and determined in the consolidated case to which Party
N was never a party. Yet this was precisely what was
done hy the lower court. The ‘“‘Memorandum of Under-
~tanding” was prepared, agreed to, and signed at the
hearing of April 1, 1959, in case No. 4784, the suit by the
Daughters against their Mother. Intervenor was never a
party to this action. Intervenor did not become a party in
the Probate (‘fase until 2/1/60. The consolidation with the
Probate Case was accomplished on Sept. 15, 1959 (See
judgment of October 21, 1959, R. No. 4784, p. 40) and yet
the probate court judgment of distribution obviously re-
hes upon and 1s completely dependent upon the record
made in Case No. 4784 prior to consolidation and prior
to mtervention.

IsrtrisrTion oF TayLor Grazing PERMITS

Hillavd 1.. Voorhees, at one time during his life, was
the owner of the Taylor (irazing Permits for 1870 head
of sheep on the Miltord Unit No. 9, District No. 3. The
Daughters’ entire c¢laim to a share of these permits is
hased npon the fact that their father once owned them.
The facts of record in this case and the applicable law
clearly show the error of the lower court in treating these
Permits as an asset of the estate.

13



The issuance, transfer and termination of Tayj,
Grazing Permits is controlled by rules and regulatin.
found in 43 C. F. R. 161 and sub-paragraphs thereundi,
Subparagraph 161.7 provides that a transfer of a Iy
property or part thereof whether by agreement, operatio,
of law, or testamentary disposition will entitle the trap..
feree, if otherwise qualified, to so much of the grazin
privileges as is based thereon. In any event, it is pi
vided that the original license or permit will be term;
nated or decreased to the extent of any transfer of hay
lands. It is further provided that a transferee shall
within ninety days from the date of transfer, file with
the range manager documentary evidence of the transfe
and an application for a license or permit, active or non
use, for the grazing privileges based thereon. Two thing
are obvious under these regulations. First, transfer o
the base lands terminates the original grazing perm.
and second, the transferee of the base lands gets no perni
rights until lie proves his qualifications and files an appli
cation for the permits.

The record shows that base lands (‘‘Mountal
Grounds’’) were conveyed to the Mother by deeds fron
Hillard L. Voorhees dated in 1940, which deeds wer
recorded before Hillard’s death in July, 1956. Pursual
to the applicable regulations referred to above, the per
mits which were once in the name of Hillard .. Voorhee
were terminated, either because of the conveyance of thr
base lands to the Mother, or because of Hillard’s death
The Bureau of Land Management has recognized this
and the record shows that these permits are now tral”
farred by the Bureau of Land Management to Tntervel”

14



\ :.ailv, Pearl O. Voorhees applied for these permits in
\aeust, 1956, and they were transferred to her that year.
\itor they were transferred to her by the Bureau of
{.and Management she joined Henry L. Voorhees in sign-
mg waivers so they could be transferred by the Bureau
ot Land Management to Intervenor (Tr. 2/1/60, pp. 51
and 28)

Under date of March 23, 1960, Intervenor’s objection
to partial distribution of the grazing permits was filed of
record in the Jower court. This objection was under oath

and so completely covers the position of Intervenor that
it 15 quoted herein as follows: (R. 2, No. 2655, pp. 362-365)

““This objection is based upon the following
grounds:

1. The subject grazing permits are not now
and never have been assets of the estate of Hil-
lard L. Voorhees, deceased, as will be more fully
shown hereinafter. The base lands to which these
permits were attached during the life of Hillard
I.. Voorhees are the subject of a suit to partition
and to try the title to said lands, which suit is be-
fore the only proper court to partition and try the
title to said lands, all as will be more fully shown
heveinafter.

“2. In August 1956, Pearl O. Voorhees made
application to the Bureau of Land Management on
Form 4-1174 for a secction 7a transfer to herself
from Hillard I.. Voorhees for grazing privileges

for 1870 haed of sheep in the Milford Unit No. 9,
Distriet No. 3.

_ 3. This section 7a transfer from Hillard L.
_\ uo;'hoes to Pearl O. Voorhees was duly approved
1956 by J. Pratt Allred, Range Manager, Bu-
reau of Land Management.

15



““4. Under date of October 21, 1958 Pegy .
Voorhees contracted in writing with Hanson 4,
& Livestock Company to sell all of her right, tiy,
and interest in and to the Voorhees Mounty,
Lands, which had previously been used ag by
lands for most of the 1870 grazing permits (.
scribed above. In July 1959 Pearl O. Voorle.
and Hanson Land & Livestock Company both may.
written application to the Burecau of Land Ma.
agement for transfer from Pearl O. Voorhees ¢
Hanson Land & Lavestock Company of the I
head grazing permit. Under date of August J1
1959, by certified mail, the Bureau of Land Man-
agement notified Pearl O. Voorhees that unless she
objected within fifteen days to cancellation of gra-
ing permit No. 183473 for 1870 sheep on the Pab-
vant Grazing District No. 3 it would be cancelled
in its entirety because of the transfer of a portio
of the base property and all Federal range priv
leges to Hanson Land & Livestock Company. N
protest was made within said fifteen days by M
Voorhees. Grazing permit for 1606 AUMS was
thereafter transferred under Section 7a, using the
Voorliees Mountain Lands under contract to Ha-
son Land & Livestock Company as base land:
Hanson Land & Livestock Company supplie
1688.4 acres of fee lands located in Township It
South, Range 1 East (Juab County) as base lalyh
under a section 7b transfer for 750 AUMS of prv
ilege (the balance of the 1870 permits) and the
transfer to Hanson Land & Livestock Compan!
was duly recorded and approved by the Bureaut
Land Management. The Permit in the name ¢
Pearl O. Voorhees was duly cancelled when the
transfer was made to Hanson Land & Livestd
(‘ompany.

. . . [ond 3 !

5. Thus the grazing permit for 1870 lna.d l:

sheep which petitioners arc asking to be dlstrll'll}:
ed to them out of their father's estate has alred

16



foen transterred to Hanson Land & Livestock
Company, and 750 ATMS of these privileges have
heen severed trom the original base lands and
attached to new base lands controlled by said
fransteree.

6. The original transters from Ilillard Voor-
Lees to Pearl 0. Voorhees and the contraet rights
upon which theyv were based both antedated the
attempted repudiation (undated, but apparently as
of Aprit 1, 1959) of the October 21, 1958 contract
hetween Pearl O, Voorhees and Hanson Land &
Livestock Company. Both petitioners and Pearl
0. Voorhees had full knowledge of the October
21, 1958 contract with Hanson Land & Livestock
(‘fompany, and yet neither moved to make this
company a party to their action wherein they pur-
ported to repudiate these contract rights. Both
petitioners and Pearl O. Voorhees are now retain-
ing the consideration paid hy Hanson Land & Live-
stock  C'ompany, to-wit, $10,000.00 cash, which
%10,000 in cash has been accounted for by Pearl O.
Voorhees to Walker Bank & Trust Company, Ad-
nnistrator of the estate of Hillard L. Voorhees,
deceased, which administrator has receipted for
said ¥10,000. Thus as a matter of law, by retain-
g said consideration, petitioners and Pearl O.
Voorhees and the estate have ratified said con-
tract of October 21, 1938, in spite of their unilat-
eral declaration of repudiation made in a case
wherein Hanson Land & Livestock Company was
not a party.

7. 0n Angust 28, 1959 Hanson Land & Live-
stock Company and Henry L. Voorhees and Aileen
Voorhees, his wife, commenced an action in the
Sizth Judicial Distriet (fourt at Richfield, Utah,
naming and serving as defendants the following:

Walker Bank & Trust Company, Adminis-
trator of the Kstate of Hillard L. Voor-
hees, Deceased,
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Pearl O. Voorhees
Betty Hayward
Beverly Clyde

‘“Also on August 28, 1959, a notice of Lis Py,
dens was duly filed and recorded in connectjy
with this Richfield suit, which Lis Pendens 8-
cifically relates to the Voorhees Mountain Lani.
currently being used as base lands for the Ifu
AUMS of grazing privileges which petitioners ay
asking to have distributed to petitioners. Further
more this same Richfield suit (filed in the counn
wherein the lands are located) is a complaint 1
try the title to these same lands and to partitin
same, and is a proper action in which to determin
these title problems. Both the filing of the sul
and the recording of the Lis PPendens occurrei
(Aug. 28, 1950) before the hearing (Sept. 15, 195%
in this court, which resulted in the entry of th
order compelling Pearl O. Voorhees to execute an
deliver to the Administrator of the Estate of Hi
lard L. Voorhees, deceased, a warranty deed i
that certain real property known as ¢‘the mounta
ground.’’ This ‘mountain ground’ is one and th
same lands as were the subject of the Lis Penden-
and also as were used as base for the grazing per
mits aforesaid.

8. In view of the foregoing this court kv
no current jurisdiction to enter an order of distr
bution with respect to aforesaid grazing permits

The permits are not an asset of the estate and under

the statutes of Utah and federal regulations could I
become estate assets. This is so because even if we
sume that Hillard owned the ‘‘Mountain Ground” whe!
he died, §74-4-2, U.C.A. 1953, provides that the proper’

of one who dies intestate passes to the heirs by operal

o

of law. This being so, the permits would be terminat”
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. the death of Hillard, and until the heirs applied for
;.:-\\; permits, they would be non-existent. This is pre-
ci<elv the holding of the only Federal Court decision on
thix point. We refer to the case of Wilkinson v. U. 8., 189
Fed. Supp. 413 (U. S. Dist. Ct., D. Ore. 1960).

Thus the record compels a reversal of the decree dis-
tributing permits out of the estate.

The permits never were in the estate.

Finding No. 9 in support of the judgment of partial
distribution of the permits (R. 3, No. 2655, p. 442) recites

“Al of the parties now before the Court, by
their conduet and actions and representations in
(‘ourt and by the petition and protests heretofore
tited herein, have acknowledged and agreed that
said Taylor Grazing Rights are assets which be-
long to the estate of Hillard L. Voorhees, deceased,
and subject to the Order and direction of this
C‘fourt in connection with said probate pro-
ceedings.”’

Obviously this finding to which Intervenor took for-
mal exception, is at complete variance with the record.
liven counsel for the Daughters refutes this Finding as
he on three separate occasions at the hearing of Feb. 1,
1960, made these comments :

1. The permits had heen transferred and title
had been conveved (Tr. 2/1/60, p. 28).

2. It is not the Daughters’ intention to objeet
to the transfer of the range rights. Mr. Han-
son went ahead and transferred the permits
and has been using them for two years (Tr.
2/1/60, p. 13).
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3. If they (Intervenor) want to restore ),
permits we will take them, if they wan

keep them we would not oppose it (1.
2/1/60, p. 57).

In addition counsel for the Daughters asked |,
Hanson if he was willing to return the permits t, the
estate, and was twice given a flat ‘‘no’’ answer (I
2/1/60, p. 47). Furthermore, Intevenor’s offer to pur.
chase the permits through the estate was specificali
made as a compromise effort, which if it had been Su(‘(‘os;»
ful would have made the whole dispute over ownershiy;
moot question. Certainly, Intervenor by making th
compromise offer did not concede ownership of the pa
mits to be in the estate.

CONCLUSION

The lower court, former counsel for the Mother, aw
counsel for the Daughters, have all ignored Interven:
and its claim and rights. The judgments appealed fro
are dependent upon the ‘“‘repudiation’’ of Intervenor
contract in a case to which Intervenor was never a parti
The judgment compelling the Mother to convey the d:
puted “‘Mountain Grounds’’ to the estate was the dire”
result of the ‘““Memorandum of Understanding,” a dot
ment which came into existence before there was any @
solidation of the two cases aud before Intervenor wa
party in the Probate Case. Thus, under no possible Dass
could it be argued that Intervenor was a party to or boun
by this agreement. The blatant effort to deal behind tb
back of Intervenor in the summary manner attemp

should not be approved by this court.
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five judgments of Partial Distribution must be re-
¢ and the ease returned to the lower court for proper
Jipoeition, Title to the disputed lands should be deter-
{ in the Sevier Clounty quiet title action, and then

e

distribution of estate assets would be in order.

MAX K. MANGUM,

Attorney for

Intervenor and Appellant
206 Kl Paso Natural Gas Bldg.
Salt Lake City 11, Utah
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