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BRIEF OF THE CROSS-APPELLEE
JURISDICTIONAL STATEMENT
This court has jurisdictionl of this matter pursuant to Utah Code Section 78-2a-3(2)(j).
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
Issue 1
Whether the real property located at 358 North 100 East, Tooele, Utah qualified for
homestead exemption on April 17, 2001, when a prejudgment Writ of Attachment was issued

against the property.2 (Addendum 8, page 19, line 25; page 20, lines1-18)

'"Timeliness of Cross-Appelants’ appeal is questioned. See Addendum 15.

2 Although a hearing was held on March 26, 2001, on the motion for a writ of attachment,
(Addendum 1, page 126), the order granting the motion was not signed until April 16, 2001
(Addendum 4). The prejudgment Writ of Attachment was issued the following day, April 17,
2001 (Addendum 3). This is when the contingent lien of the prejudgment Writ of Attachment
was established. Miller questions the use of the phrase “judicial lien seized the property” by
Houghtons and Thomas’ in their opening brief. “judicial lien” is defined in 78-23-2(4) to mean
““a lien on property obtained by judgment or other legal process instituted for the purpose of
collecting an unsecured debt.” There was no judgment against Miller. So for this to qualify as a
“judicial lien” as defined in the statute, there must be legal process for the purpose of collecting
an unsecured debt. There was no debt, secured or unsecured, owed by Miller to Houghtons and
Thomas’. There was no debtor/creditor relationship at all between the parties prior to the
judgment granted by the trial court on April 10, 2003. The indebtedness claimed by Houghtons
and Thomas’ was for promissory notes, to which Miller was not a party, that were issued by
LD&B Management, Inc. (LD&B), an entity in which Miller was neither an owner, officer, or
employee (Addendum 1, pages 504-505). Houghtons obtained a judgment against LD&B for the
amount of their promissory notes on March 13, 2000, in Third District Court, case number
990399712. On that same date, Thomas’ obtained a judgment against LD&B for the amount of
their promissory notes in Third District Court, case number 990300746. Both Houghtons and
Thomas’ each received a satisfaction of judgment for the amounts of these judgments. In
statements subscribed and sworn by Douglas F. White, attorney for Houghtons and Thomas’,
they each acknowledged a satisfaction of their judgments. The satisfaction of judgment was
filed on September 7, 2001, in their respective cases. (See Attachments B and C of Miller’s
Appellant Docketing Statement submitted in this case on January 29, 2004.) Therefore, because
no unsecured debt or judgment existed against Miller, the prejudgment writ of attachment should
not be characterized as a “judicial lien” that “seized the property.”



Issue 2

Whether the declaration of homestead filed on March 27, 2003, defeated the prejudgment
Writ of Attachment issued against the real property located at 358 North 100 East, Tooele. Utah
on April 17.2001.*(Addendum 8, page 19, line 25; page 20, lines 1-20; page 22, lines 8-13)
Standard of Review': The standard of review in this case for the above stated issues is for
correctness of facts as well as correctness of the law. Because this is an appeal of an equity case,
“In an appeal of an equity case the [Court of Appeals] may weigh the facts as well as review the
law, but will reverse on the facts only when the evidence clearly preponderates against the

findings of the trial court.” Crimmins v. Simonds, 636 P.2d 478 (Utah 1981). Also “[s]ince

appeal may be had on the facts as well as the law in equity cases, it is our duty, when called

upon, to weigh the facts as well as to review the law.” Jensen v. Brown 639 P.2d 152 (Utah

1981).

STATEMENT OF THE CASE’
On November 25, 2000, Cross-Appellants, Jerry Houghton, Susan Houghton, Kendall R.
Thomas, Marlene Thomas, and the 1995 Thomas Family Trust (Houghtons and Thomas’) filed a

complaint alleging fraud (Addendum 1, pages 1-20). Cross-Appellee, Glen E. Miller (Miller)

3 Miller has replaced “nullified the judicial lien ordered” with “‘defeated the prejudgment writ of
attachment issued.” The word “nullified” means “invalidated.” The word “defeated” means
“overcome in battle.” The phrase “may defeat a prejudgment writ of attachment,” was used by
the court in its legal discussion of the order issued on August 7, 2003 (Addendum 9, page 2, lines
2-3 of the legal discussion). As far as the use of the term “judicial lien”, see the discussion in
footnote 2.

* Miller has included facts as part of the standard of review for this case, because it is an equity
case. Also, Miller does not agree with some of the “facts” or how some “facts” were presented
in Houghtons and Thomas’ opening brief.

> Some of the page numbers that are used from the court transcript at Addendum 1 may contain
minor errors. | have attempted to cite the exact pages of the record, but because of my situation
of being incarcerated, | have never seen, nor do | have access to the court records to verify the
accuracy of the page numbers of the quoted and cited documents. Iam certain of the document.
but not the court assigned page number.



answered this complaint through his attorney, Blake S. Atkin, denying said allegations
(Addendum 1, pages 72-82).

On December 5, 2000, Houghtons and Thomas’ moved the court for the issuance of a
prejudgment writ of attachment (Addendum 1, pages 23-25). On January 12, 2001, Houghtons
and Thomas’ amended their previous motion. In this amended motion they stated, “1) That the
Defendant [Miller] is not a resident of this state, [and] 6) That the Defendant fraudulently
contracted the debt or incurred the obligation respecting the action brought.” These were the two
reasons given to the court as to why they were entitled to a prejudgment writ of attachment
(Addendum 1, page 85; see also Addendum 8, page 18, lines 17-21).

Miller, through his attorney, contested the motion and moved the court to strike the
defective affidavits provided by Houghtons and Thomas’. Miller also filed an affidavit
clarifying his residency (Addendum 1, pages 89-104).

On April 16, 2001, the trial court granted the motion for a prejudgment Writ of
Attachment (Addendum 3). White recorded this order on June 15,2001 (Addendum 4).

Miller was not privy to any other developments in this case until June 6, 2003. On this
date Miller was served a Writ of Execution and Praecipe identifying two of Miller’s properties to
be sold at execution. The Writ of Execution was issued on May 1, 2003 (Addendum 7).°

While reading the Writ of Execution, Miller discovered for the first time that a judgment
had been entered against him in this case. The date of the judgment was April 10, 2003

(Addendum 6 and Addendum 7). Because Miller had never received notice of any judgment or

® In an apparent attempt to deprive Miller of his right to be informed of exempt property and his
right to request a hearing, no attachments were with the Writ of Execution as required by Rule
69(g) and the advisory committee note to paragraph (g), U.R.C.P. Miller was fortunate that at
the time of service of the Writ of Execution, he was reviewing the Utah Code books in the jail
(Addendum 1, pages 433-436).



proceedings in this case, he assumed that the judgment was a default judgment (Addendum 1,
pages 431-432).

On June 12, 2003, Miller requested an exemption hearing because his property was
entitled to a homestead exemption (Addendum 1, page 410; and Addendum 5).

On July 18, 2003, Miller moved the court to stay the Writ of Execution. The stay of the
Writ of Execution was ordered on July 22, 2003 (Addendum 1. pages 419-420).

On August 4, 2003, the exemption hearing was conducted (Addendum 8). As a result of
this hearing the trial court judge issued his “Order Granting Homestead Exemption” (Addendum
9). The “FINDINGS” section of this order contained five paragraphs. From the “LEGAL
DISCUSSION” section of this order came the legal conclusion that “The prejudgment writ of
attachment filed on March 26, 2001, is defeated by the filing of a homestead declaration on
March 26. 2003 (Addendum 11, page 3, paragraph 13). The final sentence of the order stated,
“Mr. White to prepare the order consistent with this decision.” (Addendum 9, page 3)

Mr. White, attorney for Houghtons and Thomas’, prepared an order. However, Miller
contested it for errors and for not being consistent with the court’s order dated August 7, 2003.
Because Miller was moved from a county jail to the prison, he requested an enlargement of time
to prepare his objections. This was granted (Addendum 1, pages 455-460).

Meanwhile, Mr. White ordered the sheriff to conduct the execution sale without a court
order lifting the court-ordered stay from July 22, 2003. This was also in violation of the order
granting Miller an extension of time to respond to Mr. White’s proposed order. Furthermore,
there was no new writ of execution issued as required by U.R.C.P. Rule 69(h)(2) which states,

“If the originally scheduled date of sale for which notice has been given has passed, notice

of the new date and time shall be provided as required herein. No sale may be held until
the Court has decided upon the issues presented at the hearing.”



Also Rule 69(1)(2) states,

“...if such postponement is for a longer time than 72 hours, notice shall be given in the
same manner as the original notice of such sale is required to be given.”

On September 16, 2003, Mr. White filed a “Notice of Cancellation of Sheriff’s Sale (Addendum
1, pages 462-463). He ordered the Sheriff to cancel the sale that he, Mr. White, had ordered.”
Subsequently, Miller filed an affidavit of facts constituting contempt of court in this matter
(Addendum 1, pages 466-468).

On September 19, 2003, Miller’s objections to the proposed order were filed, (Addendum
1, pages 471-475), and Mr. White responded with a second order. Relatively few changes were
made, so again, Miller opposed this order and submitted an order that he considered consistent
with the court’s order dated August 7. 2003 (Addendum 1, pages 478-479; and Addendum 13).

On October 14, 2003, Mr. White filed his objections to Miller’s proposed order and
requested an Oral argument (Addendum 1, pages 496-499).

On December 4, 2003, a hearing was conducted (Addendum 10). After the hearing, the
court signed the order that authorized the homestead property of Miller to be sold (Addendum
11).

STATEMENT OF THE FACTS

On March 27, 2001, the primary residence of Miller and his family was a house located at

891 Upland Drive, Tooele, Utah. They had resided in that house since 1994. In December of

2001, a fire destroyed part of that house and made it uninhabitable. At that time, the house

7 The reasons stated for canceling the sale were: “1. There is an error in the property description
of Property No. 2, [and] 2. The notice is posted under the heading of the ‘Tooele Valley Justice
Court’ and not the Third District Court in and for Tooele County, State of Utah.” It should be
noted that the same description of Property No. 2 was used in the Writ of Execution for the sale
on July 29, 2004, as was used in the Writ issued May 1, 2003. Also, all writs have been issued
by the Third District Court.



located at 358 North 100 East, Tooele, Utah was being rented, so Millers leased another house.
The fire-damaged house was not repaired, and in July of 2002, it was foreclosed upon.®

When the renters moved out of the property located at 358 North 100 East at the end of
February, 2002, the house was left uninhabitable (Addendum 8, page 14, lines 6-16). In
Houghtons and Thomas’ opening brief (page 4, paragraph 6) they claim that on March 26. 2001,
“the old house was then uninhabitable and provided no shelter or income (See Addendum 8,
page 14, lines 6-16, and Addendum 11, “Findings” at paragraph 10).” This claim is not correct.
Counsel made the above statement and he included it as a “Finding”. However. it is not
supported by any evidence.

In Miller’s objection to the order found in Addendum 11, he stated,

“There are other misstatements of fact made in the Plaintiffs’ attorney’s additional
findings as enumerated 6 through 12. Because the added paragraphs are not consistent
with the "Findings’ found in the "Court Order’, they should be eliminated.” (Addendum
1, page 478, paragraph 3).

In September, 2003, Miller’s wife and family began cleaning up the house and making
repairs to make the property located at 358 North 100 East inhabitable for a family residence
(Addendum 8§, page 22, lines 9-10).

However, in Houghton’s and Thomas’ opening brief (page 4, paragraph 7), they claim,
“In the early part of 2003, Mrs. Miller began to make repairs to the old house at 358 North 100
East, Tooele, Utah in preparation to move in.” Again this claim is not correct. At the hearing on

August 4, 2003, Mr. White clearly states that Miller told him repairs began in September. So

putting “early 2003” as the start date is without foundation, fact, or truth (Addendum 8, page 22,

8 Because the foreclosure was a matter of public record, and one of the Plaintiffs, Marlene
Thomas, works in the Tooele County Recorder’s office, Mr. White could have easily verified
this fact, instead of presuming the foreclosure was December of 2002.



lines 9-10; See also Miller’s Objections to Findings 6 through 12 in the Order. found at
Addendum 1, page 478, paragraph 3).

On March 26, 2003, Miller’s wife and family moved into the old house and she prepared
a Declaration of Homestead (Addendum 5). This was done without any attempt to defeat any
existing lien and to provide protection and stability for the family (Addendum 8, page29, lines 5-
11: Addendum 1. page 450, line 16)."

In Houghtons and Thomas’ opening brief (page 5, paragraph 11) they claim, *Cross-
Appellee opposed the sheriff’s sale because his wite had subsequently moved into the house and
filed a "Declaration of Homestead” on March 27, 2003.” This statement as to why Miller
opposed the sale is not supported by any fact."

In fact, Miller opposed the Sheriff’s sale because of Utah Code Section 78-23-3(3),
which states in part that, “A homestead is exempt from judicial lien and from levy, execution. or
forced sale...”

Because the judgment obtained by Houghtons and Thomas™ is a judicial lien, Miller
believed that his properly declared homestead was exempt from levy. execution. or forced sale.

This belief was held because the judicial lien of Houghtons and Thomas® does not fall within the

? Prior to the hearing on August 4, 2003, Mr. White asked Miller when cleanup and repairs were
started. Miller told him September.

10 prior to the hearing on August 4, 2003, Mr. White asked Miller when his wife moved into the
house. Miller told him March. However, in the hearing, he told the court “May” as the move-in
date. Miller caught the error and said “No”, but counsel continued to assert May or a later date
(Addendum 8, page 22, lines 2-9). It would appear that he was trying 1o assert May because the
judgment was entered April 10, 2003, and the Writ of Execution was issued May 1. 2003. A
move-in date after that would show the home was not occupied as a residence when the Writ of
Execution was issued. This becomes a moot point as a homestead can be claimed up until time
of sale, and occupancy is not necessary. Sanders v. Cassity 586 P. 2d 423 (Utah 1978) and Rich
Cooperative Ass’n v. Dustin, 385 P.2d 155 (Utah 1963).

" This statement seems to wrongly infer that Miller’s wife moved into the house and filed the
Declaration of Homestead in an effort to prevent the sale.
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exceptions listed in 78-23-3(3)(a) through (d) (Addendum 8, page 8, line 8 through page 15, line
1; Addendum 1, pages 445-454).
Furthermore, it is an established fact that another reason Miller opposed the Sheriff sale
was the fact that his wife had been awarded the use of the house by the court as Alimony and
Support pursuant to Utah Code Section 30-4-5 which states,
“Like rights and remedies [of an abandoned spouse] shall be extended to either husband
or wife of the imprisonment of the other in the state prison under a sentence of one year
or more when suitable provision has not been made for the support of the one not so
imprisoned.”

Additionally, Utah Code Section 78-23-6 states that
“An individual is entitled to exemption of the following property to the extent
reasonably necessary for the support of the individual and his dependants: (1) money or
property received, and rights to receive money or property for alimony or separate
maintenance.”

Wherefore, Miller opposed the Sheriff’s sale for all of these reasons (Addendum 8§, page 15, lines

2-14, and Addendum 1, pages 446-447 (Exhibit 2), 449-450).

On August 2, 2003, the court ordered,

“Accordingly, IT IS HEREBY ORDERED that subject property, 358 North 100 East,

Tooele, UTAH, is subject to the homestead exemption exercised by the Millers and
exempted up to $40,000.00 per Utah Code Annotated 78-23-3(2)(b)(ii).” (Addendum 9,

page 3).
However, in the opening brief (page 5. paragraph 11), Houghtons and Thomas’ claim as an
additional fact that the court
“...would not stay the sale of the house because its value exceeded the value of the
alleged homestead exemption. (See Addendum 8, page 30, lines 17-22; Addendum 10,
page 14, lines 9-14, and page 22, lines 6-8; and Addendum 12).”

Miller takes exception to this fact, because the court never made that statement. While the judge

ruled that the homestead exemption amount was $40,000.00, he never stated in the references



provided by Mr. White above, that he would not stay the sale of the house because its value
exceeded the value of the alleged homestead exemption. 'The references to the record provided
by Mr. White merely establish the property tax valuation amount for Tooele County Corporation.
This amount was $200.099 (Addendum 12). It was stipulated by counsel that the value for
determining equity in excess of the homestead exemption would be the assessed value by Tooele
County (Addendum 10, page 14, lines [ 1-14). This in no way establishes a fact that the court
“would not stay the sale of the house because its value exceeded the value of the alleged
homestead exemption.”

There is one more fact of which the court should be aware. On September 24, 2003, the
judgment signed on April 10, 2003, was entered into the registry of judgments for Tooele
County.

SUMMARY OF ARGUMENT

The Constitution of Utah, statutes, and case law, along with the facts of this case, all
clearly affirm that a homestead can be claimed up until the time of sale. It is also clear that the
right to declare a homestead is a right that comes with ownership of property. [t is also clear that
the declaration of a homestead exemption may be made on more than one property.
Furthermore, the right to declare a homestead on a primary residence may be changed as the
property that is used as the primary residence is disposed of or acquired. Statutes and case law
overwhelmingly support the trial court decision to grant Miller a homestead exemption in the

property located at 358 North 100 East, Tooele, Utah, and that decision should be affirmed.



ARGUMENT
Argument 1

The legal conclusion that Miller’s property qualified for the homestead exemption
recorded on March 27, 2003, and that Miller did have the right to declare a homestead exemption
on the property when a prejudgment writ of attachment was issued on April 17, 2001, is
supported by both evidence and law.

Let’s look at the first part of the issue, which is that the property qualified for the
homestead exemption on April 17, 2001.

The right to declare a homestead exemption is a constitutional right that is acquired with

ownership in property. Sanders v. Cassity 586 P.2d 424,425 (Utah 1978).

It is an established fact that on April 17, 2001, Miller's primary personal residence was
located at 891 Upland Drive, Tooele, Utah. It is also an established fact that Miller owned a
second house located at 358 North 100 East, Tooele, Utah. The Constitution of Utah recognizes
that a homestead “may consist of one or more parcels of lands.” This is statutorily set forth in
Utah Code Section 78-23-3(2)(c) (Addendum 16). It is clear that the legislative intent was to
allow a homestead exemption on several parcels of real property and not just one.

It is also clear that the legislature has created a homestead exemption for two kinds of
property, to wit, property which is not the primary personal residence and property which is the
primary personal residence. This is found in Code Section 78-23-3(2)(a)(i) and 78-23-3(2)(a)(ii).

The language of these statutes is clear.”” They read as follows:

12 1n Gohler v. Wood 919 p.2d 562, 563 (Utah 1996), the Supreme Court quotes its ruling in
Perrine v Kennecott Mining Corp., where it stated, “Thus, we will interpret a statute according to
its plain language, unless such reading is unreasonably confused, inoperable, or in blatant
contravention of the express purpose of the statute.”

10



78-23-3(2)(a): “An individual is entitled to a homestead exemption consisting of

property in this state in an amount not exceeding:

(i) $5,000 in value if the property consists in whole or in part of property which is

not the primary personal residence of the individual; or

(ii) $20,000 in value if the property claimed is the primary personal residence of the

individual.”

Therefore. under Utah law there is a homestead exemption for property that is a primary
personal residence, and one for property that is not a primary personal residence. Just because
the property located at 358 North 100 East was not the primary personal residence of Miller on
April 17, 2001, does not preclude the property, as claimed by Houghtons and Thomas’ in their
opening brief, (page 8, lines 16-19), from qualifying for a homestead exemption.

Therefore, on April 17, 2001, the property in question qualified for a homestead
exemption under the provisions of 78-23-3(2)(a)(i). a statute which was totally ignored by Mr.
White in Houghtons and Thomas’ opening brief where he only cited 78-23-3(2)(a)(ii). (page 7,
lines 8-17)

On page 7 of Houghtons and Thomas™ opening brief, reference is made to statutory
mandates. They state,

“The Utah Exemption Act', as set forth in Section 78-23-4 et al, Utah Code Annotated,
1953, as amended, sets forth the right to claim a homestead exemption, but only after
complying with the statutory mandates.”

As set forth in Miller’s section on Determinative Law, Code Section 78-23-4(1) is
dispositive in this case in stating the “statutory mandates”. One of the statutory mandates is to
file the declaration of homestead at the oftice of the county recorder or to serve it upon the

sheriff or other officer “PRIOR TO THE TIME STATED IN THE NOTICE OF SUCH

EXECUTION.” (Emphasis added)

'’ The Utah Exemptions Act is not limited to 78-23-4, et al. It includes all of Chapter 23.
Therefore, it seems that the correct reference should be 78-23-1. et al. Code Section 78-23-4
covers procedure for declaring the homestead exemption.
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April 17, 2001, was not the date of execution. Furthermore, the prejudgment Writ of
Attachment was not an execution document. Execution could not take place until after a
Judgment was entered. The first execution date set for this property after judgment was July 23,
2003. Therefore, according to Utah Code Section 78-23-4(1), this property could have been
claimed as a homestead prior to this date, which was done.

Another statutory provision provided by the legislature is the ability of a homeowner to
change their primary residence, and therefore, select another homestead. Again, there is
dispositive law on this. Utah Code Section 78-23-3(6) states: “The sale and disposition of one
homestead does not prevent the selection or purchase of another.”

When Millers were forced to leave their home at 891 Upland Drive due to a fire in
December 2001, another primary residence was selected. Due to the renters occupying the
property at 358 North 100 East, Tooele, Utah, Miller and his family rented another house. After
Miller went to prison and it became apparent that it would be for an extended time. it was
decided to use the rental property, which had become vacant, as their primary residence.
Accordingly, the house was cleaned up, repaired, and occupied as their primary residence.

Thus, as allowed by law, the property at 358 North 100 East, Tooele, Utah, which had
previously qualified for a homestead exemption as a non-primary residence, now qualified for a
homestead exemption as their primary residence. This property was selected and declared as a
homestead prior to any judgment or prior to the scheduling of an execution sale subsequent to the
judgment.

If the sale of the property had been conducted on March 26, 2001, then that date would
have been determinative as to whether the subject property was the primary residence and

properly declared homestead of the Millers. In Houghtons and Thomas’ opening brief, there is
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nothing presented to refute the plain language of the statutes, as explained above. which allow a
homestead to be declared up until the time of the sale of the property.

Additionally, the concluding statement of Argument | in Houghtons and Thomas’
opening brief on page 8 is, “Therefore. the protections or exemptions set forth in Section 78-23-
3(3)(a)(b)(c) and (d) do not apply because they only apply in instances where specific property
qualifies as a ‘homestead’.” This is a totally erroneous statement. A reading of Section 78-23-
3(3) (Addendum 10) clearly shows that the subparagraphs (a), (b), (¢), and (d) are NOT
“protections or exemptions” for the homestead or homestead exemption. But to the contrary,
these four subparagraphs state the type of liens that are the exceptions to the homestead
exemption and defeat it!

None of these exceptions apply to the Houghtons and Thomas® judicial lien (Addendum
1, page 452, lines 3-12; Addendum 8, page 10. lines 9-24). Therefore, by law, their judicial lien
cannot deny Miller of the right to declare a homestead exemption on his property prior to any
sale.

None of the positions taken or opinions expressed in Houghtons and Thomas™ opening
brief to support Argument 1 contained any case law to back them up, except a South Carolina
case to define residence, which is already defined in the law.

However, the legal position that supports Miller’s claim that a homestead can be selected
and declared up until the time of sale is not only supported by the law. but by the case law as
well. Let’s look at some cases:

In Evans v. Jensen 168 P. 764, 765 (Utah 1917), the Supreme Court stated.



file:///rgument

“Courts have frequently held that the exemption may be claimed at any time before the
property is sold; and that the right to claim the exemption is determined as of the time
when the sale is about to take place.”'*

In Payson Exch. Sav. Bank v. Tietjen 225 P. 599, 600 (Utah 1924), the court held that,

“Indeed in this jurisdiction, it is quite sufficient if the judgment debtor notifies the
sheriff or officer holding an execution or order of sale that he claims the premises
attempted to be levied upon as his homestead.”

In Brown v. Cleverly 83 P.2d 1009 (Utah 1938), the court stated

“It is a matter of record on the last appeal that the property which appellants seek to
have declared subject to their claim was selected by the Cleverly's as their
homestead...four days prior to the entering of judgment by the court in the original
action. Therefore, at the time appellants obtained a judgment against Cleverly’s there
was no property against which a judgment lien could attach.”

In Sanders v. Cassity 586 P.2d 425. 426 (Utah 1978), the Supreme Court once again

affirmed that:

“...a declaration of homestead may be made at any time after judgment and before sale
in order to claim the protection of Section 28-1-1 [currently 78-23-3(3)].”

“The formalities of section 28-1-10 [currently 78-23-4] also have as their purpose that
of protecting innocent purchasers...Thus the requirement is that any homestead interest
must be declared prior to sale.”

The court further states:

“If the legislature intended otherwise, the statute could have required that the
declaration be made prior to judgment or upon conveyance, or devise. It is obvious that
the reason this was not done is because it is not necessary to raise the homestead
exemption until after a judgment lien has been obtained and the occupant is faced with
dispossession due to execution or forced sale.”

Finally, they state:
“_..the most reasonable construction is that the homestead is immune from judicial lien,

execution, or forced sale providing a formal declaration of the existing exemption is
made prior to the time set for sale or execution.”

1% In earlier cases, such as Kimball v. Salisbury 53 P. 1037 (1898), the declaration of homestead
was allowed after sale.
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All of these cases are in harmony with the trial court’s legal conclusion:

“Under the statutory authority of Utah Code Annotated 78-23-1 et seq. and the Sanders
v. Cassity decision, a homestead exemption may be made at any time after judgment
and before sale. Plaintiffs argument that a prejudgment writ of attachment, (or
judgment for that matter) filed before the homestead exemption, is as unpersuasive
today as it was to the Utah Supreme Court twenty five years ago...Furthermore, even
though the Millers may not have been in occupancy on the property at the time of the
prejudgment writ of attachment, or at the time of judgment, is irrelevant, as the statute
neither requires such in order to declare the exemption and Utah case law recognizes
that occupancy is unnecessary. Rich Cooperative Ass’n v. Dustin, 385 P.2d 155 (Utah
1963).”

Houghtons and Thomas’ provide nothing in their opening brief to show this legal

conclusion was in error. Therefore the court ruling should be aftirmed.
Argument 2

Whether the Declaration of homestead filed on March 27, 2003, defeated the
prejudgment Writ of Attachment issued against the real property located at 358 North 100 East,
Tooele, Utah, on April 17, 2001 (Addendum 8, page 19, line 25; page 20, lines 1-20; page 22,
lines 8-13).

With it being conclusive in Utah that the property located at 358 North 100 East, Tooele,
Utah could be declared a homestead up until time of sale, it now becomes necessary to determine
whether the homestead defeats the prejudgment writ of attachment issued April 17, 2001. Let’s
take a look at the relevant facts for this issue.

On April 16, 2001, the court issued an Order on Motion for Prejudgment Writ of
Attachment pursuant to a hearing held on March 26, 2001 (Addendum 4)

On April 17, 2001, a Writ of Attachment was issued to the Tooele County Sheriff
(Addendum 3)

On June 6, 2001, the Writ of Attachment was returned to the court (Addendum 1, pages

133-146).
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On June 15, 2001, Douglas F. White, attorney for the Houghtons and Thomas’, recorded
the Order on Motion for Prejudgment Writ of Attachment against the subject property
(Addendum 4).

On March 27, 2003, Miller’s wife filed a Declaration of Homestead on the subject
property (Addendum 5).

On April 10, 2003, a judgment was rendered against Miller in favor of Houghtons and
Thomas’ by the Third District Court (Addendum 6).

On September 24, 2003, a Notice of Judgment recorded in the Registry of Judgments was
filed with the court (Addendum 1, pages 476-477).

The Determinative Law on this matter is Utah Code Section 78-23-3(3) (Addendum 16).
This Code section sets forth the types of judicial liens that may defeat a declaration of
homestead. If there is a judicial lien that falls within the exceptions listed, it will defeat a
homestead declaration made subsequent to it. If it does not fall within the exceptions, the
homestead declaration will defeat the judicial lien.

In Houghtons and Thomas’ opening brief, page 10, they state “It is the Cross-appellant’s
contention that no homestead exemption can be claimed in March of 2003 that will defeat the
judicial lien ordered against the property in March of 2001.” What follows this statement is an
array of quotes from different court cases. They never once show why the court erred in their

legal conclusion, and they are arranged in a manner to be misleading.

For example, Houghtons and Thomas’ claim that the issue in Sanders v. Cassity is
different than the issue in the case at bar. They never distinguish how the issue of Sanders v.
Cassity, which was determining the question of whether a homestead exemption could be made

prior to sale, is different than the issue in this case. They state that the “footnote 4 at page 426
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distinguishes its ruling from this fundamental difference. However, footnote 4 at page 426 is “99

Utah 403, 107 P. 2d163 (1940).” This is the case of McMurdie v. Chugg. Following this

statement about “footnote 4” Houghtons and Thomas’ provide a quote consisting of two
paragraphs. The omission of the quotation marks after the first paragraph is the indication that
the paragraphs are sequential. Even the language of the second paragraph seems to indicate that

it follows the first one. However, a look at page 426 of Sanders v. Cassity shows that the

paragraphs are not even connected and the second paragraph comes before the first paragraph.

The lien referenced in Evans v. Jensen 168 P. 762 (Utah 1917), was a mechanic’s lien

that attached to Jensen’s property prior to his homestead declaration. Mechanic’s liens are
exempted under 78-23-3(3)(b) and (d). The judicial lien obtained by Houghtons and Thomas’ is
not a mechanic’s lien.

A review of Evans v. Jensen and the court’s application of it in Sanders, which involve

Dunham, shows it is evident that the court differentiates between specific types of liens. Some
liens (78-23-3(3) defeat a subsequent declaration of homestead. However, general judicial liens
are defeated by a declaration of homestead made before the date of sale of the property. In
Sanders the Supreme Court affirmed Dunham’s homestead exemption over the judgment lien,
just as the trial court granted Miller a homestead exemption over Houghtons and Thomas’
general judgment lien in this instant case.

As we continue down to the next case quoted on page 10 of the Houghtons and Thomas’

opening brief. we find the case of Evans v. Jensen. Two paragraphs are quoted. However, the

first paragraph quoted is not a quote from Evans. [t is a quote found in McMurdie v. Chugg 107

P.2d 163. 166, which is also quoted in Sanders v. Cassity at page 426. The lien referenced was

the mechanic’s lien from Evans v. Jensen. It was used to support the decision in McMurdie v.
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Chugg that a lien for the purchase price of the property could not be defeated by the subsequent
declaration of a homestead exemption (78-23-3(3)(b). Houghtons and Thomas’ judgment
recorded on September 24, 2003, was not for the purchase price of the home.

The second paragraph quoted refers to the case of Crosby v. Anderson 162 P. 75. In that

case, Crosby obtained a judgment against Anderson for a tort. However, before she could
execute on Anderson’s non-exempt property, he sold it. He then used the proceeds to buy land
and build a house for his family, the title of which was placed in his wife’s name. They then
declared the property exempt as a homestead and it defeated Crosby’s judgment lien. It should
be noted that the comma near the end of the second line after “exempt” should be a semi-colon.
This is the grammatical punctuation in the case, and it is used to separate two complete thoughts,
not qualify the first thought with the second. This is important because the reference to the
conversion to a homestead before a lien attaches is referring to Jensen trying to defeat a
mechanic’s lien, and not to Anderson converting non-exempt property to a homestead exemption
which defeated a non-excepted judicial lien.

Nowhere among all of these quotes do Houghtons and Thomas’ show how or why their
lien is the type that can be or should be exempted under Code Section 78-23-3(3).

Waples on Homestead and Exemption (1893), page 306, explains that in states where a
homestead exemption can be claimed before the time of sale, a judgment “is rendered subject to
the right of the debtor to select his exempt portion. No specific lien rests upon any piece of the
defendant’s property. So, the particular piece selected after judgment, not exempt at the time of
judgment, becomes so by selection before sale.”

While Houghtons and Thomas’ quote in their opening brief from 40 C.J.S. § 54, the liens

that are referenced fall within the exceptions to the homestead found in Code Section 78-23-3(3).
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However, Houghtons and Thomas’ do not show how their claim or lien falls within the
exceptions as the liens in the quoted rule that would show the trial court erred, other than the
statement, “Counsel can find no exception to this rule.”

If counsel would read in C.J.S. § 54 a little further, the last paragraph of subsection C
states, “A homestead is immune from a judgment lien, execution or forced sale if the formal
declaration of the existing exemption is made prior to the time set for sale or execution.””” This
is the same quote used by the trial court in their Order Granting Homestead Exemption to Miller

(Addendum 9, page 2). Footnote 77 cites Sanders v. Cassity and states,

“Interest in real property held by judgment debtor, who was entitled to homestead
exemption before judgment lien was recorded was immune from such lien, though

debtor did not formally claim the homestead exemption until after the judgment was
docketed.”

As has been previously shown, Miller was entitled to a homestead exemption when property was

acquired. Sanders v. Cassity 586 P.2d 236, 238.

In Houghtons and Thomas’ opening brief, the assumption, or presumption made, is that
the order and subsequent issue of a prejudgment writ of attachment was a perfected lien.
However, because it is a prejudgment writ of attachment, it is, at most, only an inchoate or

contingent lien. Jensen v. Eames 519 P.2d 236, 238 (Utah 1974). If in fact, this order of

prejudgment writ of attachment were a perfected lien as they claim, then why did they not
foreclose on the property before it became the primary personal residence of the Millers?

The answer is that they did not have the right of sale. As quoted by Houghtons and
Thomas’ from Waples on page 11 of the opening Brief, in the first line, “When the law gives the
right of attachment for debt, it gives also that of sale, to complete the object: the satisfaction of
the debt.” So, Houghtons and Thomas’ did not have the right of sale until they had the right of
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