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STATEMENT OF THE NATURE OF THE CASE
In 211 of the briefs that have been filed, a great
dvedl hass boen <atrd about the natuare of this particular case.

Factuallyv, 1t 1s o result of a jurv trial that as far as

the pure the plaitntaff was not happy with, as far as the
At lons of the trral o gudee wtror ihe gary decision, neither
otendant 0 happy o with. s tar as respondents ilouse and

beliran ave concernced, how far can a trial judge go in
mutilating a gury verdicet?  What s the condition 2o ncerning
Attarnesy Lo~ bearing an omind that the trial judge told the
e L o won bd b te e o o U raey Loees” V.ot teyr

ot law, he refunsed to allow the attorney fee question to go

to the Jury



NATURL OF THE REGTEE SOUGHT

Defendants, appellants, and respondents Deliran
and House desire the Jjury verdict to be reimposed and the
attorney fee provisions of the contract enforced.

STATEMENT OF FACTS

At this point, the undersigned doubts if anyone
clearly understands the facts in this casc. They have been
mutilated and turned to the point that no one knows what
happened.

It is the position of the defendants, appellants
and respondents Deliran and House that Deliran sold a piece
of property and wants the contract enforced. All items
that have bheen discussed were disclosed to the purchasers
Acton hefore the closing. They bought, knowing there werce
questions of access, knowing that there was no water, and
as happens with many little boys, after they find out that
these things still are not 1n existence, go crying to theilr
mother and this action has been brought. They made a contract
acknowleding complete disclosure; they signed a contract
that sald this 1s the entire contract, and now they and the
trial judge want to change i1t. They have asked for recision
and are still asking for recision and apparently expect to
keep, a long with the recision, the judgment of the trial
judge for failure to provide access which was disclosed
before closing, and which is a matter of pﬁncrxwul expedioney.
Bearing in mind that the questionable access is under a

surfaced county road, it can never be taken away from the



IR T I SRR TR APS B I T N TR B RITE SR predr et tone
Toan aned sbevrre o o vt the gure would oot do.
ARGUMENT
POINT 1

THIS JURY VERDICT IS CORRECT AND SHOULD
BE ENFORCED

The primary case is an action brought by Actons
to set aside and rescind a purchase contract. At no time have
they asked for any other relief; at not time have they made
an attempt to amend their pleadings or have they made a
request to amend their pleadings. The Money Receipt and Offer
to Purchase has been set forth in detail and is a part of
Actons' responding hrief and included therein as Exhibit 17,
Actons® pleadings pertain to a water question, as to whether
or not there was water and whether or not there was a dis-
closure of the fact that there was not water by anybody,
and whether or not at the time of closing and paying the
money in August, the plaintiffs knew they had no water. The
question of access was not made into any pleadings and did
not come to licht unttl the time of trial. There has been
no request to amend the pleadings. In many wayvs this is a
most interesting case because after a three-day jury trial,
the jury in substance and effect said that the contract is
fine, enforce it. From the standpoint of Deliran and House,
the trouble arisces theveatter, It has been reported and
the rrial jgudee has privately admitted 1t, there is no
record to the ceffect that immediately after the jury verdict

and after the discharge of the jury, in the lavatory of the
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courthousc, 1 tvont ol o v Thie ty ! el e
statement that be thought the jury wis wrong and that thes
should not have found as they did. In addition, privatcely,
the trial judge has affirmed this statement in other places.
This brings us to the question of what we do about setting
aside a jury verdict that the trial judge believe is wrong.
The transcript reveals that immediately after the trial,

the plaintiffs' attorney asked for authority to file a motion
for judgment notwithstanding the verdict and was granted 10
days and did file such a motion. This was denied by the
trial judge. Apparently, the trial judge did not have couruage
enough, even though he thought the jury was wrong, to sct
aside theilr verdict and squarely face up to the question but
has attenpted to do the same by supplementary judgments not
justified under the pleadings and the facts. This brings us
to the question: Can the Supreme Court of the State of Utah
at this time rescind the contract that has been affirmed by
a jury and affirmed by the trial judge as a matter of record
and the refusal of the trial judee to crant a motion to Let
aside a jury verdict and to give a judgment notwithstanding
the verdict? In this instance, the jury was the finder of
facts. The trial judge affirmed as a matter of record the
findings of facts although he has many times made statemoents
that he did not agrec with the jury which are not of record,
Any 1tem of rcecord simply shows the trial judec aftirming

the Jury verdict. What 1s the authority of the Supreme Court

1o rescind and set aside the jury verdiet under these condition-
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SHETS Dot bav e b cn e rded Byt Saeegne Court ool the
State of Utahr, are to the ol fect that when the finder of fact
has found something and there is evidence to justify it, the
court will not set 1t aside. In this particular instance, not
only is the tinder of fact the jury but 1t has been affirmed
as a matter of record by the trial judge. Can the Supreme
Court set 1t aside and rescind? If the Supreme Court does so,
they will be going against all the pronoucements they have made
over many years.

This brings us to the question: Is there evidence
to justify 1t? Two places where the evidence to justify the
trial court decisi1on and the jury decision not to set aside
because Actons had actual knowledge of the water and access
sttuation are found 1n the record, with the testimony of
three different witnesses or more. Mrs. Acton was aware of
the no access problem and so were her sons; these are found
in the written disclosure, Exhibit "G" dated the lst day of
August, 1981; this 1s the report of the survevor hired by
the dctons. Thev had knowledge that Wavne Smith had told
her =on and her son had told her of no access; this is found
in the transcript of Mrs. Acton's testimony on page 332, line
3 through linc 24; this talks about arrangements and if people
are going to do this and this and this and this at the same
time the contract, which is Ixhibit 1" to Actons second
tiling 1n the Supreme Court contains o statement that it is
the entire Qunlrnct and that there 1s nothing that 1s not

ot forth therein. The testimony of Wavne Smith, page 472,



s s thiat ot i R St e o . 1t B

as making the disclosure. il s s=bhowns tan dhee transoraptooon
page 472, beginning with line 1 and conthionuing to line 7.

On page 474, line 3 to line 17, on the 1st day of August, Mr.
Wayne Smith stated that he told Russell Acton that they had
no water and that he owned the land out In front, under the
road, and that he was not going to let them cross 1t. This
igs reiterated in Wavne Smith's testimony on page 476, hegin-
ning with line 4 through line 9 under cross-examination by
Actons' attorney. This was confirmed by Mr. Grimshaw, Actons'
surveyvor, in his testimony on page 487, from line 15 through
Tine 20 where 1t 1= stated that Mr. Grimshaw heard Mr.

smith tell Actons that they had nelther water nor access,

These 1tems were acknowledied by Bussell Acton to Mrs. Nacy

Hale, page 440 of the transcript, beginning line 1, specifically

Iine 16 to 18, at which time Mr. Russell Acton acknowledgoed that

he knew there was no water but that he did not know how much
he was going to cost to get 1t therco.,

ndoev thewce conmhitions . there can be no question
but that there was satistactory evidence for the jury to
make a finding that these i1tems were known and that Actons
accepted them when they c¢losed the matter. This brings us
to the question 1f the Supreme Couprt wants to set this aside,
do thev have any authority to do o =o?”  The Suprome Court ot the

State of Utah, while 11 mayv endorse the action ol Judge Ronpow

cannot, from a standpoint ot practicalbity, continue to do this

-



T Voo mant taree talien thie ot ataede thar othee Tinders of
TR i [N i [EER TN o dierree e e b Phes oy ke
decriaon =hould Lo entoreod whether 1t 1s the gury or a judge.
Under these conditions, where it s both, what can we do about
1L

One of the more recent decisions of the Supreme
Court of Utah on this point is not found in the Pacific
Reporter inasmuch as 1t has not been published there yet but
probably will bhe in the future. It is Supreme Court Number
17984, a decision filed the 23rd day of January, 1984, and
while it should have been remanded, it has not, in the case

of Auto West, Inc., ¢t al. v. Richard Baggs. There 1n a

)
question where a trial judge refused to grant a judgment
cither for or against either party and saild that it was not
res gudicata, and in court refusced to change this decision
on the basis that it had been made by the finders of fact.
Under these conditions, applying this to the case at bar,
there is no way in the world that we can come up with any
decision except that the jury and the trial Judge should
have therr decision enforeed and the contract should be

enforceed.

POINT 11

ATTORNEY FEES SHOULD BE GRANTED TO
J. B. DELIRAN AND JERALD HOUSE

Apain we are doine nothing but reading the contract.
In addition to the statement previously referred to, it is

understood and agreed that the terms written in this receipt



constitute the ontive prelaranary contiract hetweoen thee
purchaser und the sellers aad that o verhad tatement by
anyone relative to this transaction shall be concelved to be
a part of this transaction unless it is incorporated in

writing herein,” and we apply that to this particular trans-
action, there was nothing else done as far as closing was
concerned; all there was was a deed and payment. Under these
conditions, this Earnest Money Receipt and Offer to Purchase
is still standing and this provision applies. This 1is
followed by another statement:

"We do hereby agree to carry out and fulfill

the terms and conditions specified above,

and seller agrees to furnish good and market-
able title with abstract brought up to date
or at Seller's option a policy of title
insurance in the name of the purchaser and

to make final conveyance by warrant deed or
warranty deed in the event of other than real
property, seller will provide evidence of

title or right to sell or lease. If ecither

party fails so to do, he agrees to pay all
expenses of enforcing this agreement, or of
any right arising out of the breach thereof,
including a reasonable attorney's fec.'

Bearing in mind that we have a court action for
rescision and ruled by a4 trial judge, regardless of whether
he likes it or not, 1s not the defense of a rescision action
a cost of enforcing the agreement when the jury says no
rescision? There can only be one answer to this particular
question, and all of the cases that are cited pertaining
to people who do not get attorney's fees because they are
not enforcing an agrcement Lut are attempting to rescind 1t

It can only come to the conclusion that as far as Deliran

and House are concerned, they were enforcing the agreement

T



N AT A TS B IS O AN T The trial court =nould
have granted thay busced upon the exhibit that was put before
the trial court, and at this time, the Supreme Court of the
State of Utah should send it back to the trial court for a
finding for attorney fees in favor of J. B. Deliran and Jerald
House to include several thousand dollars in front of the

Supreme Court of the State of Utah.

POINT III

THE ACTION OF THE TRIAL JUDGE IN FINDING

THE COSTS FOR LACK OF ACCESS SHOULD BE

SET ASIDE

There is no question that these items were known,
that the jury determined this as one of the factors that they
considered 1n whether or not the matter should bhe rescinded,
and that there was a disclosure of this item and that what-
cver was done in closing the matter by Actons was with the
speciiie information as to the guestion of access which
frankly means nothing duc to the fact that the easement 1is
under o public road and certalnly no one is going to take
that publice voad out of existence based upon over ten vears
ol use, and that under thesce conditions, this is a monstrosity

that should be avoided.

CONCLUSION
The gury verdicet and the trial judge's decision as
far as the record is concerned should be enforced, and
attorney fees to the contractor on the Earnest Money Receipt

and Ofter to Purchase should be sranted, and the judgment



against Housce Tor taviace 1o tarnash oo o Pl o e

aside.

DATED this O day of March, 1984,

Respectfully submitted,

r';ﬁl S
PATRICK H. FENTON

Attorney for J. B. Deliran and
Jerald louse
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CRETLETOATE OF SERVICL

I hereby certify that I mailed two copies of the
foregoing Breif to the following, postage prepaid:

Jeffrey Oritt

Attorney for Plaintiffs-Appellants
PRINCE, YEATES & GELDZAHLER

Third Floor Mony Plaza

424 Fast Fifth South

Salt Lake City, UT 84111

Hans Q. Chamberlain

Attorney for Defendant ERA Realty
110 North Main Street

Suite G

Cedar City, UT 84720

AT
77
thils >g;ggduy of March, 1984. )




	Russell Acton, Andrew Acton And Carol E. Acton v. J. B. Deliran, A Utah Corporation; Gerald House; Era Realty Center; Daryl Yates And Marydon Yates : Brief of Respondents And Cross-Appellants J.B. Deliran And Jerald House To The Brief of Era Realty Center To Platiniffs' Brief And Reply Brief To Plaintiffs' Response Brief
	Recommended Citation

	tmp.1574375404.pdf.gUztO

