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IN THE SUPREME COURT
of the
STATE OF UTAH

JAMES N. THOMAS and
KATHLEEN McMURTREY THOMAS,

Appellants,
vs.
THE CHILDREN’S AID SOCIETY
(F OGDEN, a corporation,
Respondent.

RESPONDENT’S BRIEF

STATEMENT OF FACTS

Inasmuch as appellants fail to make any real state-
ment of facts, it becomes necessary to an understand-
ing of the points of law involved that respondent attempt
o brief statement.

The appellant James N. Thomas is a negro. Kathleen
MeMurtrey Thomas, as she calls herself, is a white
woman. However the respondent (hereinafter referred
to as defendant, as in the court below) denies that the
difference in race is material or that it constitutes any

legal issue or the basis for any material legal issue in
this case.



Noe e ,
Plaintiff Kathleen was horn Deceniber v

> 9 s - ' == 1t
(R 183, page 2) o she was twentv-seven VO ) e
time she released her ehild for ade . e

- "l)'UUn axs J]“l"‘.l’]““
o t |f 5 | o
\e ()l . L:h(k i‘t"l(‘n’].(‘(l (’(7)”(“"‘\“ one Vﬁ)ill. "”Ul'h ]1’ I\
: \ A R R IHE

vear of business training ai the Idahn Fale o, -
o BN

School in Tdaho Palls, Idaiio. ‘
about a good deal, hoth in the intermownoi U ‘l
in the =outh and in the =outhwest and Jel; m(;l o
both as a domestic and in the secvetarial field \

i T
Ve i
l.x(‘u'«‘.u(‘l NI

“V “r;]
Nl

clearly an experienced business woman, (Dennsin
AT

R 183, pages + to 21 inclusive, admitted T. 885y

Plaintiff Thowmas was horn November 11, 1020 .
lived in Ogden, Utah continually for fifteen yveup e,
ceding the taking of this deposition on April 23, 10,
(Deposition R 182, page 4). He has worked ot vayio
jobs, including storekeeprer, lift operator and wavehoy..
man for the government and dishwasher and cook fi
the Union Pacifie Railrecad and cook for some ofle:
establisliments over biriet periods of time. \pparent,
however, he was in Moab, Utah, from 1953 to 1957 an.
job as cook in a cafe.

On June 3, 1956, James Thomas and Anna Lo
b )

Davison were marricd at Helper, Utal (R 47, Depositiar
R 182, pages 20 and 21). 'Thomas’s wife. A L
Davison Thomas, sued tor diverce in Carbon Court
TUtah. No decree of divorce was wade or entered mnt
April 4, 1960, one day helore this aetion for habe
corpus was brought, so that Mornas’s marriage to ois
wife, Anna Lou Davison, continued until that decree
came final on July 4, 1260, (R 50-51, T 16-17)

In August of 1657, plaintiff Kathlen MeMurtrey wa:
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Lorking in Ogden. She walked down to the Porters and
Woitere Clig and there picked up the plaintiff James
Showie, who was working there as a bartender. From
Sen wati) Getober she and Thomas dated.  (Deposition
e, pages 28 and and 24,27 and 28). She left Ogden
et bt returned im February of 1938 and resumed
hotr esociaiion with Thoaas. From then on they saw
caeh other two or three tilmes a week. She becane regu-
ol i nestress, going with him to his room where he
deed, aned as a resalt she hecame pregnant. (Deposition
R 185, pages 28 to 30).

Atter she knew she was pregnant, Kathleen and
Thoino< tmoved inte an apartment in Ogden, where they
lived togetiier until Christinas time in 1958, She went
home for Christimas in 1958, Her parents saw she was
pregnant and weve snuch upset.  They insisted upon
bringing her hack down to Ogden from Idaho where they
ived, arriving on the 30th of December. On this visit
thov Tearned for the {irst time that Kathleen’s lover was
anegrs. Thev felt that this was a complicating factor
and that marriage, which had been tentatively considered,
probably would never work out. They took Kathleen
with thein that night to stay at a motel, and the next
davowent to her obstetrician, to whom they confided
soiething of their problem. The obstetrician suggested
that thew ot in toneh with the Children’s Aid Society
oF Ocden o child acing ageney licensed by the state
of Utab to carry on an adoptive program and to assist
wanarried mothers, (T 8-15, 21-27)

At tlias time Kathleen was unable to work because
cf ber pregnancey and Thomas had Jost his work and the
ot was past due =0 that Kathleen felt that her present

Q
(v



31tuat1011 was entirely untenablo. (ri‘ 6O D 3 T
_ . y eposition po
p. 47.) S

On the afternoon of December 31, 1958, Kather
with her parents to see My, W huath\ at the () I,\
Aid Society. M. Wheatley explained the xam:(d
assistance which this agency could { wrnish and Koy,
decided to avail herself of those SCIVICes in vie \\((dl;
then untenable position. Mr. W heatley then 1, .
rangements to place hathleen 1 a foster |

aly’

ar

ome iy

Brigham City, Utah, and that sae ev ening her clog..
L

were picked up from Thomas’s apartent and « she

taken to the Brigham City foster home where ) \tmu
until she was delivered on April 13, 1939, (T 10010
28-29) |

It is conceded that the child was born out of wedlock,
and so alleged in the amended petition (R 54).

On the next day, Mr. Wheatley, Executive Secreta
of Children’s Aid Society, called on Kathleen at fhe
Cooley Hospital in Brigham City and there discussel
with her plans for her child. (T 123) This was a e
mination of a series of visits Mr. Wheatley made s
Kathleen at the foster home through January, Fehruar,
Mareh, and April of 1959, in which he discussed hi
problems with her in an effort to aid her to come toe
conclusion. (T 97 to 123) In counseling with Kathlee
Mr. Wheatley, in accordance with practice, used the si
called “non-directive” method in which he carefully ab
stained from making any positive suggestions, hut merely
asked questions of ler to help her consider and evalui
all of the problems and alternatives. He explained t

her that she had a right either to keep her child or o
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selease it to the ageney for adoption, and they considered
wgether the probabilities.  During the course of these
opversations Kathleen conunented that she did not know
whether she eondd rarry Jawes, as she was not sure
ihat e was divorced, that Jawmes had not worked stead-
Iv and did not appear to be too reliable, and that she
recoenized the situation would be difficult if she were
torecd teowork to support herself and her baby, either
after a marriage to James or after she should decide
tn keep the child with her without marrying James.
She recognized the difficulty in rearing a child which
vas the product of an inter-racial relationship in a pre-
judiced community, although she thought that it might
he possible that she and perhaps James could move into
a conununity where such prejudice was not so marked,
in the event she should decide to keep the baby and marry
James. She recognized that a mulatto child reared by
an inter-racial couple might experience some prejudice
from hoth races. She recognized that the child’s wel-
fare would probably be best served by authorizing the
defendant, Children’s Aid Society, to place it for adop-
tion in a liome where it would not experience the results
ot these difficulties and where 1t would match as nearly
as possible the general racial appearance of its adoptive
parents. At the same time she had an emotional reluc-
tance to part with her own flesh and blood. However,
whenever, as she occasionally did, she indicated she
might keep the child, Mr. Wheatley would say that if
this was what she wanted, this was what she should do,
and she would immediately react and raise the objec-
tons and difficulties. On several occasions prior to
the irth of the child she had expressed to Mr. Wheatley,
at the end of interviews, that her best conclusion was

J



that her own welfare and that of the cluld yey,
that she place the child for adoption. These e
lems had been discussed in a preliminarv/\;dme
first visit. (T 99 to T 123 inclusive). ‘

I’I""‘h
ay on

On the occasion of Mr. Wheatley's visit 1o Kat!;
at the hospital after the birth of the child, these “.j,mt“
problems were again discussed and referred {0 (1\ni¢
to 132) At that time Kathleen said she telt h& pay@lj
wanted her to release the child, but Mr. Wheatle, ]:
vised her that this decision was hers alone. (T 123 1(‘:'
26, to T 126, line 8, and T 126, line 17 to T 126, lipe 3,
At the conclusion of the conversation, Kathleen s'['_m((u.
a release of the child to the defendant agency, pl;i(.m(;
it for adoption, and delivered it to Mr. Wheatley, \\.];’
took her acknowledgment as a Notary. He did not, h-
ever, administer any oath to her. (Defendant’s Exlii;
1, T 53) Prior to its signing, she had looked at i
document and noticed that it should be “notarized” au|
inquired about it. Mr. Wheatley had told her that i
was a Notary and could notarize 1t. It was against thi
background that she executed it before him and delivere|
it to him.

Tt is interesting to note, in view of the tendered s
of coercion, that at the time Kathleen executed this «
lease for adoption, she told Mr. Wheatley that she hul
received a letter a day or two before from a boyirien!
in England and that he wanted her to come to Englan
and marry him. He was from the middle East. Th:
was apparently Mr. A. K. Sadoon, a former student
from Baghdad, Iraq, whom she had dated for soie till}P-
She stated to Mr. Wheatley that she was going to wrilt
him and tell him that she would not go to England b

6



vt if he was intevested in her, for him to come to the
Siates and see her, and she would then consider plans
with nun. (T 132, R 183, page 26 and 27).

After releasing her child, she left the hospital and
returned to Idaho with her parents, where she stayed
for several weeks.  While there she apparently had a
ange in heart, for she left her parents’ home, took
the hus 1o Ogden, and got in touch with James Thomas,
and they demandel that the child be returned. They
were told that the child had already been placed, that
Wathleen had been advised that the release when made
was final, and that it would be impossible to return the
child to them then. This was in the forepart of June,
1959.

Thommas and Kathleen then decided to get married
ty reinforce their position. Being advised that misce-
renous marriages were unlawful in Utal, they then left
Utab on June 18, 1959, and went to Malad, Idaho, where
they went through a arriage ceremony, after which
they retnrmned mmiediately to Ogden. It is to be remem-
bered that at this time Jaimes Thomas was still married
o Anna Lou Davison.

They then renewed their demand , and it was again
refused.

They did nothing further until this action for habeas
corpuy was comtnenced on April 5, 1960, the day after
Thomas had procured the entry of the decree of divorce
whick his wife, Anna Lou Davison, had filed against him
sole time previously. As the child was born more than
two months prior to the marriage, it, of course, was not

a child born of the marriage, but was a child born out

7



of wedlock, the child of an adulterous affaj, Thi

true both at the time of its hirth ang at the {m.”'f s
lease for adoption (Defendant's Exhibit 1; Ai‘rlvl“\llu
cuted, acknowledged, and delivered. N e

Substantially all of these facts were made to ay,..
by the depositions of Thomas and Kathleen I\[c\h‘l,?:sw
and by certified copies of the documents re} .
11.1arriage and divoree of Thowmas and the purported py,.
riage of these parties in Idaho. Accordingly defend:lt;
moved for sununary judgment (R 15) but il l‘
denied the motion pro forma.

ating (1

1€ court

The entire depositions of the plaintiffs on discover,
were introduced in evidence by the plaintiffs |

; 1emselyer
(T 89, lines 11 to 15).

Defendant, by its answer, denied that the release
had been obtained by coercion or undue influence, and
denied that Thomas had any right or interest in the chii]
at time of the issuance of the writ. Defendant allege
that the purported marriage of the plaintiffs was void
first because at the time Thomas had a wife livin
from whom he had not been divorced, and also becaus:
the inter-racial marriage was probibited and declare’
void by Utah law, which was applicable, as plaintift:
were domiciled in Utah. Defendant further alleged -
firmatively that the plaintiffs are not fit and prope
persons to have the custody of the child and that the
child’s welfare required that she be remanded to defen-
ant for completion of the adoption contemplated by the
release. (R 64 et seq)

Plaintiffs moved to strike from defendant’s answer

the allegations that the natural parents’ unfitness an!

8



he welfare of the child require that it be re-
nanded to defendant for completion of the adoption
plan. The court took these motions under advisement un-
{il the conclusion of the trial and then granted them, upon
the theory, apparently, that inasmuch as the court had
found and determined that neither of the plaintiffs
anv technical legal rights to the child’s custody, the
aaestion of their fitness to have custody, and the question
of the child’s welfare becaine moot, and it was unneces-
sary 1o rvule upon the same.

At the conclusion of the protracted trial, and after
judginent for defendant was entered, defendant filed
its cost bill i which it claimed cost of a certified copy
of the divorce decree of James N. Thomas, cost of a certi-
fied copy of the marriage certificate of the plaintiffs,
the cost of the taking of the depositions of the plain-
tiffs Thomas which were introduced in evidence by the
plaintiffs themselves, and the cost of the taking the
depositions of Calvin McMurtrey and Mary McMurtrey,
parents of Kathleen, who are residents of Idaho. It
should be noted that the depositions of the witnesses
MeMurtrey were taken in good faith in a belief that
their testiinony would be necessary upon the issue of
conspiracy, deceit, coerion, undue influence, etec., raised
by the plaintiffs, who had charged conspiracy between
defendant and the parents of Kathleen. The testimony
i their depositions clearly negatived any such con-
spiracy, and at the time of the trial the plaintiffs in-
iroduced no substantial evidence which would tend to
show any such conspiracy. What would have been their

testmony if the depositions had not been taken, and
if the defendant had not been able to persuade these

9



parents to come from Idaho to :
available as witnesses s, of
Jecture.

14..- ]
Wiend the tria)
3 - dHE
conrse, g watiey
BT

At any rate, on plaintiffs 1otion, )
fromt defendant’s cost hill all of 1 :
respect to the certified coples relatine {,, Larity)
of the parties, it is to he ()l)served“ that ‘ow;l‘ ‘
amended petition for haheas Ccorpus, plaintity, ‘T]] T“:
they were married in the State of Idaho ('1%1541)1 o

¢ con \-m“,;

] .
¢ anove “”“.\'_ \\';‘1

b

IR

STATEMENT OF POINTS
Points Relating to Appellants’ Appeal
1. Plaintiff Kathleen MeMurtre Vovoluntin,
effectively, and irrevocably transferred to Chilrens
Aid Society her prior and superior rights to the custoil
of the child. ‘

A. The release was voluntarily given withoy
any coercion.

B. The release is properly acknowledged, and i
oath i1s required by law.

C. The release is irrevocahle under Section 5.1
42, Utah Code Annotated, 1953.

2. The rights of the defendant society to the custot:
of the child are prior and superior to the rights of ti
plaintiff Thomas, if any he has.

A. The ¢hild was and is an illegifmate elnbi
within the meaning of the adoption stat}lvtf,:.
Seetion 78-30-4, Utah Code Annotated, 1.

(1) The child was born out of wedlock anFi b
not the issue of anyv marriage under >
tion 30-1-3, nor Section 74-4-10 Utal U
Annotated, 1953.
10



2) Thomas has not legally adopted the child
by recognition with his lawful wife’s con-
sent.

(33 The c¢hnld has not heen legitimized by a
valid mairiage of its natural parents.

B. The rights of plaintiff Thomas, if any, to the

custody ot his illegitiimate child are subordinate

to the rights of the defendant society and the
proposed adoptive parents,

(1) At the tune of the conception and of the
birth of the child, Thomas’s subordinate
rights to castody were subject to being di-
vested and were divested by the mother’s
release under Section 78-30-4, Utah Code
Annotated, 1953.

(2) The rights of defendant society and the
adopuive parents with whom the child is
placed, as transferees of the rights of the
natural mother, are superior to those of
Thowmas.

3. The fitness of the natural parents to have custody
of the child, and the welfare of the child as affected
ivosueh eustody, were and are relevant and material
vesties, and if for any reason this case is remanded for
tarther proceedings, the defendant’s allegations on such
wxues should be reinstated and tried.

+. The court did not err in granting a continuance
of the trial. In any event, the error, if any, is harmless.
5. The court did not err in its findings.

Points Relative to Defendant’s Cross-Appeal

I
The cost of certified copies of the documents relating

11



to plaintiff’s marriage status, and the Cost of yj
positions of plaintiffs and of the witnsses Mc\[
are properly chargeable and !

e
gy
should be reinstateq

ARGUMENTS

1. Plaintiff Kathleen McMurtrey voluntaril, -
fectwvely, and irrevocably trusferred to C'Izild,-(,ﬁ?{] .
Society her prior and superior rights to {he cu,sff(f,g,jm
the child. o

A. The release was voluntarily given without

. (U
COETCLOMN.

Plaintiffs below and in their brief contenqd 1y
Kathleen was coerced into releasing her child tq m
defendant. However thev did not see fit to argue fh
point in their brief and so we will not belabor it. Nevy
the less, as the court must presumably dispose of )i
1ssue, it occurs to us that a few commnents are in oy
and may be helpful.

The trial court, after hearing all the testimony and -
serving plaintiff Kathleen upon the stand, specificlt:
found that Kathleen executed and acknowledged the v
lease willingly and voluntarily and that the release w
not secured by duress, undue influence, intimidation
foree, nor pursuant to any conspiracy. (R 164, finding?
Under these civcmnstances, under familiar prineiples,th:
court will not disturb the finding of the trial court unles
it is clearly and inanifestly against the clear weight v

the evidence.

Actually the finding is supported by the weight ¢

the evidence, as a reading of the testimony of Kathlee

12



aod that of Mr. Wheatley makes very manifest. It is
AJear that Kathleen's parents were very naturally much
Jitwhed by their daughter’s illicit affair and pregnaney
ad prohably their distress was heightened by the fact
har Kathleen's lover wax a negro and they were very
coonizant of the two-way prejudice which in fact exists
netwen the two races in most, if not all, American com-
mmities, and which definitely existed in their own small
ceptnunity in Tdaho. However there is nothing in the
record to show that their activities at any timme went
bevond those prompted by the normal and proper con-
«ern of parents for a wayward daughter who was in
great difficulty. If anything, it would seem that they
practiced unusual restraint. Certainly they advised
ler that it would be best for her and for the child to
place it for adoption. Certainly they expressed resent-
ment and suspicion of James Thomas. And certainly
thev declined to accept James Thomas or his mulatto
child into their home in their small community, as was
their right. However they were always willing to accept
and did accept Kathleen into their home, even after her
mistakes. The record 1s clear that they were and are
loving parents doing the best they can for their child
and giving her the best and wisest counsel which they
eould give her.

Moreover, from Kathleen’s own testimony in her
deposition and at the trial, it 1s very clear that her

reaction to the eounsel of her parents was entirely nega-
tive: She was a wavward girl who would rather flout

der parents’ wishes and advice than follow them. She
was an experienced woman, completely emancipated.
She had not seen her parents for approximately a month

13



prior to the time she decided to release the o
Mr. Wheatley visited her at the hospita]. "

hild Wy

That her decision not to see James Thoye
the last months of her pregnancy was her gy d\
indicated by her admission that her parents’ .
her money which she could have used to teley
or to write him a letter if she had wished to.

dm-”]:
clearh
furnish@}
Jlione iy
(T 626m
Her own testinmony of the consultations with Wi
ley totally negatives any coercion, and Wheatley's
mony amply supports the court’s finding. ‘

16y
lest;

Kathleen was not in fact coerced into surrendering
her child, but on the contrary, with an eye to possiblz
marriage with a student from Iraq, she made up her ming
to get rid of an impediment, even though her feeling
may not have been completely unmixed. The decisig
was hers.

B. The release s properly acknowledged, and
no oath is required by law.

The plaintiffs contend in their brief (Point VI, pag
24) that the release, Defendant’s Exhibit 1, was nt
“acknowledged” as required by Section 78-30-4, Utah
Code Annotated 1953. All of the authorities cited
plaintiffs in support of this contention, however, relaw
not to acknowledgments, but to the admimistration
an oath. The taking of an acknowledgment and the ac
ministration of an oath are of course two different thing:
and the authorities cited and relied on by plaintiffs art
completely irrelevant to their contention.

While in some other states the statutes require then@

acknowledgment include a declaration to the effect tha!

14



the document in question was executed “freely and vol-
imtarilv, and for the uses and purposes therein declared,”
or words of similar import, the Utah Statutes recognize
(hat suel matters as coercion or mistake are matters of
affirmative defenze.  Accordingly the Utah Statute
werely resuires that the signer of the document acknow-
ipdoe “that he executed the same.” The notarial certif-
ente which is a part of Defendant’s Exhibit 1 in this
case connlies strictly with the requirements of the stat-
nte<. It ix particularly to be noted that no oath is required
(o he administered. See Section 57-2-7, Utah Code An-

potaled, 1953,

[t 12 submitted that the requirements of the statute
were fullv and substantially complied with. Indeed the
fransaction probably went further than would be requir-
ed. 1t will be remembered that the release was prepared
hv Wheatley and brought by hiin and given to Kathleen
to read. She, an educated woman, read it. She observed
to Wheatley that it had to be “notarized.” Wheatley
stated to her that he was a Notary Public and could
and would notarize the document. The document itself,
read hv IKathleen and then signed and handed to Wheat-
lev, contains the following provision:

“I have executed this document voluntarily in the

light of my understanding and without influence,

intimidation, or hope of reward whatsoever.”

Kathleen in fact signed, executed and delivered the
document 1n the presence of the Notary against this
background. It is submitted that this is a sufficient
acknowledgment and declaration to satisfy every re-
quivement of the statutes, and that the document was
acknowledged.

15



Moreover, the certificate of acknow
executed and sealed by Mr. Wheatley as 5 Notary poro
18 Tegular in form and makes the réquire(i st:‘;} F i
ctals. Under these circamstances, while t};e cft?r? .
18 ot conclusive and may be rebutted, it i ];ri;r lf_l-cai.h
evidence of the facts therein stated. S e

ledgment, duly

Tarpey vs. Deseret Salt Company
5 Utah 205, 211, 14 Pac. 338.

Moreover, the certificate is aided by a presmmti;,
of regularity, apparently one aspect of the geile:,:
presumption of a regularity of the officia] X

. . Proeeeding,
of public officers. i

1 Am. Jur. 346, “Acknowledgments” Section 77
Inasmuch as the certificate creates a Prima fa(w',/‘
case, 1t alone is sufficient to support the finding oi’ tﬁp
court (R 162-163, Finding 3) that the release was dy
acknowledged. The presumption of correctness of il
trial court’s finding now further buttresses defendant.

contention that the document was duly acknowledged

It is interesting to note that Kathleen has twice
formally and under oath acknowledged the execution
of the release in question since the commencement of thi
action: once on the taking of her deposition before the
court reporter and Notary Public ( 185, Deposition,
pages 68-70), and once upon the giving of her testimon;

before the court at the trial (T 53 ).

Tt is also pertinent and interesting to note that
under the provisions of Section 55-10-42, Utah Code 4r-

notated, 1953, Kathleen is not entitled to recover custody
of the child even if the release, Exhibit 1, were not
acknowledged. That statute reads as follows:

16



Cah-10-400 N parent or gnardian or other person
She v aent of writing surrenders, or has
actenaercd hrecetefores the custody of a ehild
o any coddie’s i socicty or institution, shall
thevenl e contiae vy o the terms of suely instru-
pent, e entitied to custody or control or au-
thoriy over, or avy right to mterfere witl, any
caen el soud thiese same conditions shall pre-
vt v Lere e eintfd has been delivered to a
Chifdren’s  Ald Society or institution by the
action of anyv proper court.” )
I1ix o be noted that no requirement of acknowledgiment
i~ impoxed by this statute, and that inasmuch as this
rartienfar actien involves the custody of the child prior
o the conuncncentent of adoption proceedings, this
Ctatute, rather than Section 78-30-4, Utalh Code An-
vofated, 1053, relicd on by plamtifts; applies at this
sawe of the proceeding. The history of Section 553-10-42
cove mentioned indicate that it 1s, and sinee its inception
L1003, has been entively separate and apart from the
wloption =tatutes, and 15 intended to provide necessary
~tabitity tor the care of chiidren in whose interests a
clnldien’s aid soctety| as a quasi-public agency regulated
b the state, has been compelled to intervene with the
ariiten consent of the parents. 1t 18 a very proper
exereise of the state’s authority and responsibility as
prcns patriae.,

Where it hecories necessary permanently to transfer
e custods of a child to an agency of the state for its
own welfare, the strongest considerations of the child’s
welfare, of a necessary stability in its life and of the
mtervening rights of those who may assume the care
which the parents have declined, ali combine to dictate
that there must be some definite “cut-off date” after

17



which the natural parents canmog AN e
meddle in the dife of the chitd ‘ Mrerfey,

[ 5“!”i>ﬁ\'p

Any other rule but the one hewe contended fy RRNTS
ed by the statute would leave AR L

all zl(l.()]ntj\'p ik

their adoptive parents at the jorey of Tistnpin o
anti-social natural parents, and coulc ‘ “\'”,m‘” L
harm, both to the e¢hild and to woeien c-mu‘-];‘-hﬁ“m"“'
statute ix an eminentlv proper and 1‘:: <‘3\\““.1‘, o
and should he diberallv construed 2 Ll
fectuate its objects.

deanse

el

[

- , ) o
Ihere s no merit to plaintitfx coutention

release is void for want of acknowledenent,
C. The release is irrevocable wpdey Seetivg =
10-42, Utah Code Annotated, 1953
What has already been said under Ahe
above ,should serve adequately to demonstrate th o
also. Section 55-10-42 in purpose and effect oo
release irrevocable when wmade to g dulu D
childrven’s aid socicty, as an agency of the state. v,
though the same he not acknowledged. For the re.
given, this is and must be the rule, and ix the 3l
intent of the statute. For these reason, Kathe
change of heart after she had gone howe to her pare
following the signing of the release, and her sabseque
demand for the return of her child have no legat s
nificance or effect whatsoever. If her release had:
to one other than a children’s aid society, the iule mz
he otherwise,but this is not the case when, as here
release is given, after proper counseling. to an offieii
State-licensed children’s aid socicty. Any other 1"nv‘.'
could only create chaos and wake it virtnally haposh

point

n
ut

to place children for adoption in proper honies, for

is common knowledge that the mothers of such dild

18



Vi ecre o ten than oot =olewnat enotionally disturbed.
e s i Pedt o storesowhiteh represent onlv a small
1';-:;(-!iuz of cases oceurme. where such mothers have
chreed i nainds to the great hearthreak of ail con-
e nedy b s sihnitedt to the areat dammage of their
Coatiren who have ben seftled moa stable liome and
Striion. Seey in s connection,

frore Adoption of D,
122 Utah 520, 252 Pac. 2d, 223

2 The vights of the defendant soctety to the custody
oi the ehitd ave prior and superior Lo the rights of
Thomas, 11 any he has.

;
»

AL The elnld was and 1s an Hlegitunate ehild with-
(i the meaning of the adoption statute, Sec-
iion 78-30-4, Utah Code Annotated, 1953.

(1) The clald awas borie out of wedlock and
isowol the assue of any marriage under
Sectiow 30-1-3, or Section T4-4-10 Utah
Cude Annotated, 1953.

s alleged and admitted that the child was born
to the plaintiffs out of wedlock on April 13, 1959. It is
adintted withiont question that at the time of the con-
coptien and at the time of the birth of the child, no
marriage ceretnony between the plaintiffs had ever been
performed or atteimpted. No marriage hetween them is
rven clanmed to have taken place until June 18, 1959,
move than two months after the birth of the child. It
is turther admitted (T 16, line 20, to T 17, line 12) that
at all these times and until July 4, 1960, some three
slonths after the commencement of this action, Thomas

lad another wife living and undivoreed, so that he was

19



Imcapable of contracting a valid narriage yng
o . . s . e e
provisions of Section 30-1-2 (2), "t Code v
’ - n

1953, reading as follows: "l

“30-1-2. The following marriages

. are 1rojgiy,
and declared void LTk,

(2) Whgn there is a husband o
!wmg from whom the perser, m.tl,\.l}“
Ing has not been divorceq»

Such a marriage is void al mitio, for all yy, .
no matter what the good faith of the parties, anil o
party to such a void marriage can claim any of 4]
or benefits therefrom. This is true even though the right.
of the innocent issue of such a marriage will he proteélu\,
if the parties in good faith believed that the illlpedilllen:
to the existing marriage had been renioved by divoree,

neltj,

1€ 1igl;.

Utah Fuel Company vs. Industrial Commissim,
65 Utah 100, 234 Pac. 697.

Furthermore, in view of the fact that the birth ),
ceded the marriage, it is very clear that this child i, ;.
“the issue of such marriage” contracted in good fait
and 1in i1gnorance of existing impediments under 8¢
30-1-3, Utah Code Annotated, 1953. The facts sinplv
not bring the plaintiffs within the terms of that statue

For the same reason the facts do not bring plan:
tiffs within the terms of Section 74-4-10, U.C.A. 1%
providing that “The issue of all marriages null il

are legitimate.

To hold that the subsequent marriage of tr
parents of an illegitmate child brings the parties wit:
the protection this statute would jeopardize the st

20



pd seeneity ol 90% ol the adopted children in the State
v Utaly, foro o the ruie were as plaintiffs contend,
Lo deathbed marriage ol the natural parents of an
Heaitnnete el ccemrimg many vears after completion
o ‘its cdoption would render it legitimate and void the
oneent o k;u{upiiuu executed by the mother alone., Clearly
i connot be the rudes Kven il the subsequent marriage
oo vadidl s elear that where, ax lere, the rights of
el parties i the persons of the defendant and of the
proposed adoptive parents have intervened, the artifi-
s doetrime of URelation Back™ cannot be indulged in
order 1o mvalidate the previously completed release of
the mother of the illegitimate child.

The child was not the issue of the purported mar-
viaee or the plaintiffs, having been horn before that
marriage. and for this reason the child cannot be held to
he fegitimate by reason of the provisions of Section
-1-3 or of Section 74-4-10, above mentioned, and the
purported warriage can avail Thomas nothing in his
clains with respect to the child.

A.(2) Thomas has not legally adopted the child

Ly recognition with his lawful wife’s con-
sent.

Plaintift Thomas claims that he adopted the child
pemr to its birth by setting up housekeeping in an adult-
srous velationship with the ¢hdd’s mother. This con-
tention finds po =upport in the facts or the law.

Plaintiff Thomas relies upon Section 78-30-12,
ClaliCode Annotafed, 1953, to the effect that the father
of an llegitimate child, by publiely acknowledging as his

own treceiving it as sich with the consent of his wife, if

21



}LG 18 ( ) ( e Ibe t fas
S 1 1 r a : ] Y l S t r‘

becomes legitimate from the thue of its hir), :

The facts do not bring this case withip thig s,

It is admitted that at the time Thomas l'eceived‘t}h "
nant mother into his apartment, he was validly Niaryie
to Anna Lou Davison, and there is no evidence whalrw
ever that Ann Lou Davison ever consented to yyg, \
act or consented to this adoption by her husbang of v})
illegitimate child. Nothing is said in the statute ab‘vg.p‘x
dispensing with the legal wife’s consent Just becauxe oj'J;
separation, but if he is married, his wife’s consent s
absolute prerequisite to the change of the relationshjp
from illegitimacy to legitimacy. This is of course a\rel-{
salutary rule, for otherwise a roving husband ey
leave his wife and beget a dozen illegitimate children,
who would crowd her and her own legitimate child gy
of their home and proper rights with respect to suppon
and protection from their husband and father.

1e preg.

Harrison vs. Harker,
44 Utah 541, 142 Pac. 716,

relied on by plaintiffs is not in point. In that case t.
natural father of the child was not married to a lawtu
wife, as here, and so no consent to his adoption by a:
knowledgment was required. Furthermore, in that cas
the natural parents had consumated a valid marnag
to which there was no legal impediment, and thus legi
imated the child. In this case the marriage is absolute]}
void.

Neither did Thomas receive the child “into his fair
ily” as required by the statute. He merely received it

22



eenant mother nioan adulterous apartment, while
Lomrats!d Freme his Tamily, That is guite a different

sl ol oaets,

o thie case Thomas hax not legally adopted the
ol by reecgneaen with his Jawful wife’s consent and
Lopee el elaing any vights as the adoptive father of
Looenilds anag hixoargunent on that point ig not wel

T

Loan) The cldd has wot been legitimated by a
culid piarriage of ibs natural parents.

Thewmas claiuis some rights with respect to the cus-
oy of the child nnder the provisions of Section 77-60-
14 Ut Code dnnotated, 1953, reading as follows:

“T7-00-14.  If the mother of any such child and
tiie father shall at any tune after its birth inter-
marry, the ehild shall in all respects he deemed
to he legitinate, and the bond for its support
shall thereupon become void.”

flere again the facts of this case do not bring the plain-
{iffs within the benefits of the statute on which they
velv. Tt 18 to be noticed that the statute requires that
the pavents “intermarry” not that they “go through a
vold marrage cevewony.”  For the reasons discussed
mder sub-pomt (1) aliove, the purported marriage of
the plamtlts was absolutely null, void and of no effect
tront the beginnivg because Thomas liad, at the time, a
wfe hiving and undivorced.  The plaintiffs do not con-
rend and indeed they could not contend that the marriage
verelony performed over themn in fact and law effected
i marlage, because under the law a bigamous marriage
v null and void. In this connection, of course, the pre-
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sumption is that the Idaho law is the same g0 Tt

1 ? g . o “\\v !
the absence of proof to the contrary, ang n v
fact, the Idaho law does prohihit and declare !

anmous marriages.

1

N)in[ 0
void 1y,

N Jootg D < -
See Section 32-207 Idalo Code.

Hence, the parties never have, in fact o j ]
e s . . — U lay
‘intermarried”, and Scction 77-60-14 TCA 1053 34 "
) T R T
plicable here. "

Tllis section, of course, must he contraste] witl
Sect.zon 30-1-3 In which the issue of a marriage contpy,.
ted 1'n the mistaken belief that a living spouse was dez‘an"
or divorced, will serve to render the issue of wuch g mnr‘-
riage legitimate. The statute now under consideratiy
requires an actual valid and legal marriage hefore plai‘nv
tiffs can claim any benefits thereunder. For this rege
Thomas’ contention that he belived he had been divgn..x(:
is totally irrelevent to any issue before the court m .
case.

|

The plaintiff Thomas, in his brief, refers to
Section 30-1-2, Sub-section (3),

declaring void the marriage between a negro and a whiv
person, and contends that this section 1s unconstitutions
as depriving him of equal protection of the law, The tri
court did apply this provision under the authority of

In re Vetas’ Estate

110 Utah 187, 170 Pac. 2d 183,
as an additional and supplementary ground for holdiy
the purported narriage of the plaintiffs in Tdaho voi!
and ineffective, and the trial court did hold that the
clause challenged by Thomas was constitutional as beii
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poper and legal classification within the legislative
&1?\‘..1-@1;«11 and police power, considered in the light of
i vils egaunst which it was intended to protect. More-
weer, fne negro race as well as the white race has the
Lenelit of this statute so that Thomas is not in a position
(v wige the unconstitutionality of the law. Generally,
«uch statutes are upheld and the decision by the State
of California, on which Thomas relies, stands as a liope-
qal minority of one.  This matter was briefed for the
triet court, and if this court desires to explore the matter,
it will find the discussion included in the Record at
Page 195 and following.

However, it 1s respectfully submitted that in view
o' the admitted and demonstrated invalidity of the plain-
1" polvgamous narriage the question of the validity
+1 nonvalidity of the anti-miscegenation statute becomes
wool, and 1t is neither necessary nor desirable that this
conrt liere attempt to solve this difficult and thorny
qrestion.

't is firmly and universally established that courts

vill not determine the constitutionality of legislative
enactinents unless such determination is absolutely es-
sential to a determination of a party’s rights in the
action betore the court, and if those rights can be prop-
erlv determined without reference to the constitutionality
of 4 statute, the court will refuse to consider the con-
stitutional question and will make the determination
upon the other available ground. See

16 CJS *“Constitutional Law” Section 94,

PPages 306 and 317;

11 Am Jur “Constitutional Law” Sections 93

25



and 94, pages 720 and 723 and followiy

State vs. Kallis 97 Utah 492, 94 p g5 ang

ac. 2d 414,

Accordingly, it is respectfully subiitteq th
fzou}’t, under the law, should not accept the |
invitation to consider and pass upon this co]]
unnecessary constitutional question, but shonyg e
its decision upon the admitted fact that the higan,
character of the marriage renders it void for a]] purpm:\

at .

)laintiﬁ
ateral g

B. The rights of plaintiff Thomas, if any, ¢, i
custody of has dlegitimate child are svulbrmzl',,,
ate to the rights of the defendant society i

the proposed adoptive parents.

1

(1) At the twme of the conception and of 4,
birth of the child, Thomas’ subordiyy
rights to custody were subject to heiy,
divested and were divested by the mother.
release under Section 70-30-4, Uiah (s
Annotated, 1953.

It may be conceded that at the English Coy
mon Law the plaintiff Thomas as the father of an illegit
mate child would have certain rights to its custody whic:
nevertheless, were secondary and subordinate to tl
primary and superior rights of the natural mother «
the child. See

7 Am Jur “Bastards” Section 61 and 63, pages
668 and 669.

At the time this illegitiinate child was begotten b
and born to Thomas in an adulterous relationship, th
comnion law rights of the father in his child had been
further limited and qualified by the enactment of Sectiv
78-30-4 UCA, 1953, and Section 55-10-42 UCA, 1953, her-
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ietore yuoted. 1t will be recalled that the former
Lothorizes the mother of an illegitimate child without
e concutrence of thie father to transfer and release to
.. Lieensed ageney her superior and prior rights to the
susroidvoof her ehild and to consent to its adoption
trongl the child placing agency, while the latter again
cocnonizes tins right and makes the transfer irrevocable.
ITs. the situation here ix that at the time Thouas begot
he ehild 1 question he did so subject to the provisions
i this statute, under which the mother of the child may,
without his consent, transfer her prior and superior
nghts to the child and consent to its adoption without
s concurrence.  In other words, in Utah, Thomas never
did have any right to challenge the action of Kathleen
in releasing the child as she did. There 1s not and never
has been any natural and unalienable right to beget il-
legitimate children in an adulterous relation and then
~joim the child as a chattel. He has never been deprived
ot any right which he ever possessed.

1t 3+ clear that the legislature, in discharging its
Wities for the protection of illegitimate children, con-
templated that any rights of the father of such a child
woullt Le inferior to those of the mother and inferior to
those of a licensed child placing agency to whom the
mother rransfered her rights. It is further clear that
the legisiatnre contemplated that any subordinate rights
that the father of an illegitimate child might have would
he subject to heing divested by the action of the mother
in ‘ransferving the custody of the child to a licensed child
placing agency and authorizing it to place the child
and procure its adoption. 1f this were not the case,
then no adoption of any illegitimate child could be
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consumated without notice to the father of the ;
mate child and an opportunity to him to be }lle "
otherwise he would be deprived of rights \/vitiard‘ 1‘
process. However, inasmuch as he has no rj(rmo‘m.m:
are not subject to being divested by the action:;ut; “]-“Ul
by the statute, his constitutional rights and p“:vfflflzw&
arfe In no way infringed. By begetting an i}leua}. N
child, he of his own free will chooses the cour;“;l-l]l"l‘
leaves hiin without any substantial right o
as this.

far,
[

§ 10 a case vy

In passing, it may be respectfully subnitted
to hold, as the plaintiffs request, would do limitleg and
irremedial mischief throughout Utah and indeed throug}.
out substantially all of the states, for the rule o, \vh?@
plaintiffs here contend would invalidate substantia
all of the adoptions of illegitimate children in Uta} 4y
elsewhere.

It is respectfully submitted that the court shoul
construe the statutes in question as a limitation upon tis
nature and extent of the rights, if any, which Thoms
as the father of an illegitimate child acquired, so th
the exercise of the power granted by statute to i
mother legally divested Thomas of even secondary o
subordinate rights which he held subject to the powe:
The situation is very analagous to one where land i
devised to a person subject to a pre-existing power it
alienation. The exercise of the power of alienati
certainly does not deprive the devisee of any propert!
rights without due process. Section 70-30-4 UCA4, 155,
is valid and constitutional and does not infringe &
right held by Thomnas.

Such a case has never been before this court before
28



i oof b heen betore otliers and the rule is as contended

LA
L by aefendant

e Ulenver vee Jolms=on (Texas 1948)

012 SWL 2nd, 197, and cazes there cited;

Vinrshatl v Reams (Florida 1883)

11 Southern 95 and

Doy v Hatton (Georgia 1954),

2 N 2nd 6

it ix re=pectiutly submitted that Thomas has never

heen aeprived o any rights which he has with respect to
s enild and that Section 70-30-4, 17C A4, 1953, is valid and
comstitutional.

A problem of a similar nature and involving the
smue considerations of poliey were before this court
m the case of

in re Adoption of D—
122 Utah 525, 252 Pae 2d 223.

The court there Leld that under the public policy
st hv Section 35-10-42 T7C' 4, 1953 the consent to an adop-
rion given by the natural mother 1s irrevocable. The
court also declares that publie poliey favors adoption of
Hililrer who are left without parental refuge, and con-
nentss “Adoprive parents should not be diseouraged by

qooonstruetion of the law which would cause them to
foar the convequences of accepting a child because of
e knowledge that the fate of their efforts would be

4t the will of the natural parent.”

(‘ertainly the welfare of illegitimate children should
not he jeopardized by a construction, especially a
strained construetion such as that advoceated by plain-
tif =, which would leave themn at the merey of the father
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of the child who might sece (it {o return

: Yedes oy
having lef ‘¢ ot i
ying t the scene to avoid vesponsihility

claim that he had constitutional rights in ty,
41 i

s

which he had never surrendered.

sociated with the work of adoption Cgencies ]\ml)(\) \l\uh
In many cases the fathers of illegitimate chilq hnn.‘.
never even inforned of the hirth of tlei vhild_‘ N
also know that it is far from Infrequent for t}
of such a child to repent many vears after .
situation has changed, as for example, when f}
has entered into a barren marriage.

Evervone

Tl
1C Uirey
viien the

1€ Laren

(2) The rights of defendant sociely and 1
adoptive parents with whom the chali
placed, as transferees of the rights o
natural mother, are superior to ihw
Thomas.

i ;\
M

Little need be added under this point, as what ha
been said under the previous points made, it is subui.
ted, establishes the legal wvalidity of the stand her
taken by defendant. The langunage of Section 78
UCA 1933, is that the consent of a parent to adoptin
18 not necessary where the parent has “released his o
her or their control or custody of such child to an
agency licensed to veceive children for placeent o
adoption.” The release and transfer of rights wi
respect to the custody of the child is obviously cm
templated and was here accomplished on April 14, 19
Since then, the child has been in the care and custol:
of defendant and the adoptive parents selected by 1t

Plaintiffs concede that at common law the rights ¢
the mother of an illegitimate child to its custody art
superior to those of its father, and the defendant hete.
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v suceccded T the rights ol the mother by virtue
Lthe reiensey b aequired mights superior to those of
Goqerhers A= hetween the two plaintiffs the defendant
e e tonelo e the place of the mother and asserts
o b ments winen she conld have asserted against
oo b he tenmptoed o take the custody from
S

Thie oachasion s fortificed by a consideration of the

evistats ol Chegater S0t Ty 35, U.C. AL 1953, under

Yoo detendant s leensed. Section 53-8-2 (e¢) provides
that o person shall herealter “assign, relinquish or
oilowise transter” i rights or duties with respect
othe care o ocustody of a ehild except to a licensed
crocneg, o bursuant to the lawfal order of a court or to
1 orcadive within the second degree.  As indicated, these
dwe sfarutes, which ave i peri materia, indicates that a
cansier of rights 13 contemplated.

[t 1w therelore respectfully submitted that the ab-
sence ol the conzent of Jawes Thomas, the natural father
of the WMegitimate child in question, is irrevelent and
mmatertal and @ives him no right to the custody of
e child as against this defendant and the adoptive

by

parents seleeted

S The filvwess ol thie natuval parents to have custody
oAb ciatd, and the wollare of the child as affected by
el custody, were and are relerant and material issues,
dad 07 tor apy reason this case is remanded for further
procecdinggs the defendani’s allegations on such tssues
shondd he yeinstaied awd tried.

s tae that the determination by the trial court
that the defendant had the suprior legal right to the
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custody of the child in question rendered pugof . -
material the question of the fitness of the naﬁfind v
ents and the question of the bhasie welfare of timl w
This point hecomes material only if the cour:e\,‘(w
for any reason determnine that the plaintiffs m"' ;“[
them has a superior technical legal right to tie le%]»‘
custody under the facts and the law. 1Ip the e\'er;;\::
such a determination then it would be necessay+ to 1.;.\\&
an inquiry into the welfare of the child. B

»lll‘;
Ne

This court has held in every case in which the isey
has been presented that in the case of habeas cox'pu,:f;
the custody of an infant child the controlling issu(;i\
the best interest and the welfare of the child, anq Ty
any technical legal rights which either party may haye.

Perhaps the leading modern case from this court i,
that of

Walton vs. Coffman 110 Utah 1, 169 Pac 24 9;.
It has become a leading case in this jurisdietion an
is frequently cited in other jurisdictions. It was d
cided in 1946. It was a case of habeas corpus brough
by the natural mother of two minor children agains
her father and mother, the grandparents of the children,
The plaintiff, having been deserted by her husher:
left the children with her parents for a period of severd
vears and the children’s grandparents cared for thex
during that time. After a quarrel over the manner
which the plaintiff was living, the plaintiff brough
habeas corpus against her parents to recover possessin
of the children. After reviewing substantially all «
the previous decisions of the court, it was held in a care
fully considered opinion as follows:
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“In habeas corpus proceedings involving the
custodyv of an infant, the determining factor is
(1 hest mterest and weltave of the child.

“i1 determimng what would be for the best
mterest and wellare of the infant, the presump-
von than 1t will be Tor the infant’s best interest
‘el weitare to be reared under care, custody and
contror ol its natural parents 1s not overcome
inless Trom all of the evidence the trier of the
aets 12 satisfied that the welfare of the child re-
quires the custody to be awarded to someone
other than the natural parent.

“The presumption that it will be for the best
mterest anid welfare of the infant to be reared
wider the care, custody and control of its natural
parcnts 1= one of fact and not of law and may be
overcome by oany competent evidence which is
suilterent to satisfy a reasonable mind thereon.”

The court then concluded that the welfare of the
chilaren in that case required that they be remanded into
the custody of their grandparents where they had spent
the lust several vears of their lives.

Nee also

Humimel vs. Parrish

45 Utah 573, 154 Pac. 898;

Jacolh vs. State

T Utah 2d 304, 223 Pac. 2d 720.

The case of

Stanford vs. Gray,

42 Utah 228, 129 Pac. 423
m point. It was a casce of habeas eorpus by the natural
wother to recover her child's custody. The child was illeg-
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itimate, and after having sowe diffic ulty in ¢

child, the mother had, by written Jnxtlum;:.”w“
her care, custody and control of the child

of adoption to a child placing ageney. The aneml‘ e
the child in the custody of prospective adoptive ’ll
who desired to adopt him and who were ready, !
and able so to do. However, before the ado »t‘u:“
consumated bv court ploceedmgb, the mother g, :Pl\‘
located the proposed adoptive parents and hrongly

action of habeas corpus against thew.

J(|§-,

})Lﬂl‘]“\

A decree iy 1\\”
of the natural mother was reversed hy tle Supre
(i

Court and the child remanded into the custody of

adoptive parents for completion of the adoption, ';‘1“
court held that a contract by a parent fairly made su;
rendering the custody of the child to a “children’s jy"
1s valid as between the parties. It found that the Plain.
tiff’s elaim that she was coerced or persuaded by frz
to execute the release of custody was not supported iy
the evidence. The court then made a wost interestiy
and pertinent determination. It held that where,
here, a parent had contracted away the custodv .
a minor and seeks to recover it, the fact of the coniri
or release places the burden upon the natural parent
show that the welfare of the child will be best served
the return of the child to her. In other words, wher .
release las been executed as contemplated by Secr.
55-10-42, [7.C.A. 1953, the parent loses the benefit of t:
presmuption that the child’s interest will be best serve:
by being placed in the custody of the natural parents
and the hurden involving the risk of persuasion is pla
upon the natural parent who seeks to set aside the relear

of custody and recover possession of the echild u ¢
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o corpts proceeding. . The court again held that
oo drnre of ahe child s the paramount issue to be

(-('lli"({.

Cuder itee crrcanstances here, and under the law
copmeesd i that case, the faiture of the plaintiffs here
0 dent and prove that the welfare of the child re-
S s returno mto their custody ix fatal to their case.

S al=o

Ea pavte Flora

S1 Utal 143, 29 Pace 2d 498;

Briges ve. Briggs

111 Utah 418, 181 Pac 2d 223, 227;

Hardeastle vs, Hardeastle,

TS tan 192, 221 Pae 2d 883, 886; and

Stae i the Interest of K-B-

T Uah 2d 398, 322 Pac 2d 595.

ideed, under the facts here stated, and even though

e ssue of welfare was not specifically tried, the evi-
denee cortainly elearly indicates that the welfare of the
chiild would not be served by returning it to its natural
purents, the plaintiffs here; who are openly cohabiting
wmeether in a relationship prohibited by law and under
o purported marriage which 1s void.  In this connection
20

Ntate in the Interest of Black,
pUtal 2d nl-), 283 Pae Zd, 887.

This vas the famous “Short ('reek Case” where the
coavt held thar elaims of nnconstitutionality of a eriminal
~tatete did not justify parents in living in open violation
o toe law and that sueh conduet justified depriving

v parents of the custody of their children, particularly
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where they were by precept and exaimp!

- : € encoyy,
their children also to break the law. '

)]
. For jthese reasons, 1t 1s respectfully subllitteg .
irrespective of all other determinations of lar\\' (ji i“,“
sed, the failure of the plaintiff to prove that e \\~.J;‘l‘
of the child requires its return to them and the \-h(v)\l-w
in the record that the welfare of the child 1'e(lu1l;~e\\‘l“’
the contrary, makes it the clear duty of tle mn‘n"““
affirm the judgment below, but, if the judgent lnu'}‘
affirmed but should be remanded for further 1)1‘1,;-.““;
ings, then the issue of welfare should be directeq |
tried as the paramount and controlling factor,

{t i‘

4. The court did not err in granting a contimy,
of the trial. In any event, the error, if any, is harulh.

The plaintiffs here argue that the court ahuse] .
discretion in granting, on September 16th, a continuu-
to enable defendant to procure the transeript of :
deposition of Wheatley, which had been taken on Sepr
ber 10th. They refer to pages 110 and 111 of the Rew:.
to impeach the court’s recital that the continuance v
granted on stipulation. The documents there shov
protested the taking of the deposition, not the o
wuance, and the court’s recital alone and correctly st
in the Record the basis for the order.

However that way be, the plaintiffs do not contr..
and do not claim that by this continuance they we:
denied any substantial right. As they themselves stit.
at the time of the trial, the issues which the courta
cepted were fully tried, and the record is volumn
and complete, and the plaintiffs were fully and faxri‘;
heard upon all of their valid and invalid contentions !
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‘

even i there were error in the

G ot onereiscd its diseretion to grant the con-

j S dlear e

Cecee tooenande ddelendant to o complete preparation

v el e o was not prejudicial to the ease
Coe vt ss Necordimely, it cannot, under the
vy eoms ol Bedo al Ulade Rdes of Cied 1’)'()(’(’(1)()'(’,
co bes Foo oy reversal o the trial court's final
Aelopoont

Pl conrt did ol crr o itbs findings,

Prhoniffs o thenr pomt IV complain of the trial
conrt s Tadture to Find (1) that thieir purported marriage
o bl wax eteired into in good faith in the belief that
Jaes et wite had divoreed him, and (2) that they
retirned to Utah only for the purpose of securing
cistodv ool their ebtdd and to pay debts.

Thi= was neither ervor nor prejudicial.

A= tor their o of a belief that Thomas was

cocatly divereed, plaimtiffs do not refer to any testimony
vote vecard to support this elaime On the contrary,
o Wheatley testitied that during one of his confer-
cees wath Kedndeen (who s also known as Louise) prior
cothe hivin o the baby, “Louise said that she didn’t
Cw ot wes possible to marry him or not because
Swedivt o fnow whether e was divorced from his
rrowiie shie could have received the information
dlactiowis the basis for this expressed doubt only from

e

i< cicarly nesatives any good faith belief

']

v‘“jlt‘lliilfi.
noa cdivoree,

iy event, Tor the reasons heretofore diseussed,
therr cood Laith Tielief in a divoree is entirely irrelevent
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and 1mmaterial under the law and (1o other faet, .
court has held that failure to (i o

. ind on an Wt i)
1$ not error. '

Mills vs. Gray
50 Utah 224, 167 Pac 338
Certainly failure to find on an issue whicl hocag,
. . . . . : b ]y
material cannot be prejudicial error unde; Bul,
Utah Rules of Civil Procedure.

b

The court did find (R 163) that at the tiy. ol
marriage the plaintiffs were domiciled in ung \\'«'»-,
citizens and residents of Utah. Prior to their opey
trip to Idaho they were domiciled in Utah and ne.
took up residence elsewhere. Their purpose in retumiy
to Utah and continuing their deomiecile in this Stawe
irrevelent and immaterial. The fact is that they inm,
tionally returned and continued their residence a
domicile here.

The court committed no reversable error here
Point on Defendant’s Cross Appeal

I
The cost of certified copies of the dociments
lating to plaintiffs’ marriage status, and the col
the _depositions of plaintiffs and of the witnss
McMurtrey are properly chargeable and should e o
instated.

No question was ever raised in the motion to rew
costs as to defendant’s good faith in obtaining the cﬁrfi-
fied copies of the documente used to prove the ma‘rrll’df*
status (or rather the lack of it)of the plaintiffs. PlamT}‘U:‘
originally alleged that they lad married and were it
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e and cinendded their petition only after being
e d ot es uled copies of these documents sub-
Cod o sapport o5 e sotion for summary judgment,

oot e o did they admit that James Thomas
oocpervted e w v na awile other than Kathleen.

C cereetiadiy sreatied that inasmuch as the true
Sl acs o creaoun by eans of these documents
Lot adeisson o vlaimtif s with respect to the
e sedns =toadd not and cannot operate to deprive

deleindond of 1t costs in this regard.

Stnth vse =inith

77 Utah vy, 74, 291 Pac 298,
Wt respeet 1o the depositions of the plaintiffs, al-
aeh ther were taken primarily for discovery at the
ondser ol the easey they were actually used at the trial
A a=oon the subsequent taking of the deposition of
e witness Wheatley which was read at the trial. More-
cvee upon che triad conrt’s comment that these deposi-
son- witieh were wsed in support of defendant’s motion
“orcunnnary Judgieent, were more complete than the
pavnici s testiony wiven at the trial, the plaintiffs
dienselves oliered these depositions in evidence (T 88
Loy and they were received on plaintifts’ offer. It
crespeetiully sdinitted that where depositions are taken
SUoendans's expense and then used in good faith at
e ecusidered by the court, and particularly
vhien tnev ave o rodaced G evidence by the plaintiffs
S Do thie plantifts cannot be heard to claim that
the expense ineldent to their taking is not a chargeable

(‘-‘,\t.
Wit respect to the depositions of Mr. and Mrs.
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MeMurtrey, the record discloses that they were pe.

of Idaho not amenable to the process of‘the oour @udp.n,
Sp:llr?'cy to coerce Kathleen wasg charged i;l br(?th(i‘yr\
original and in the amended petition, Anv dj] N
preparation required the taking of their déPOSition' .
use at the trial, and this was done while plaintiff :\
charging conspiracy. Defendants good faith ip ltak”\.’
their depositions is not challenged. The mere fact ﬂm
at the trial plaintiffs failed to make a case of Conspira‘:‘
which required rebuttal, while still relying on it (w\
tainly does not justify a refusal to charge the ('(;st (‘.b
these depositions. Many witnesses are called i |
faith and attend who do not testify.

1€eLi¢e "

B gO(AI

It is submitted that it was error to strike from ¢-
fendant’s cost bill the expense incident to the taking -
these depositions. The order of the trial court re-tay.
costs should be reversed and defendant’s judgment i
costs reinstated in accordance with the original cost il

CONCLUSION

Before concluding, we feel that in fairness to tl
trial court and its clerk we should comment upon plai-
tiff’s statement on page two of their brief that i
depositions of Mr. and Mrs. McMurtrey, although n-
published, were opened. Plaintiffs charge that t»
is a “flagrant irregularity.” We are sure that if couns’
will tax his memory he will recall the circumstanees of i
opening of these depositions. In the course of the i
defendant obtained an order publishing the deposiin
of the witness Wheatley and requested the clerk to han
the official deposition to him for opening. The cler}
inadvertently handed to defendant’s counsel the deps
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v ol the MeMuartreys, and the envelope containing it
wus there opened by inadvertence before the mistake was
ieeovered. Thereupon the depositions were returned
St envelope and handed to the clerk where they have
cornined undisturbed ever since. 1t was an inadvert-
aee - net o cflagrant irregularity.”

‘'v return to the merits of this case, it is respectfully
sahitied that under the facts and the law here the
yiamtiff Kathleen MeMurtrey willingly and voluntarily
«urrendered to defendant, a licensed ehild placing agency,
the care custody and control of her child and that de-
fendant  thereupon succeeded to all her rights with
sespect to iix custody as against all other persons, in-
cluding the plaintiff Thomas. It is further submitted
that by this act. the rights of the plaintiff Thomas, if
iy he had, were terminated pursuant to the existing
statutery power vested in the mother of the illegitimate
cluld to which Thomas’ rights, if any, were subject at
tie time ot the coneception and of the birth of the child.
Henee, neither plamtiff hasx any right to the child as
st the defendant agency or the adoptive parents
with whoni it has been placed.

It 1~ turther respectfully submitted that grave con-
sicrations of publie policy and of the security and wel-
fove of all illegitiimate children who have been adopted
snder the Iaws of Utah, as well as existing law and logie
requare that the judgment of the trial court, remanding
cuxtody to-defendant as of legal right, be affirmed. It
is further respectfully submitted that plaintiffs having
tailed to allege and prove that the welfare of the child
requires that it be remanded into their custody have
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failed to make a case under the law of thig State
1'

that this also requires that the judgment of )

. ey,
court be affirmed.

Finally, it is respectfully submitted that t}e ey,
trial court erred in re-taxing defendant’s costs ay 1}"
its order in this respect should be reversed.

Respectfully submitted,

YOUNG, THATCHER & GLASMAW:
By PAUL THATCHER
Attorneys for Defeudu,

and Respondent
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