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IN THE SUPREME COURT
of the
STATE OF UTAH

GRANT SHAW and ILA SHAW,
iushand and wife,
Plaintiffs and Respondents
—Vs.—
RUK ABRAHAM and GLORIA ABRA-
1AM, hushand and wife, and MARY J.
ABRAHAM, BEN BOYCE and GAD-
DIS INVIESTMENT COMPANY, a
{'tah Corporation, Case
Definc;}u%.s and Appellants No. 9491
MARY J. ABRAHAM,
Plawntifts and Respondents
—VS.—
RUFABRAAM and GLORIA ABRA-
HTAM. hushand and wife, and GRANT
SHAW and TLA MAK SHAW, hushand
and wife,

Defendants and Appellant.

KING AND HUGHES
Counsel for Plaintiffs and Respondents.

BRIEF OF RESPONDENTS

PRELIMINARY STATEMENT

The parties will be referred to throughout the Brief
by their names or as plaintiffs and defendants.
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All page nuinbers referred to are from ¢

he RP ) '
] . I
transcript of testimony. e

All Italics are ours.

STATEMENT OF FA(CTS

Plaintiffs cannot agree with either of the stateney.
made by the defendants, and will, therefore. restate t],
facts as plaintiffs view them, and on which the Findiny.
Conclusions and Decree of the Honorable John L, \p:
Jr. were based. |

The appeals of the defendants are made froy T
ment on the merits in favor of plaintifts and again,
defendants.

All Statement of Facts herein contained wil
based on the evidence in the light which gives the Cour:.
Findings support.

Plaintiffs are persons of very limited education!
background and with no prior experience in selling
handling real estate. They do not have the hackgrom
necessary to understand the various complicated and ric
phrasing of contracts and legal documents. Because <
their inexperience and lack of understanding, they e
ployed the defendants, Gaddis Investiment Company. an
Ben Boyce, to handle on their behalf the sale of the:ir
property to the defendant, Rue Abraham and Ghrt
Abraham, his wife.

The listing Card taken by the Real Esta'tg F‘:l;
appears to be dated December 8, 1958. See Fixhibit “5-
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A\t the time the isting was given plaintiffs informed the
nvestinent Company and Boyvce that they had discussed
the possibility of sale with the defendant, Rue Abraham.
Az a consequence, if a transaction was consummated with
Abraban, the full commission of 7% would not be paid
hut onlv the sum of $300.00.

After the 9th of December, 1958, Boyce, represent-
ing the plaintiffs contacted Rue Abraham in Richfield,
I"tah, and discussed with him the possibilities of selling
plaintiffs” home and acreage near Sigurd, Utah.

Plaintiffs owned a three-bedroom home, 65 shares of
water in the Piute Irrigation Company and 49 acres of
aroand. A portion of the water stock and land was
~ubject te nbligations owing to the estate of Grant Shaw’s
(ather, and the Federal Land Bank.

The bheting price was $24,000.00 but plaintiffs had
mformied  Abraham that thev would accept $22,000.00
trom kim if he purchased the property.

Shaw had discussed the sale with Abraham prior to
the time that he emploved Gaddis Investment Company,
but no definite agreement on the exact terms was ever
arrived at between Shaw and Abraham. (P. 254), (P.
9. ,

Boyce contacted Abraham. As result of their discus-
ston & prelininary Karnest Money Receipt and Offer to
Purchase was prepared, dated December 9th, 1958. Tt
i+ Exhibit “A”. This Txhibit was signed by Grant and
a Shaw, and wags delivered by Boyce to Abraham.
Abraliam would not sign the Earnest Money Receipt and
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Offer to Purchase but took it home with him to i,
with his wife. He, thereafter, forwarded to Gaddi\\'(?:\
vestment Company Kxhibit “B” which is a differemlf
of Earnest Money Receipt and Offer to Purchage,

ory:

Boyce ultimately prepared a Uniform Rea] Estyi.
Contract with an attached Agreement, together with af
Assignment of Contract which e presented to the Sha\\xt
and which they signed.

During the discussion between Boyce and Abrahy,
Abraham told Boyee that he intended to mortgage t
home of the plaintiffs and their water stock to ohty,
the down payment of $10,000.00 which was recited in ).
Agreement. (P. 158, P. 171). Abraham never did
Boyce that he intended to sell the water stock to obri
the down payment. (P. 105, P. 151, P. 170). Bow
always believed that what Abraham intended to do v
borrow $5,000.00 on the water stock, and $5850.00 on
home. (P. 188). The original Earnest Money Recelp
and Offer to Purchase signed by the Shaws was subj
to the Abrahams being able to borrow $10,000.00 on f
Shaw home and water stock. (See Ex. “A”). Wi
Abraham prepared the Earnest Money Receipt and Offer
to Purchase, which is Exhibit ‘*B”, he changed the wor
“Borrow” to “Secure”. Exhibit “B” was never signe.
by the plaintiffs. The Karnest Money Receipt and Off‘eT
to Purchase, the Agreement and the Assignment TJI?
documents which were ultimately executed by the partie:
were all drawn by the defendant, Boyece, and the larlz‘imfﬁ’E
used is his language, with the exception of an insertiv”
which was placed, Boyce says, in said documents br
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\braham and was placed by Boyce, according to Abra-

ham. on the document.
The ianguage that is in dispute, on the Exhibit 1,
reads as Tollows:

“Tt is also agreed that there shall he no de-
ficieney of any nature against the Buyers.”

In the Agreement, the language reads “or a deficiency
of anv nature.” These two phrases were added after the
Jocuments were prepared. They are initialed by Rue
Abraham and Grant Shaw. Both Boyee and Abraham
denv that thev placed the particular language in the
Agreement. No portion of the Agreement was prepared
hy Shaw.

At the time Bovee presented the various documents
to Shaw for his signature, and the water stock to be
endorsed, Shaw told Bovee that he wanted the water
+tock fixed so that it could not be sold and he would
liave a right to redeem the stock if the payments were
not made on the contract. (P. 242). Shaw understood
that the water stock and home were to be used to borrow
and pledged for the down pavment. (P. 265).

At no time did anvone ever tell Shaw that the water
stock eould be sold under the arrangement which Boyce
had set up. (P. 243).

Shaw endorsed the stock certificates in blank and
delivered them to Bovee. (P. 250).

Bovee, without obtaining any money whatsoever,
other than the $100.00 Earnest Money payment, delivered
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the endorsed certificates to Abraham. Abrahay 1,
them immediately to the Vermillion Irrigation Qgp :
and sold the certificates and received therefor $10 071;) f[;](:
and out of said sum $9,900.00 was paid to the pl;linti‘ff‘v
or their creditors. (Pgs. 102, 103 and 105). ‘\

The documents are all dated December 22nd, 19
and required payments, within thirty days of occupanq;
of $1,000.00 on the unpaid balance of $12,00000 4
$90.00 per month. (See Exhibit 1).

On December 22, 1958, defendants, Rue and Glop,
Abraham, executed a mortgage covering the home ¢
plaintiffs in the Sigurd Township for $5850.00 an
delivered it and a promissory note to Mary Abrahan
the mother of the defendant, Rue Abraham. No cn
sideration for this mortgage was paid at the time of it
delivery. It was given, according to the testimony i
defendants, Rue Abraham and Mary Abraham, to pr
and secure advancements made to Rue Abraham ove
a period of nine to eleven years prior to the 2Indc
December, 1958. (P. 174).

Abraham made no payments whatsoever on fli
balance owing to plaintiffs. Nor did he pay any st
whatsoever on the mortgage owing to Mary Abraha
which required the payment of $850.00 on or befor
January 22nd, 1959, and $90.00 per month thereafter

Mary Abraham immediately commenced a fored
sure proceedings to foreclose her mortgage on the home
of the plaintiffs which had been transferred to Abrals
under the terms of the Agreement, Exhibit 1. That e
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heeame Mary J. Abraham vs. Rue Abraham and Gloria
Abraham. busband and wife, and Grant Shaw and Ila
Shasw, hushand and wife, Civil Case No. 5039, and was
yiped with and tried at the same time as the prinecipal
;fj,-., of Shaw ve. Abraham and Gaddis Investment Com-
pany.

Tixhibits 4, 5 and 9 are letters written by Abraham
{0 Spaw notifving hiin that the payments on the contract
would not be made and that defendants would not go
forward with the purchase of the property. Shaw filed
his complaint on the 2nd of March, 1959. He commenced
an action to reseind the Contract and obtain back the
property which had been delivered to Abraham to have
the Mary J. Abraham mortgage adjudged to be fraud-
ulent and removed from the property and to obtain
damages against (Gaddis Investment Company and Ben
Bovee.

Subsequently, on June 29th, 1959, plaintiffs served
an Amendment to their comnplaint, setting forth the
Fourth Cause of Action. It alleges that the original
vonfract was obtained by fraud on the part of Rue
Abraham, and setting forth the basie propositions which
vere shown by the evidence to have occurred. Namely,
that Rue Abraham represented to Boyce and Shaw that
ne intended to borrow money on the water stock and
home to obtain the down payment, when, as a matter
of fact, no such intention existed. That he intended to
soll and dispose of the water stock to obtain the down
Payment. The amendment also contained allegations that
the defendant, Rue Abraham, had no intentions of going



8

forward with the contract which he executeq
tiffs and that said documents were for the
fraudulently obtaining the assets of the plai
out paying for them.

With g,
burpose

ntiffy g,

Trial was before the Honorable Joln I, Sevy, J»
on the 23rd of June, 1959. Motions for Summary Jndw
ment were made by the defendant Abrahamn whi‘ch \\'e;n
denied. Thereafter, the plaintiffs proceeded with, 1
proof and presented for the Court’s consideratiop thieyr
witness, Rue Abraham. His testimony revealed the basic

ey

premise on which the amendment to the complaint
based. He told of the sale of the water stock, of placine
the mortgage on the property of plaintiffs to secure g
antecedent obligation. His failure to make any effor,
or to have any real intentions or complying witl, an
performing the contract between himself and the Shaw:.

Morris Nielsen testified that the total value of the
Shaw property, considered as a unit with the water stoc:
and home, attached and used in conjunction with the
farm land, was $21,140.00. The water stock had a &
parate value of $11,700.00. The farm with the water n
it and used with the water stock, was valued at $13,14000
The home separated from the farm land with water o
it, he valued at $5,000.00. The land, without water, under
Nielsen’s testimony had a reasonable value of $1440.00

The Court awarded judgment against the defend:
ants, Rue Abraham and Gloria Abraham, for the sl
of $5,000.00, against the defendant Boyce, and Gradds
Investment Company, for the sum of $4,250.00 and
awarded judgment for exemplary damages against B
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\braham for the sum of $1,000.00, with the provision
At any =t paid by Abraham on the Judgment against
Lo would be eredited against the amount of the Judg-
Lent awarded against (iaddis Investment Company and
Ren Boyee.

The Findings of Fact, as ainended, contain Findings
ihat the defendant, Rue Abraham, had no intention of
performing and paving the agreed price to the plaintiffs
for the premises of plaintiffs. That Rue Abraham re-
presented to Boyee that he desired title to the home of
the plaintiffs and to the 65 shares of Piute Reservoir
and Irvication Company stock for the purpose of bor-
rowing the down payiment. That at the time he made
said representation he knew that he intended to sell
the <toek to obtain the money for the down pavment.
The Court found also that the Mortgage for $5,850.00
civen by Rue Abraham to Mary J. Abraham was in no
way necessary to the transaction between the plaintiffs
and the Abrahaws, and that the conduct on the part of
Moraham was intended to deceive, and did deceive, hoth
the detendant, Boyee, and the plaintiffs. That the con-
fract itsel’ was a part of a scheme and device to deprive
Grant Shaw and Ila Shaw of their property without
paving for the same and was willfully malicions and
intentionally fraudulent on the part of Rue Abraham.

The Court also found that the defendant, Gaddis
Iivestinent Clompany, by and through its real estate
viexinan, Ben Boyee, was negligent and failed to exer-
cize the degree of care and skill ordinarily possessed by
teal estate salesien when he delivered the water stock
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owned by the plaintiffs to the defendant, Rue A}y,

without receiving the down payment required und;\r(:h
terms of the various documents and when pe failieo‘:
appreciate and advise plaintiffs concerning the Sigm‘ﬁ;._
ance of the language of some of the instruments whi
he prepared. Said conduct on his part caused the p| “

tiffs to suffer damages in the amount of $4,250.0

aln.

SUMMARY OF ARGUMENT

POINT I

PLAINTIFFS’” MOTION TO AMEND THE
COMPLAINT TO CONFORM TO THE PROOF
WAS PROPERLY GRANTED.

POINT I1

CLEAR AND CONVINCING EVIDENCE
SHOWS FRAUD ON THE PART OF RUE
ABRAHAM ON WHICH PLAINTIFFS
RELIED.

POINT III

SUBSTANTIAL EVIDENCE SHOWS NEGLL-
GENCE ON THE PART OF GADDIS IN-
VESTMENT COMPANY AND BEN BOYCE
WHICH CAUSED DAMAGE TO PLAIN
TIFFS.

POINT IV

SUBSTANTIAL EVIDENCE ESTABLISH;
ED THE DAMAGE OF PLAINTIFFS I
THE SUM OF $5,000.00 GENERAL DAM-

AGES.
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ARGUMENT
POINT I

PLAINTIFEST MOTION TO AMEND THE

ConMPLAINTTO CONFORM TO THE PROOF

WS PROPERLY GRANTED.

Defowdant Abraham complained of the Court’s grant-
g the plaintiff permission to amend the complaint to
i wp the Fourth Cause of Action after the evidence
qad heen presented to the Court.

Plaintif's’ original complaint in the Second Cause
of Action alleged that the mortgage given by Rue Abra-
ham and Glovia Abraham to the defendant, Mary J.
Abraham, was given without consideration and was a
part of a general plan, scheme and device to defraud
the plaintiffs out of their interest in the real property
and their water stock. See: Second (Cause of Action,
plaintiffs’ original complaint, paragraph 4.

At the time of the trial it was revealed by defendant,
ine Abrahamn’s own testimony, given in plaintiffs’ main
case. that not only was the mortgage which he and his
wife gave to Mary J. Abraham without consideration,
that he had no possible way in which he could make the
payments called for in the contract, nor the payments
viieh were called for in the mortgage.

He also testified on this direct examination that he
had never told Boyee, or Shaw, that he intended to sell
the water stock to obtain the $10,000.00 down payment.
(P 103, 153). His direct testimony also revealed that
e water stoek was delivered to him without his having
wade any down pavinent. (DP. 105).
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The testimony of both Boyce and Shaw estapy,,
beyond possibility of refutation and clearly that‘:h ied
ham, during the negotiations told both mep that | -
tended to raise the money by mortgaging the hone
plaintiffs for $5800.00 and mortgaging the water stoc“
for $5,000.00. (P. 171, P. 170, P. 172, P. 138, p g
P. 221, P. 222). s L2,

The original Earnest Money Receipt and 0ffe t
Purchase, Exhibit “A”, states that Buyers would he gl
to borrow the $10,000.00 on the Shaw home and Water
stock.

he 1,

When the evidence thus demonstrated that Abraha,
had fradulently concealed his intentions not to perfom
the contract, and had fradulently led both Boyee an
Shaw to believe that what he intended to do was borroy
on the water stock and real property, and when it wa
further revealed by his testimony that he did neithe
but gave the mortgage to his mother to secure an an
tecedent indebtedness and sold the water stock to obtais
the down payment, it became necessary to amend ti
pleadings to conform to this proof. Proof, which n:
large measure, came from the defendant’s own moutt
It is difficult to believe that it should have been arf
surprise to him.

Leave to file an amendment to the complaint w&
granted by the Court. The amendment was actuall
served June 29, 1959. This amendment sets up the fraud
of the defendant, Rue Abraham, his deceit in the sale
of the water stock and in the use of the home to sec®
antecedent indebtedness.
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Rule 15 (V) of the Rules of Civil Procedures covers
ihe allowance of amendments to conform to the evidence.
<geh motions are to be granted freely and the rule in-
terpreted liberally so that the Court’s time and energies

1 the trial of isxsues will not be wasted.

This Court, on several occasions, has upheld the
1Trial Court’s actions in permitting amendments to be
added after trial to conform to the proof. See Morris v.
Russell, 120 U. 545, 236 P 2d 451, a case which was tried
{0 a Jury. The Court held unanimously that the Trial
(‘ourt’s Order granting a Motion to Reinstate a stricken
count, at the close of the trial, adding a Quantum Meruit
count was the equivalent of permitting an amendment to
ronform to the proof and was not error.

(‘ertainly, Judge Sevy was well aware during the
whnole case of the various issues being made and was
ahle to permit the defendant, Rue Abraham, to add any
additional proof that he thought applicable, or necessary,
hv reason of the amendinent to the complaint. No ad-
ditional evidence was offered. No continuance for the
purpose of produeing evidence was requested, although
the defendant did object to the amendment being per-
mitted.

Defendant’s position becomes ridiculous when one
considers that the evidence making necessary the amend-
went to the complaint was produced by the defendant,
Rue Abrahamn, himself. Certainly, surprise at his own
testimony could not he maintained successfully by him.
His knowledge of the conduct which he engaged in was
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complete. It was known at every stage of the Proceed;
and long prior to the complaint being filed. A

In Wells v. Wells, 2. 2d, 241, 272 P. 2d 167, this Cour
upheld an amendment which changed the basic theorl:
of recovery. Probably the most complete discussioy
the theory of Rule 15 (b) is found in the case of Hartfoﬁ
Accident & Indemnity v. Clegg, 103 U. 414, 135 p. y
919, where the Court stated: |

“ Amendments should be liberally alloweq j;
the interest of justice whenever it will aid in settﬁ
ling an entire controversy. The limitations ther.
on should be whether the matters involved ar
such as can be conveniently and effectually han(.
led in one trial without injury to substantiv
rights.”’

See also: Reich et ux v. Christopulos et al, 123T
137, 256 P. 2d 238.

In a more recent decision the Court cites the Har
ford Case and quotes it with approval. See Jacksont
Cope, 1 U. 2d 230, 266 P. 2d 500.

It is respectfully submitted that the Trial Cour
properly granted the Motion to Amend to conform to the
proof and that no prejudice was caused to the defendant:

POINT II

CLEAR AND CONVINCING EVIDENQE
SHOWS FRAUD ON THE PART OF RUE
ABRAHAM ON WHICH PLAINTIFFS

RELIED.
Plaintiffs do not disagree with the principles of La\g‘
quoted from Pace v. Parrish, 122 U. 141, 247 P, %
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That case establishs the basic principles of law governing
fraud and deceit actions.

Plaintiff has the hurden to establish false represen-
tations of existing material fact, made knowingly and
with the purpose of inducing reliance thereon with clear
and convineing evidence.

Most of plaintiffs’ case against the defendants is
established by the testimony of Rue Abraham himself,
as has been cited in the preceding point discussion,
Abraham, during all the negotiations with Shaw and
with Bovee, represented and stated to Bovee and Shaw
that he wanted to procure loans on the real estate and
on the water stock to raise the down payment of $10,-
000.00. He also led parties to believe that he could make
the payment of $1,000.00 which became due one month
after he entered possession of the property and would
make the $90.00 per month pavments called for in the
Contract.

Abrahain. himself, admitted on his direct testimony
that he never did tell Shaw he intended to sell the water
stoek (P. 153). He freely admitted that he did not tell
Boyce that he was selling the water stock to get the down
pavinent. (P. 188, P. 221, P. 222).

Nor did he disclose that he was intending and did
give to his mother a mortgage on the Shaw property for
$5830.00 and that no part of this money was used for
payment of $10,000.00 made on the 22nd of December,
1958,

He took the stock the very day that he signed the
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Agreement and sold it to obtain the down payment ang
that same day executed and delivered to his mother tj,
mortgage on the Shaw property without receiving .

any
sun Whatsoever fI‘OHl her. .

Abraham also testified that he had no resources oyt
of which he could pay the $1850.00 payments which cap,
due in the month of January and February, $1,000.00 o
which was to be paid to the Shaws, and $850.00 of Which
was to be paid to his mother, Mary Abraham on t
mortgage which she held.

The Court found that the Contract, Assignment, ang
Agreement, were instruments which Abraham used for
fraudulent purposes and which he had no intentions «f
every performing. He did not perform even the first
duty which became owing after the down payment.

His sly changing of the word “borrow” to the wor
‘“‘secure” and his insistence in placing in the contract the
provision that there would be no deficiency judgmen
against him are clear indications of his fraudulent inten-
tions and design, and establish beyond the purview of
doubt that such intentions existed at all times, and at
the time the Contract was signed on the 22nd day of
December, 1958.

It is respectfully submitted that the testimon.".Of
Abraham alone without corroboration and verification
by written documents and the testimony of Boyee @d
S.haw would be sufficient to justify the Trial Court 11
the finding that Abraham made false statements cou:
cerning his intentions, concerning his ability to carr!
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out the contract and fraudulently designed and planned
1 deprive the plaintifts of their property without paying
for the same.
POINT III
SUBSTANTIAL EVIDENCE SHOWS NEGLI-

GENCE ON THE PART OF GADDIS IN-

VESTMENT COMPANY AND BEN BOYCE

WHICH CAUSED DAMAGE TO PLAIN-

TIFFS.

Defendants, Gaddis Investment Company and Ben
Bovce, in the Brief filed, claim that there is no evidence
which the Trial Court could find that Gaddis Investment
(Company and Ben Boyee did not exercise that degree of
care which ig necessary and requisite on the part of Real
Fstate Salesmen and Brokers.

Again, it appears that there is no real dispute bet-
ween the parties concerning the law which is applicable
and which sets down the duties required by a broker and
real estate salesman. This Court has had occasion to
spell out with great care these duties. In Reese v. Harper,
~ UL 2d 119, 320 P. 2d 410, the Court concerning the duty
that a broker had toward his client, in a real estate trans-
action stated as follows:

**** “The agent is issued a license and per-
mitted to hold himself out to the public as quali-
fied by training and experience to render a speci-
alized service in the field of real estate trans-
actions. There rests upon him the responsibility
of honestly and fairly representing the interests
of those who engage his services, and upon failing
to do so his license may be revoked. Accordingly,
persons who entrust their business to such agents
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are entitled to reposc some degree of confid

that they will be loval to such trust and the lt(em.h
will; with reasonable diligence and in 000((; f~t l'lfl"‘\-
represent the interests of their clien?s {‘ydlllli'
the law demands this standard, inste'ad.of li'if
the badge of competence and integrity it is (:1
posed to he, the license would serve only ax a‘f],{rl;
to lure the unsuspecting public into heing dy )(\
by people more skilled and experiencedbin Eldl
affairs than are they, when thev would he behth
off taking care of such business for themselve:

“2-4) Because of the specialized service 1),
real estate broker offers in acting as an agen
for his client there arises a fiduciary relationshi
between them; it is ineumbent upon him t.
apply his abilities and knowledge to the advantage
of ; the man he serves; and to make full disclosur:
of all facts which his principal should know i
transacting the business.***”

In the Reese case, the broker was claiming thar i
client should be barred from recovery because he did not
read and understand the Earnest Money Receipt whic
had been prepared by the hroker. The Court, in language
which would certainly be applicable to the plaintiff in the
present action, stated as follows:

“Tt is pertinent to observe that the broker
Reese had Mr. Harper at even more disadvantagt
than might normally be expected. The wide di-
ference in experience and business acumen T¢
sulting in the parties being in an unequal posk
tion for bargaining are things which the Conr
and Jury were entitled to take into co_nmderatmﬂ
in determining the matters in contention bet\f'*‘:’“
them. Mr. Harper was a farmer, obviously i
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experienced in business: was hard of hearing and
therelore had some difficulty in conversing with
athers: and in addition thereto the Court made
an express finding indicating that he was some-
what mept and lacking in acumen with respect
to hnsiness affairs.”

Grant Shaw. as has been demonstrated to the Court,
did not have the education, experience or capacity to
anderstanud the very comphicated and technieal question
of security rights, nses that may be made of property, and
the tinancing involved where a Uniformn Real Estate
(‘ontract is the document of sale.

Bovee, with liis many vears of experience, under-
stood, or should have understood, the nature of a security
mransaction and the protection that the owner of real
estate needs when selling the same and not receiving
pavivent in full for his property. Bovee felt himseif
attfwrentty qualified in such matters, e drew instru-
aent= and made interlineations in the contract on behalf
ol Shaw, matching wits with a ecarefully, fully trained
expert and highly competent attorney.

In considering whetlier or not Gaddis Investment
Conpany and Ben Boyce have properly diseharged their
duty to Grant and Ila Shaw, perhaps the Court should
consider whether or not they rendered the kind of service
which a lawyer normally would render and whether or
not they rendered it in a workmanlike and competent
manner sinee thev undertook to perform duties normally
entrusted to lawvers.
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This Court has decided an additional case wl
of real help in deciding the (uestion presente( |
tiffs’ claim against defendant, Gaddis Investy,
pany, and Ben Boyece.

li\‘li i
OV plar,
ent (o,

In Swmith v. Carroll Realty Company, S T, 2d 35
335 P. 2d 67, the Court affirmed a Judgment againsi n“»j
broker for negligence in failing to properly advise 1
client concerning the value of property invol
trade.

ved In ¢

In the Smith case, as in the present case, the clien
relied on the Broker and Salesinan to advise and to iy

a careful and considered judgment on what the clien
should do.

There is no question but what the evidence clearly
shows that Grant and Ila Shaw placed great relianc
upon the skill experience, knowledge and business acumen
which defendants Ben Bovee and Gaddis Investment
Company represented that they possessed.

Concerning the right of a client to rely on his hroker
this Court stated in the Smith case as follows:

“‘In our opinion plaintiffy were not requre
to make an independent investigation of the val
of the Idaho property. Defendants having undet
taken to determine and report the reasqna.l}lnv
value of the Kladis property justified plaintift
in relying on defendants. Nor were plaintiffs
quired to question defendant Smith’s report “llin
he said, ¢ ‘It looked like a good deal;'looks le
the property is worth it.” “The report given Plal{‘“
tiffs by defendant Smith was such as to caust
plaintiff to say, “Nate, you know T rely on you-
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on vour Judgment - and if yvou say it is okav, it is
okav by me.”

Plaintifts complain of the conduet of the defendants,
Gaddis Invesiment Company, and Boyce, in several parti-
enfars. Firsto and the most serious lapse on the part
of ~aid defendants, was the delivery by Bovee to Abra-
Lam and his Attorney of the title to Shaw’s property and
the water stock endorsed in blank without getting any
pavient whatsoever on the property which was covered
by the various agreements.

The normal procedures, as all are aware, for closing
stich transaction, would be for the Seller’s representative,
the Buver’s representative, and the Loaning Institute to
<it down at a conference table and in one proceeding
make the dehvery of the title to the Loaning Institute,
and the delivery of the money representing the down
vavinent simidtaneously.  Certainly, if such procedure
had heen Yollowed, 1t would not have heen possible for
Mirahan to suecessfully defraud Shaw of the title to
nix iome, and the water stock which he sold to a bona fide

purchaser.

There was no qguestion about Shaw’s attitude con-
cerning this. Shaw testified that he told Boyce he wanted
the water stock fixed so that it could not he sold. (P.
242y,

The only thing that Bovee and Shaw were antici-
pating Abraham would do is borrow on the water stock
and the home to secure the down payment. (P. 244).
When Boyce, without any notice to Shaw of his intention,
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delivered the title to the hLome, and the water st L
endorsed in blank, to Abraham, without getting ;{n\: :\,“
ment whatsoever, he placed in Abraham’s Tmnd "
power to defraud Shaw, and this conduet op his nam
was the proximate cause of the fraudulent scleme ],pll- A
trated upon Shaw.

St
Pe-

In addition to the conduct of Bovee, in turnming gyer
to Abraham the water stock and title to the home \\ﬁhom
obtaining the down payment, Boyee undertook to adyis
Shaw concerning the various legal and technical wea
ings of the language contained in the Uniform R
Estate Contract, Agreement, and Assignment.

One lapse on the part of Boyce that plaintiff b
terly complained abhout is the fact that in none of the
agreements did Bovee put the proviso that Abrahew
would have no power to use the stock or title to tie
home, except for the purpose of making loans thereo
to secure the down pavment. Certainly there was ade
quate notice to Boyce from all parties that that wa
what was to be done and intended.

Not only did Boyee leave out part of the Agree
ment between the parties, but he permitted an insertion
to be made in the documents by Abraham, that ther
would be no deficiency of any kind against Ahralau.
This particular elause was placed in the Agreement after
it had been typed by Bovce. Boyce testified it was placel
in the contracts by Abraham or his Attorney. When
this matter was discussed by Boyce with Shavw, he told
Shaw that the deficiency didn’t ammount to anything: the
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it was about the same as he had already included in the
Aereewent (P0239). And again, he assured Shaw not
. oworr about what Shaw deseribes as an insufficieney

fadgment (PL260).

Bovee violated specific instrucetions by Shaw in turn-
g over the water stock endorsed in blank because Shaw
had teld him that he did not want the water stock to be
handled in such a way that he could not redeem it in
case payments were not made according to the Contract
(P. 265).

Certain items of property were given as additional
security by the defendant, Abraham, one included an
equity in a Duplex which amounted to between $400.00
and $600.00. The other included a lot which had a value
of approximately §700.00. Boyce advised plaintiff, Shaw,
that i his opinion the lot was reasonably worth close
to $1200.00, and his opinion of the value of the duplex
was §5.000.00. In arriving at these conclusions, Boyce
mauired of none of the local realtors, and based his
opinions solely on his own examination which he admits
he made withont any investigation of real estate values
in the town of Richfield, or in Sevier County. This con-
duet, thix Court, in the Smith v. Carroll Realty Co.,
supra case, held would justify a finding of negligence.
He then advised and counseled Shaw in the preparation of
the Contract.

Nielsen testified that, in his opinion, the lot which
Bovee thought was worth around $1200.00, had reason-
able value of approximately $800.00, and that the amount
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of equity on the Lorna Ogden property was only

i 6610
at the time of trial in June of 1959 (R. 168) $661

It is respectfully submitted that the conduct o, 1,
part of Boyce adequaely demonstrates that he djg n(-n
exercise that degree of care which isg usually exhikite
and exercised by brokers and real estate salesmey i
Salt Lake and Sevier Counties, State of Utah, and thatl
his conduct was the causative factor which made it pos.
sible for Abraham to complete his fraudulent deviee
and scheme, place a mortgage on the lome of plaintifix
for antecedent indebtedness, and sell the water stock
which plaintiffs owned to obtain a down payment, rather
than borrow on these two items to obtain the down pay-
ment.

POINT 1V

SUBSTANTIAL EVIDENCE ESTABLISH.
ED THE DAMAGE OF PLAINTIFFS IN
THE SUM OF $5,000.00 GENERAL DAM-
AGES.

Both of the defendants in their appeals alleged
that the Court did not have sufficient evidence hefort
it to justify the award of general damages which was
made. The Court granted Judgment against the defer-
dant, Rue Abraham, for the sum of $5,000.00 geners
damages, and $1,000.00 punitive damages, and granted
judgment against Gaddis Investment Company and Ber
Boyce for $4,250.00, with the proviso that any amo@l
paid by Abraham would be credited on the amount owitt
by Boyce and Gaddis Investment Company.
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The primary witness on damages was Morris Niel-
~on. Mr. Nietzen had had 15 vears of experience in the
Piehfield and Sevier County Area, and was at the time
¢ Ins textimony, a bank official charged with the respon-
<ibilitv of appraising property for loan purposes in
Sevier (founty and the Richfield Area. His qualifications
as an expert on property matters did not seem to be
in any way questioned.

Nielsen testified that the farm land and water, con-
sidered as a unit, would be, in his opinion, worth about
$13.,140.00. That the water stock alone would have a
reasonable valne of $11,700.00. This left the land value,
without the water, at $1440.00 for the forty-eight (48)
acres. This land valuation is verified by the testimony
of the witness Shaw (P. 251) where he indicated that
since the =ale to Abraham he had heen offered $1,000.00
for 28 acres of the land, and $1200.00 for the total forty-
aight ¢48) acres. The Nielsen appraisal of $1440.00
seems to be well within the range of reasonable value.

Nielsen testified that the home of the plaintiffs,
when <eparated from the operational farm unit, would
have a value of approximately $5,000.00. Since the water
had been sold off the land itself, the operational aspect
of the home and farm, is completely destroyved. It is no
longer a unit which can be operated as a farm-home
combination.

Plaintiffs submit that the following calculation of
actual damages isx sustained by the evidence of Morris
Nielsen. Original sale price and agreed value of plain-
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tiffs’ property is $22,000.00. The PTOPerty receiveq j,..
after trial, and the rescission of the contract ar. ,h'
follows: i
Agreed value of Shaw propertv_.. . $22.000 3
From the sale of water stock_$10.000.00
Land Value ... . 1,440.00

Total value of property received by
plaintiffs in the rescission of Contract..._$16.440

—_—_—

Net loss suffered by plaintiff as result of
the conduct of defendants.........__ $ 5.3600

In addition to this loss, the plaintiff is out e
$300.00 which he paid the Gaddis Investent Companr
and the costs and attornev’s fees which he incurre
in the trial of the action for rescission. No item wa
separately awarded to the plaintiffs as Attorneys tee
though such would have been justified.

Reasonable rental for use of the home and land
was not considered in arriving at the loss sustained by
plaintiffs.

It is respectfully submitted that the Court’s decisicn
and calculation of the damages is below what would
have been justified had the Court accepted in its fu.}'.
amount the valuations placed by the witness, Morn:
Nielsen, on the land, water and other items which weré
lost by reason of the conduct of defendant, Rue 'Abra~
ham, and Ben Boyce, acting as the representative of
(taddis Investment Company.
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[t ix respectfully submitted that the Court’s ap-
praizenient of damages is adequately and fully supported
ov the evidence produced and is a most modest award
for the loss sustained by plaintiffs.

CONCLUSION

Plaintiffs respectfully submit that the Findings of
iact., Conelusions of Law and Decree of the lower Court
are tfully supported hy substantial evidence, are in
accordance with Law, and this Court should affirm the
Lower Court'’s Judgment as entered.

Dated this . dayvof ... , 1961.

DWIGHT L. KING
Attorney for Plaintiffs
No. 205 Sentinel Building
2121 South State Street
Salt Lake City, Utah
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