Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

2004

KJ. Achter, Ruth Achter v. Utah Department of
Transportation : Brief of Appellee

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu ca2
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Douglas M. Durbano; Timothy C. Houpt; Vincent C. rampton; Attorneys for Appellants.

Jerrold S. Jensen; Assistant Attorney General; Mark L. Shurtleff; Attorney General; Attorneys for
Appellees.

Recommended Citation

Brief of Appellee, K.J. Achter, Ruth Achter v. Utah Department of Transportation, No. 20040050 (Utah Court of Appeals, 2004).
https://digitalcommons.law.byu.edu/byu_ca2/4762

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F4762&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F4762&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F4762&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F4762&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca2/4762?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca2%2F4762&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

K.J. and RUTH ACHTER et. al.
Plaintiffs/Appellants

Vs.

THE UTAH DEPARTMENT OF

TRANSPORTATION, an agency of the

State of Utah,

Defendant/Appellee

BRIEF OF APPELLEES

Case No. 20040050-CA

BRIEF OF APPELLEE

AN APPEAL FROM AN ORDER OF DISMISSAL
THE HON. SHEILA K. McCLEVE PRESIDING
THIRD DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
TRIAL COURT CASE NO. 030912759

DOUGLAS M. DURBANO (#4209)
Durbano Law Firm

476 W. Heritage Park Boulevard, # 200
Layton, UT 84401

Telephone (801)776-4111

TIMOTHY C. HOUPT (#1543)
VINCENT C. RAMPTON (#2684)

Jones Waldo Holbrook & McDonough PC
170 South Main Street, Suite 1500

Salt Lake City, UT 74191

Telephone: (801)521-3200

Attorneys for Plaintiffs/Appellants

JERROLD S. JENSEN (#1678)
Assistant Attorney General
MARK L. SHURTLEFF (#4666)
Attorney General

160 East 300 South, 5th Floor
P.O. Box 140857

Salt Lake City UT 84144-0857
Telephone (801)366-0218

Attorneys for Defendant/Appellee



IN THE UTAH COURT OF APPEALS

K.J. and RUTH ACHTER et. al.
Plaintiffs/Appellants

Vs.

THE UTAH DEPARTMENT OF

TRANSPORTATION, an agency of the

State of Utah,

Defendant/Appellee

BRIEF OF APPELLEES

Case No. 20040050-CA

BRIEF OF APPELLEE

AN APPEAL FROM AN ORDER OF DISMISSAL
THE HON. SHEILA K. McCLEVE PRESIDING
THIRD DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
TRIAL COURT CASE NO. 030912759

DOUGLAS M. DURBANO (#4209)
Durbano Law Firm

476 W. Heritage Park Boulevard, # 200
Layton, UT 84401

Telephone (801)776-4111

TIMOTHY C. HOUPT (#1543)
VINCENT C. RAMPTON (#2684)

Jones Waldo Holbrook & McDonough PC
170 South Main Street, Suite 1500

Salt Lake City, UT 74191

Telephone: (801)521-3200

Attorneys for Plaintiffs/Appellants

JERROLD S. JENSEN (#1678)
Assistant Attorney General
MARK L. SHURTLEFF (#4666)
Attorney General

160 East 300 South, 5th Floor
P.O. Box 140857

Salt Lake City UT 84144-0857
Telephone (801)366-0218

Attorneys for Defendant/Appellee



TABLE OF CONTENTS

STATEMENT OF JURISDICTION ... .. i 1
ISSUESTO BEDECIDED . ... . i 1
STANDARD OF REVIEW .. i 2
STATEMENT OF FACTS ... i e 2
SUMMARY OF ARGUMENT ................. P 4
ARGUMENT . . e 5

L DO THE FACTS EVEN WARRANT THE PLAINTIFFS’ PROPERTY
BEING A SUBJECT OF INVERSE CONDEMNATION? ............ 5

IL. THE LANGUAGE OF 49 CFR 24.107 CLEARLY INDICATES THAT
“PROCEEDING” MEANS LITIGATION AS THAT TERM IS USED
IN THE REGULATION. . . ... e 8

[II.  CASES INTERPRETING “PROCEEDING” UNDER 42 U.S.C.A.
4654(c) HOLD THAT PRE-LITIGATION ATTORNEY’S FEES ARE
NOT RECOVERABLE. ... ... . i 10

IV.  PLAINTIFFS ERR IN ALLEGING THAT “THE LOWER COURT

ERRED IN APPLYING THE DOCTRINE OF RES JUDICATA.” ... .. 15
CONCLUSION .. e e e 17
CERTIFICATE OF MAILING . ... .o 18

ADDEND A e 19



TABLE OF AUTHORITIES

FEDERAL CASES

Agins v. City of Tiburon, 447 U.S. 255 (1980) ... ... .. 6
Clovenport Sand & Gravel Co. v. United States, 10 CL. Ct. 121, 124 (1986) ........ 14
Danforth v. United States, 308 U.S. 271 (1939) ... .. i, 6
Emeny v. United States, 526 F.2d 1121 (Ct. CL. 1975) ........ S 12,13, 14
First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482
U.S. 304 (1987) -t 7
Grantwood Village v. United States, 55 Fed. C1. 481 (2003) ..................... 14
Pennsylvania Co. v. Mahon, 260 U.S. 393 (1922) ... ... .. .. ... 8
Preseault v. United States, 52 Fed. C1. 667 (2002) .. ... ... ... .. 13
Swisher v. United States, 262 F. Supp. 2d 1203 (D. Kan. 2003) ............... 11,12
Tahoe-Sierra Preservation Council Inc., et. al. v. Tahoe Regional Planning

Agency et. al., 535 U.S. 302 (2002) ... .. e cee 1
Yancey v. United States, 915 F.2d 1534 (Fed. Cir. 1990) . ....... .. ... .. .. ... ... 14

FEDERAL STATUTES
42 U.S.C.A. Uniform Relocation Property Acquisitions Act § 4654(c) ... 10,11,12,13
FEDERAL REGULATIONS
49 CFR.§24.107 .. o .. 1,8,10,11,15
STATE CASES

City of Austin v. Travis County Landfill, Co.,25 S.W.3d. 191 (Tex. App. 1999) .. .. .. 12
De Baritault v. Salt Lake City Corp., 913 P.2d 743 (Utah 1996) .................. 11

il



Robinson v. State, Civil No. 970900784, Second Judicial District Court, Davis County 2
Robinson v. State, 20 P.3d 396 (Utah 2001) ...... .. ... ... . . . ... ..... 3,15
State v. Powasnik, 918 P.2d 146 (Utah App. 1996) ............ e 11
STATE ADMINISTRATIVE CODE
Rule 933-1-1, Utah Admin. Code. ....... ... ... . . . ... 7, 14
ARTICLES

Plotting or Planning in Anticipation of Improvement as Taking or Damaging Property
Affected," 37 A.LL.R.3d 127 (1971) ..o o 6

iii



IN THE UTAH COURT OF APPEALS

K.J. and RUTH ACHTER et. al.

BRIEF OF APPELLEES
Plaintiffs/Appellants
VS.
THE UTAH DEPARTMENT OF
TRANSPORTATION, an agency of the Case No. 20040050-CA
State of Utah,
Defendant/Appellee

Defendant/Appellee, Utah Department of Transportation, by and through counsel,

submits the following Brief in response to the Brief of Appellants.
STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Utah Code Ann. § 78-2-2 (2003). This
appeal has been reassigned to the Court of Appeals by the Utah Supreme Court pursuant
to Utah Code Ann. § 78-2-2(4) (2003).

ISSUES TO BE DECIDED

(1) What is the statutory meaning of “proceeding” as used in 49 CFR § 24.107,
and

(2) Whether the Plaintiffs in this case (Appellants) were ever parties to the relevant

“proceeding.”



STANDARD OF REVIEW
A ruling on a motion to dismiss for failure to state a cause of action is an issue of
law, and as a result is reviewable on appeal by the de novo standard of review.
STATEMENT OF FACTS
1. During the 1980s the Utah Department of Transportation (“UDOT”)
determined that the Highway 89 corridor between Farmington and South Ogden needed
widening and other improvements to increase public safety. As required by the National
Environmental Policy Act (“NEPA”), UDOT prepared an Environmental Impact
Statement (“EIS”), published September 9, 1996, which identified that approximately 136
homes and 22 businesses would be affected by the widening of the Highway 89 corridor.
2. Subsequent to the publication of the EIS, certain property owners along the
Highway 89 corridor became concerned that because their property had been identified in
the EIS, it had diminished in value.
3. On November 18, 1997, 14 months after the publication of the EIS, three
property owners identified as Robinson, Scadden, and Reichel filed an inverse
condemnation case against UDOT in the Second District Court, hereinafter referred to the

“Robinson case.” (Robinson v. State, Civil No. 970700784, Second Judicial District

Court, Davis County.)

4. During the 1998 General Legislative Session, the Utah Legislature
appropriated $10 million to UDOT for the purpose of “corridor preservation,” which
monies were to be applied to hardship cases along the Highway 89 corridor.
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5. In February, 1998, UDOT began settlement negotiations with affected
property owners along the Highway 89 corridor.

6. A “Stipulation to Dismissal” of the Robinson case was signed by counsel
for UDOT on March 19, 1998, and by counsel for the plaintiffs case on March 24, 1998.
The Stipulation dismissed the Robinson case, but preserved the issue of attorneys fees to
be awarded to plaintiffs’ counsel and the issue of future potential class action litigation.
(Stipulation of Dismissal is attached hereto as Exhibit A.)

7. On March 16, 1998, Plaintiff’s counsel filed an Amended Complaint in the
Robinson case with the Second District Court entitled “Amended Complaint for Inverse
Condemnation along the Highway 89 Corridor, a Class Action.” No motion was filed
with the Amended Complaint requesting leave of the Court to amend, pursuant to Rule 15
Utah Rules of Civil Procedure (“URCP”), nor was a motion filed seeking a class
certification, pursuant to Rule 23, URCP.

8. On March 24, 1998, Defendant UDOT filed an objection to the Amended
Complaint, citing Rule 15, URCP, as the basis for the objection.

9. Neither the Amended Complaint nor the class certification issue was ever
acted upon by the Second District Court.

10.  The 1ssue of Plaintiffs’ attorneys fees in the Robinson case subsequently

became a matter before the Utah Supreme Court in Robinson v. Utah Dept. of

Transportation, 20 P.3d 396 (Utah 2001). The Supreme Court remanded the case to the

Second District for determination of appropriate attorneys fees. (Attached as Exhibit B.)
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11.  In the remanded case, UDOT filed a Motion in Limine to preclude evidence
of attorneys fees other than the named plaintiffs in the Robinson case.

12.  Pursuant to the Motion in Limine, Judge Glenn R. Dawson, of the Second
District Court, signed an Order on March 19, 2002, stating that “this court has no
jurisdiction in this action over any person except the four property owners bound by the
stipulation,” and that “attorneys fees are recoverable in this matter, only on behalf of the
four property owners . ..” (Order on Motion in Limine, p. 2.) (Attached hereto as Exhibit
C)

13.  Having been precluded by Judge Dawson’s Order, from presenting
evidence as to attorneys fees for parties not named in the Robinson case — though that
Order is subject to appeal — Plaintiffs’ counsel filed the subject lawsuit.

14.  Plaintiffs’ Complaint was dismissed by the Honorable Sheila McCleve, by
Order dated December 12, 2003, resulting in this appeal.

SUMMARY OF ARGUMENT

Having been precluded from presenting evidence in the Second District Court as to

attorneys fees for parties not named in the Robinson case, Plaintiffs’ counsel wants a
second bite at the apple, resulting in this case.

On its face, the obvious first question is whether Plaintiffs’ claim even rises to the
level of a regulatory inverse condemnation case, given that an EIS is part of the UDOT
planning process, and mere planning in anticipation of condemnation, without more, does

not constitute a taking.



However, that issue does not have to be decided, however, because the language of
the regulation governing, upon which Plaintiffs rely, is so clear, and the cases deciding
this issue are so consistently uniform, that the determination can easily be made that
because the Plaintiffs in this action were never parties to an inverse condemnation
lawsuit, they are not entitled to an award of attorneys fees.

ARGUMENT

I. DO THE FACTS EVEN WARRANT THE PLAINTIFFS’ PROPERTY
BEING A SUBJECT OF INVERSE CONDEMNATION?

Plaintiffs’ entire case is based on the assumption that Plaintiffs’ properties were
the subject of an inverse condemnation by UDOT. Yet no court has made that
determination and UDOT strenuously denies it. The question is, whether a 14-month
lapse between the publication of the EIS and the filing of the lawsuit constitutes a
sufficient delay to warrant a finding of inverse condemnation. But it is not necessary to
answer that question given the language of the regulation upon which Plaintiffs rely and
the cases interpreting that regulation, as set forth hereinafter.

Nonetheless, to put the matter in perspective, UDOT is a state agency responsible
for the construction and maintenance of federal and state highways in the state of Utah. It
engages in road widening on a continual basis and condemns approximately 1,200 to
1,300 parcels of property each year. All road construction or road widening cases using
federal funds require the publication of an EIS prior to the commencement of

construction. An EIS is part of the planning activities mandated by NEPA, which UDOT



is subject to following. The publication of an EIS is not a final decision by UDOT.
Based upon the EIS, UDOT may decide to alter a project, abandon it, or proceed. The
EIS is just one step in the planning process for the widening of a highway.

The rule has long been established that mere planning in anticipation of
condemnation does not, without more, constitute a taking.' The United States Supreme
Court has explicitly held that pre-condemnation activities do not constitute takings. The
Court has stated:

Appellants also claim that the city’s precondemnation
activities constitute a taking. The State Supreme Court
correctly rejected the contention that the municipality’s good-
faith planning activities, which did not result in successful
prosecution of an eminent domain claim, so burdened the
appellants’ enjoyment of their property as to constitute a
taking. Even if the appellants’ ability to sell their property
was limited during the pendency of the condemnation
proceeding, the appellants were free to sell or develop their
property when the proceedings ended. Mere fluctuations in
value during the process of governmental decision making,
absent extraordinary delay, are incidents of ownership. They
cannot be considered as a taking in the constitutional sense.
(Emphasis added.)

Agins v. City of Tiburon, 447 U.S. 255, 263 n. 9 (1980) (citations and internal quotation

marks omitted). See also Danforth v. United States, 308 U.S. 271, 285, 60 S.Ct. 231, 84

L.Ed. 240 (1939) (stating that “[a] reduction or increase in the value of property . . . by

reason of legislation for or the beginning or completion of a project” does not constitute a

'See the annotation entitled “Plotting or Planning in Anticipation of Improvement
as Taking or Damaging Property Affected,” 37 A.L.R. 3d 127 (1971).
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taking). The Supreme Court later cited Agins and Danforth with approval for the

proposition that “depreciation in value of property by reason of preliminary activity is not

chargeable to the government.” First English Evangelical Lutheran Church of Glendale

v. County of Los Angeles, 482 U.S. 304, 320 (1987).

There is a long standing legal distinction between physical takings and regulatory
takings. In the subject case, there was no physical taking of any of the property owners’
properties. There was only an identification that a potential taking was possible at some
time in the future. Frankly, any property adjacent to a major thoroughfare is subject to a
potential taking at some time in the future. Defendant does not question, though, that
there became a cloud of uncertainty over the status of Plaintiffs’ properties once the EIS
was published. But that happens every time government contemplates a project requiring
condemnation.

Though not entirely analogous, the United States Supreme Court held in Tahoe-

Sierra Preservation Council Inc., et. al. v. Tahoe Regional Planning Agency et. al., 535

U.S. 302 (2002), that a moratoria totaling 32 months, while the Regional Planning
Agency formulated a comprehensive land use plan for the Lake Tahoe area, did not
constitute a taking of the property owners’ property without just compensation. As the
Court stated: ““a rule that required compensation for every delay in the use of property
would render routine government processes prohibitively expensive or encourage hasty

decision making.” Id. at 343.



As Justice Holmes noted in Pennsylvania Co. v. Mahon, 260 U.S. 393 (1922)

“government hardly could go on if to some extent values incident to property could not be

diminished without paying for every such change in the general law.” Id. at 413.

II. THE LANGUAGE OF 49 CFR 24.107 CLEARLY INDICATES THAT
“PROCEEDING” MEANS LITIGATION AS THAT TERM IS USED IN
THE REGULATION.

The basis of Plaintiffs’ claim for the award of attorneys fees is 49 CFR Part
24.107.% (Attached hereto as Exhibit D.) In its entirety, the regulation reads:
§ 24.107 Certain litigation expenses. *

The owner of the real property shall be reimbursed for any
reasonable expenses, including reasonable attorney, appraisal,
and engineering fees, which the owner actually incurred
because of a condemnation proceeding, if:

(a) The final judgment of the court is that the Agency cannot
acquire the real property by condemnation; or

(b) The condemnation proceeding is abandoned by the
Agency other than under an agreed-upon settlement; or

(c) The court having jurisdiction renders a judgment in favor
of the owner in an inverse condemnation proceeding or the

Agency effects a settlement of such proceeding. (Emphasis
added.)

249 CFR § 24.107 has been adopted wholesale as part of UDOT’s state regulatory
scheme, see Rule 933-1-1, Utah Admin. Code.

*Though not controlling, even the title of the regulation suggests that the
reimbursement of attorneys fees are for “litigation expenses.”
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Because a final judgment of the court was not rendered in the Robinson case and
UDOT agency did not abandon the project, neither subsection (a) or (b) apply. However,
subsection (c) would be applicable. According to subsection (c), an owner of real
property can only recover attorneys fees if one of two outcomes occurs. First, the owner
can recover attorneys fees if a court having jurisdiction over an inverse condemnation
proceeding renders a judgment in favor of the owner. For a court to have jurisdiction
over, or to render a judgment in a condemnation proceeding, that proceeding must be a
lawsuit. Defendant cannot conceivably think of a situation in which a court would have
jurisdiction over a matter that was not a lawsuit. Secondly, an owner can recover
attorneys fees if the agency affects a settlement of such proceeding. “Such proceeding”
inescapably refers to the “proceeding” previously mentioned — which proceeding is
clearly a lawsuit because it is before a court.

The issue here is not what is the dictionary definition of “proceeding.” The
question is how is that term used in the regulation. Plaintiffs want to say that the term
“proceeding” has a broad definition in the law. Defendant does not dispute that point.
But it goes without saying that for a court to have jurisdiction over a matter requires a
lawsuit. Clearly “proceeding” in subsection (c) means litigation if the court is to have any
jurisdiction at all.

Because the Second District Court never granted leave to amend Plaintiffs’
Complaint, and never certified the case as a class action, Plaintiffs in this case were not

party plaintiffs in the Robinson case. Therefore, the Plaintiffs in this case have never
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been parties to an inverse condemnation “proceeding” as that term is used in 49 CFR

24.107.

III. CASES INTERPRETING “PROCEEDING” UNDER 42 U.S.C.A. 4654(c) HOLD
THAT PRE-LITIGATION ATTORNEY’S FEES ARE NOT RECOVERABLE.
Plaintiffs’ Brief takes the position that Defendants, by interpreting “proceeding” to

mean a lawsuit, are defining the term too narrowly (Brief at 21), or being too

“hyper—technical” (Brief at 15), or engaging in “procedural maneuvering” (Brief at 17).

To support their position they cite a 1951 New Jersey case (interpreting a New Jersey

statute), a 1913 Territory of Hawaii case (interpreting a Hawaii statute), and a 1980

Minnesota case (interpreting a Minnesota statute), none of which deal with 49 CFR §

24.107 or inverse condemnation (Plaintiffs’ Brief at 17).

Conversely, Defendants, in equating the term “proceeding” with an actual
“lawsuit” or “action,” have relied upon court decisions dealing with inverse
condemnation actions under § 4654(c) of the Uniform Relocation Property Acquisitions
Act (“URA”).* Section 4654(c) reads:

The court rendering judgment for the plaintiff in a proceeding
brought under section 1346(a)(2) or 1491 of title 28, awarding
compensation for the taking of property by a Federal agency,
or the Attorney General effecting a settlement of any such
proceeding, shall determine and award or allow to such
plaintiff, as a part of such judgment or settlement, such sum as

will in the opinion of the court or the Attorney General
reimburse such plaintiff for his reasonable costs,

442 US.C.A. 4601-4655.
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disbursements, and expenses, including reasonable attorney,
appraisal, and engineering fees, actually incurred because of
such proceeding. (Emphasis added.)

The regulation found at 49 CFR § 24.107, which Plaintiffs rely upon for recovery
of their fees, was enacted by the office of the Secretary of Transportation to comply with
§ 4654(c) of the URA. Court cases interpreting § 4654(c) of the URA, have unanimously
held that pre-litigation expenses are not recoverable. As Plaintiffs note in their brief;
“wholesale adoption, by one jurisdiction, of legislative language from another jurisdiction

also presumptively adopts statements of underlying legislative purpose and judicial

interpretations of legislative intent, see De Baritault v. Salt Lake City Corp., 913 P.2d 743

(Utah 1996); State v. Powasnik, 918 P.2d 146 (Utah App. 1996).” (Plaintiffs’ Brief at 16

n.5.)

In Swisher v. United States, plaintiffs petitioned under the URA to recover costs

and attorney’s fees incurred for such litigation. 262 F. Supp. 2d. 1203, 1206 (D. Kan.
2003). Initially, plaintiffs’ counsel sought to bring a class action on behalf of several
plaintiffs. Id. at 1209. However, the Court subsequently severed the claims of the original
plaintiffs, leaving only the Swishers as parties to the action. The District Court held
specifically that legal services rendered on behalf of clients prior to class certification
could not be attributed to the claim later settled on behalf of the named clients. The Court
reasoned that to be reasonable and hence recoverable, attorneys’ fees must “accurately
reflect expenses attributable to plaintiffs’ counsel’s work on behalf of plaintiffs in this

case.” Id. at 1210 (emphasis added). Therefore, the Court reasoned that although there
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may be charges (incurred before the parties were severed) which would have been
incurred had the named plaintiffs brought the instant action only, such charges should be
reduced by one-ninth (the proportion of named to unnamed plaintiffs). Id. at 1209. The
Court further stated that “‘pre-litigation expenses are precluded from reimbursement

under 42 U.S.C. § 4654 (c),”” (quoting Emeny v. United States, 526 F.2d 1121, 1124 (Ct.

CL 1975)).

In a similar case, City of Austin v. Travis County Landfill, Co., a landowner

brought an action against the city, alleging that the city’s operation of civilian flights
through his property’s airspace constituted a taking. 25 S.W.3d. 191, 194-97 (Tex. App.
1999) (reversed on other grounds). The Texas Court of Appeals affirmed the lower court,
holding that there was a taking but that there was no statutory authority through which to
award such fees because “[r]ecovery of attorneys’ fees is adverse to the common law and
penal in nature, and statutes providing for such recovery must be strictly construed.” Id. at
201, 206. The Court reasoned that the “[URA] is a federal statute that provides for the
recovery of litigation expenses, including attorney’s fees, by plaintiffs who instigate
inverse condemnation proceedings under section 1346(a)(2) or 1491 of Title 28 of the
United States Code.” Id. at 207 (emphasis added). Therefore, the Court pointed out, §
4654 provides authority for the award of expenses and attorney’s fees “in actions brought
in either federal court or the Court of Federal Claims.” Id. (emphasis added).

In Emeny v. United States, owners of property sought to recover expenses incurred

in an action which awarded them compensation for the United States’ storage of helium
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in a structure located on their property. 526 F.2d 1121, 1123 (Ct. Cl. 1975). The United
States Court of Claims held that the Plaintiffs were not entitled to recover costs and
attorney fees incurred in ascertaining the nature and extent of their property rights in the
gas storage capacity of the structure. Id. at 1124. The Court said that “the plain language
of 42 U.S.C. § 4654 (c) precludes the court from including in its award to the plaintiffs
any reimbursement for expenses incurred by the plaintiffs before they decided to file suit
in the Court of Claims under 28 U.S.C. § 1491.” Id.

In Preseault v. United States, property owners petitioned for attorney’s fees and

expenses pursuant to the URA after prevailing on a takings claim. 52 Fed. Cl. 667, 669-
70 (2002). The Court held that “Section 4654(c) does not provide for the reimbursement
of expenses incurred by plaintiffs before their decision to file suit in the Court of Federal
Claims.” Id. at 671. The Court reasoned that “[l]ike the plaintiff who unsuccessfully
attempts to negotiate a resolution of his controversy with the Government prior to
bringing a takings claims, see Emeny, 526 F.2d at 1124, a plaintiff who seeks to reverse
the taking on other grounds cannot recover compensation for expenses incurred to that
end under the URA.” Id. at 672. The Court further reasoned that although it usually does
not second-guess plaintiffs determination of what costs are reasonable, where a large
proportion of the allowable fees are incurred after liability is determined and recovery
under the URA is triggered, the Court cannot defer to the discipline of the market and

must analyze such fees for reasonableness. See, id. at 680.
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In Grantwood Village v. United States, a town which settled a suit it brought
against the United States claiming that the National Trails System Act effected a taking
from the town, requested expenses and attorney’s fees for such litigation. 55 Fed. Cl. 481,
483 (2003). The Court held that the plaintiffs could not be reimbursed for costs associated
with the quite title action prior to filing their complaint, saying that “[o]nly those costs
attributable to the litigation itself are compensable under the URA.” Id. at 484-486. The
Court further held that the “URA permits a plaintiff to be reimbursed for reasonable fees
and costs which are ‘actually incurred because of such proceeding [referring to the taking
law suit].”” Id. at 484 (citing 42 U.S.C. § 4654(c). The Court also noted that “[t]his can

include expenses incurred in preparation of a complaint.” Id. (citing Yancey v. United

States, 915 F.2d 1534, 1543 (Fed. Cir. 1990).

In Yancey, turkey farmers filed suit for reimbursement of healthy turkey breeder
stock which was sold at a reduction in value as a result of a quarantine imposed by
USDA. 915 F.2d at 1536. The Court cited Emeny, 526 F.2d at 1124 for the proposition
that “pre-litigation expenses are precluded from reimbursement under 42 U.S.C. §

4654(c)” and cited Clovenport Sand & Gravel Co. v. United States, 10 CI. Ct. 121, 124

(1986) for the proposition that “‘the significant effort expended’ in ‘the filing of the
petition’ may be compensable under the statute if proper documentation were provided.”
Id. at 1543.

Like most of the original plaintiffs in Swisher who were never certified as a class
and therefore were not parties to the relevant proceeding, none of the Appellants were
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certified as members of a class to the Highway 89 takings proceeding (the Robinson
case), and consequently never became plaintiffs in such litigation. Therefore, any
“expenses attributable to the plaintiffs’ counsel’s work on behalf of” the Appellants, who
are “not plaintiffs to this case,” are neither reasonable nor recoverable. The Court in
Swisher made a particular point of excluding any fees attributable to unnamed plaintiffs.
It even reduced attorney’s fees (incurred before the claims were severed), which the Court
acknowledged may have been incurred evern if the plaintiffs “sought to bring the instant
action only.”

Each of the courts in the authorities cited herein use the term “proceeding”

9 &« I &«

interchangeably with “action,” “litigation,” “suit,” “case,” etc. There is no precedence for
an award of attorney’s fees to persons who were not parties to the inverse condemnation
action. In fact the nature of the Robinson inverse condemnation proceeding was defined
by the Utah Supreme Court in its award of attorney’s fees to the named plaintiffs in the
proceeding: “[t]he Utah Administrative Code mandates an award of plaintiff’s attorney
fees where UDOT settles the plaintiff’s inverse condemnation action.” Robinson at 402.
IV. PLAINTIFFS ERR IN ALLEGING THAT “THE LOWER COURT ERRED

IN APPLYING THE DOCTRINE OF RES JUDICATA.?

Plaintiffs want to make hay out of the fact that the trial court addressed the issue of
res judicata. Plaintiffs err. The issue of res judicata was raised by Defendant in its
original “Motion to Dismiss,” as an alternative theory. Defendant felt so strongly about

its position regarding the language of 49 CFR § 24.107 and the cases cited above
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interpreting the term “proceeding,” that it wanted to preclude Plaintiffs from responding
by saying “oops, maybe we were parties in the Robinson case.”
If they took that position, then Defendant wanted to make it clear that the matter
had already been ruled upon by the Second District Court, and was not a matter to be
reconsidered by the Third District Court. Defendant said in its Motion to Dismiss:
It is Defendants’ firm position that the Plaintiffs in this action
are not entitled to the recovery of attorneys fees because they
were never certified as class members in the 1997 inverse
condemnation proceeding, and therefore have never brought a
lawsuit and were never part of the settlement of the 1997 case.
However, were this Court to find that for some reason
Plaintiffs in this case were to be treated as plaintiffs in the
earlier action, then Plaintiffs claims are also precluded by res
Jjudicata. Judge Dawson has already heard and ruled on the
claims brought by Plaintiffs in this action.

(Motion to Dismiss at 8).

The order of the court likewise follows the alternative theory. The order says: “If
the Plaintiffs though not certified as a class and not named in the previous action, were
parties to that action, then they are bound by the Second District Court’s ruling by the
doctrine of res judicata and the appropriate remedy is an appeal of that ruling.” (Order of
Dismissal at 4).

The point is Plaintiffs are trapped either way: If the term “proceeding” as used in

the regulation actually means “lawsuit,” and Plaintiffs were not parties to the original

Robinson lawsuit, then they cannot recover attorneys fees under the regulation.
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Alternatively, if they then claim to be parties in the Robinson case in the present lawsuit,
then the Second District Court ruling applies.
No error was made by the Third District Court in following that logic.

CONCLUSION

The term “proceeding” as used in 49 CFR 24.107 clearly references a lawsuit, and
the court cases interpreting the same concur.

Therefore, Plaintiffs complaint does not state a cause of action upon which relief
can be granted, and should be dismissed. The Third District Court’s ruling should be
affirmed.

DATED this 7, day of July, 2004.

MARK L. SHURTLEFF
Attorfey General

5 S

JERROLD S. JENSEN
istant Attorney 1
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Steven F. Alder (#0033)
Assistant Attorney General

Jan Graham (#1231)

Attorney General

Attorneys For Defendants

160 East 300 South, Sth Floor
P.O. Box 140857

Salt Lake City, Utah 84114-0857
Telcphone: (801) 366-0216

SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY

FARMINGTON DEPARTMENT, STATE OF UTALI

KAY K. ROBINSON; VANL R. and
MARILEE L. SCADDEN; BENJAMIN E.
and LE JOIE REICHEL; acting in their own
behall and for all other pattics interested or
othcrwise similarly situated,

Plainti{Ts,
vs.

STATE OF UTAIll and its agency THE
UTAH DEPARIMENT OF
TRANSPORTATION,

Delendant.

SHPULATION TO DISMISSAL

Casc No. 970700484

Judge

Come Now the PLAINTIFIS and the DEFENDANT, and STIPULATE 10

DISMISSAL of Plaintiffs’ Complaint as follows.

1. The Partics to the above entitled action desire by this STIPULATION to fully resolve

all issues raiscd in the Complaint and to scttle all claims and defenscs which are the subject



matter of this dispute. This STIPULATION should be construed in the nature of an offer to
compromise and settle the claims Plaintiffs assert against Defendant. As such, the relevant
portions of Rule 408 of the Rules of Evidence are applicable.

2. This STIPULATION shall be binding upon the plaintiffs and Harland and Ardena
Taylor, which constitute the names identified by Plaintiff’s counsel at a meeting on December
16, 1997, in which Defendant agreed to a resolution of the above captioned case. All references
to Plaintiffs or parties in this Stipulation shall include the named Plaintiffs and Mr. and Mrs.
Taylor. No other parties shall be added to this litigation, or be governed by the terms of this
Stipulation other than those listed in this paragraph.

3. Any possible class action claims or possible class members will not be affected or
prejudiced by this Stipulation, and this Stipulation 1s not intended to preclude subsequent
litigation being brought by any person concerning the same or similar alleged class of claims.

4. Pending the completion of the obligations of each party as set forth hereafter, all
rights, defenses and obligations of each Plaintiff and the Defendant under the Utah Rules of Civil
Procedure, and the laws of Utah shall be held in abeyance without waiver or prejudice to either
party.

5. This Stipulation to Dismissal shall be subject to court approval pursuant to the Utah
Rules of Civil Procedure, and shall be submitted to the Court for approval prior to further

implementation of the terms herein.



6. Upon the successful implementation and completion of all duties and actions required
of the parties in this Stipulation, each Plaintiff and the Defendant shall make a joint motion for
dismissal of this action indicating to the court that the Stipulation has been fully implemented as
to that Plaintiff, and asking the Court to dismiss the matter with prejudice.

7. The Plaintiffs have done the following:

A. Requested that the Defendant (UDOT) acquire the Plaintiffs’ properties due
to hardships which are individual and particular to them and which they allege are a result of
their need to sell their property and potential for future condemnation and which they allege
make it difficult to obtain a fair value for their properties; and

B. Submitted to the Defendant the addresses and legal descriptions of the
properties owned by each Plaintiff, and the names and address of the owners of record.

B. Met with their counsel to review the amount of the appraisal.

8. The Defendant (UDOT) has done the following:

A. The Plaintiffs’ properties have been approved for acquisition by the State
Transportation Commission (Commission) at its regular meeting held December 17, 1997, to be
acquired as far as money in the existing funds (available from rental car sales tax) for hardship
acquisitions permits.

B. The Defendant has met with each of the Plaintiffs at the properties, and the

properties have been appraised in accordance with the requirements of the Uniform Relocation



Assistance and Real Property Acquisition Act (Uniform Act).
C. All of the Plaintiffs have been advised that the appraisals are completed.
9. The Defendant (UDOT) shall do the following:

A. Present the appraisal and offer to purchase to the Plaintiffs, with counsel. A
copy of the appraisal and offer will be lcft with the Plaintf{f and counscl.  The offer shall be
madc at a time and place convenient to Plainti(fs and their counscl.

B. UDOT shall determine if relocation and other assistance will be available for
cach of the Plaintiffs, and shall offcr to the Plaintiffs the amount of assistance available. The
amount of relocation assistance will be determined based on the criteria for assistance under the
Uniform Act, although the payments will be made by UDO'T without regard to the amount of
assistance, if any, that may be reccived by UDOT.

C. In the event of an agrecment with Plaintiffs on the amount ol the olfer. the
amount of relocation expenses and other expenses, fees, moving expenses or other paymeunts
offcred by UDOT, Dclendant shall agree to pay to the Plaintiff the agieed upon amount for the
property within 30 days of the agreement unless a another time is sepatately agieed.

10. The Plamtiffs shall do the following;:

A. Following reccipt of the appraisal and offer from UDOT, the Plamtiffs shall

review the appraisals for accuracy and consistency and shall notify UDOT of any objections or

crrors that are believed to occurred.



B. After UDOT has responded to these objections, il any, the Plaintif{s shall each have

thirty days to either accept the offer, request another appraisal or formal review of the appraisal,

or elect to withdraw from the terms of this scttlement Stipulation and the acquisition process, in

accordance with the following procedures.

]].

i. In the event that the offer is accepted, the Plaintiff will given written
notice of acceptance to the Defendant, and a stipulated motion for dismissal shall
be executed and submitted to the court prior to payment.

ii. In the event that the Plaintiff clects to have the property re-appraised,
or to have the review appraisal preparcd, the Plaintif{ shall pay for the cost of the
re-appraisal or of the new appraisal, and the new or revicew appraiser shall be
selected from a list of approved appraisci<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>