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IN THZ GUPVANE COURT Or THE SPATE OF JTAY

JIAN JARAMILLO,

Plaintife,
Ve Case No, 116315

JOHN We TURNER, w“arden,
titah State Prigon,

Defendant,

Yl Yl Nt Nt e’ vl N’ St it “ps? P

BRTEF OF APCFLLANT

STATEMEXT OF THF CASH
This is an appoal ‘rom @ denial of habeas corpus
in the Third Distriet Court, Salt Lake County, tah,

DISPOSITION OF THR CASE RY LOWER COURT
The 'lencrable Stsusrt liansen, Judre of said Distriet
Courd, issued an erder em April 6, 1969, dismissing
anppellant 's patitien for habsaz corpus en the groumds
that appellant was preperly semtenced and had adequate
counsel at the time, (See Neaerd en Appresl, p, 6)

RELTTF SOURMT CF APTRAL

Apnellant asks this Court to reverse the deeision
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oi the lewsr court and set aside appsllant's plea of
guilty entered in the Third Judicial District Court en
February 13, 1968, in that said guilty ples, as entered,
¥as repugznant to the laws of the Btate of Utah and in
violatien of the due proecess and equal protestiom of
the law clause ef the “ourteenth Amendment for the fol-

lowing reasons,

STATEMSNT OF FACTS

On or about November 2k, 1967, appellant was arrest-
ed in Salt Lake City, Uteh, and charged with the erime
of robbery, 76«51«1, U.C.A.

Appellant was srraigned in Magistrate's Court em
or about November 27, 1967, at which time he plead
not guilty to the charge snd requested and was appeint-
od a public defender to defend him against this charge
and a preliminary hearing was then scheduled for the
month of January, 1968, and appellant was remandsd to
the Salt lake County Jail,

At this preliminary heaping, appellant first met
the attorney who was appointed to represent him, Mr,
Jay larnev, of the Public Defender's Office, whe,

witnout c:nsultation, advised aprellant to waive the

24




proliminary hearing, Aprellant refused, During
this hesring, *“r. “arney made no objections er
motions and his onlv advicc to aopellant wae that he
shou1d olead ~ullty, iprellant was ther wounéd ever
to the district court for trial, which was set for
February 13, 1768, |

Cn Vedbruary 13, 17€8, appellant appeared in dise
trict court and upon a motion by the district attermey,
the trial date was pestponed until April 18, 1968,
Inis postponement was effected without any ebjection
hy apnellant's attorney,

Mro Rarnayv never once visited with anpellant in
the county jail and never spoke to him during any
court appearances about preparing a defence against
this charre, Yer did this attorney at any time
during the course of ‘hese prmceedings effer any
advice Lo appellant regarding hic righis urder the
law, except that he perydisted in attewpting te pure-
susde sapvellant to nlrad gullty, Especially, he
did not apprise appellant as to the maximum penalty
for robbery, which penalty is & life ters in prisen,

on vebhruary 13, 1948, appellant had heoen confined
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for robbery could be a sentence of 1ife in prisea,

POINT 1
THE SERTENCING JUDORE DID NOT ADVISE APPELLANT OF THE MAXe
IMUM PEFALTY PROTIDED PR THE CHARGCR TO WHICH HE PLEAD
GUILTY

The Honorable Marcellus K. Snow, vho passed sentemce
on appellant, erred vhen he did not advise appellant, in
accordance with 77«2h<6, U.C.A., that the charge te
vhich he plead guilty called for a msimmm peonalty of
1ife iwmprisonment,

It is a fundimental rule of law that a defendamd whe
pleads guilty to a charge must understand the mture of
the charge and be made fully aware of the consequenses
of so pleading.

This concept is best expressed in Peopls v. Mackey,
211 N,E, 24 706, where the osurt held that:

¢ o o Suprems Cowrt rule 26 requires the esurt
to explsin to a defendant, befere pleading,
the "consequenved' of a plea, The court did
not comply by werely inforwing defendant that
he could be sentenced te "mere than eme yesr”

in each case.
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A Montana case also clearly states a defendant'sg
rights by declaring:
Sefors accepting a guilty plea, trial
Judge must infors defendant of maximum
penaliy which may be imposed, State ex rel
Beibinger v. Ellswerth, L1S P,2d 728,
(See alse: Rimsnich v, U.S., 357 F.2d 537

People v. Leash, Ll N.#.2d 377)

By acespting the guilty plea without attempting
to determine whether appellant was making an intel-
ligent waiver, or if he was in fact aware eof the
full consequences of entering such a plea, said sen-
tencing judge further deprived appellant of the due
process of law and squal protection of the law
clause of the Fourteenth Amendment,

PODNT 2
APPELLANT WAS INADFQUATELY DEPENDED AND ROT ADVISED
OF HIS LAGAL RIGHTS BY THE CCURT APPOINTED
PUBLIC DEFENDER
Appellant 's court appointed atternmsy, Mr. Jay
Barney, in contravention ef the rules enumerated in
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T7=6b=1, UeCohe (19T “upp.), 41id not, at my time
durinn the pre-trial nrocess, make any attempt to
bulld a defence against this charre of robbery,
Instead, from his first encomter with appellsnt,
his only advice ad suzpestions were for anpellant
t0 pload guilty. Iy so pleading, ‘'r, Bamey alleged,
sprellant would save the state the time and expense
of a trial, and the court mght therefors be movre
favorahly disposed toward sppellant,

nder the clrcimstances deseridbed hereim, appel=
lant, who did not understand his righis vnder the
laws of Ttah, and was 1lod to bYelisve by oowmsel
that justice would not be accorded to Mnm in eocurs,
decided cn the spwr of the momant teo enter a ples
of guilty and seck mercy instead.

Although it 1s not an issue at this time,
aprellant wishes to assert that he is mot gullly
of the robbery to which he plead guiliy.

C NCLUSTH
Apcellant submits that the desisiom of the
Power court should be set aside and the suilty
plea entered be declared null and vaid,

Ye
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13th day of Septembe
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