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In The Supreme Court 
of the State of Utah 

KENNECOTT COPPER CORPORATION 
' Plaintiff, 

-vs-

THE INDUSTRIAL COMMISSION OF 
UTAH, and INA R. JOHNSON 

' 
Defendants. 

DEFENDANT'S BRIEF 

Civil No. 
11645 

STATEMENT OF NATURE OF CASE 

This case comes before the Supreme Court of 
the State of Utah by way of a statutorily granted 
right of review into awards made by the Industrial 
Commission of Utah. Section 35-2-37, Utah Code An-
notated, 1953, as amended by Laws of Utah, 1965. 
Pursuant to an administrative hearing, Applicant vs. 
Kennecott Copper Corporation (defendant) Claim 
No. 6587, the Industrial Commission of Utah found 
in favor of applicant, Ina R. Johnson, widow of 
Richard Herbert Johnson, and said award was 
dated March 14, 1969, and finalized on April 21, 
1969. The claim set forth in this proceeding by the 
plaintiff herein, Kennecott Copper Corporation, 
(hereinafter Kennecott) is to have the decision of 
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the Industrial Commission of the State of Utah over 
turned. 

DISPOSITION BY INDUSTRIAL COMMISSION 
OF UTAH 

On March 14, 1969, after the conclusion of a fair 
hearing on the matter in question, the Hearing Ex-
aminer for the Indi_1strial Commission of Utah en-
tered an order and award that Kennecott Copper 
Corporation pay all medical and hospital expenses 
incurred, together with the statutory burial allow-
ance of $525.00, that it pay to Applicant compensa-
tion benefits at the rate fo $45.60 per week beginning 
Decembe1· 28, 1965, and continuing until a total of 
$14,727.40 has been paid, and that it pay Thomas A. 
Duffin the sum of $1,400.00 for his legal services 
in connection with the proecedings, the same to 
be deducted from the accrued compensation. Ken-
necott filed with the Industrial Commission of Utah 
a Motion for Review of Hearing Examiner's Award 
on April 3, 1969. Acting within the statutorily grant-
ed discreation qiven it, the Commission denied Ken-
necott's r;J.otion for review by order of the Indus-
trial Commission of Utah, dated April 21, 1969. 

Relief Sought on Review 

Defendant, Ina R. Johnson, contends that the 
award granted by the Industrial Commission of 
Utah dated March 14, 1969, was the result of a fair 
hearing; was supported by clear and convincing 
evidence; and the hearing was conducted in con-
formity with the procedural rules for such a hearing 
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as set forth by the Industrial Commission of the State 
of Utah c..nd the Utah Laws, and therefore the de-
fendant to have the award upheld by the Su-
preme Ccurt of Utah. 

STATEMENT OF FACTS 

Factors Giving Rise to Claim 

Richard Herbert Johnson, the deceased husband 
of defendant, Ina R. Johnson, was employed as a 
carpenter by Kennecott for 15 years prior to his un-
timely dsmise on December 28, 1965. Having ob-
served her husband's condition upon returning 
home from work for about two weeks prior to his 
death anrl especially aroused by his worsening con-
dition immediataly prior to his passing, Mrs. John-
son felt, as well she should, that the cause of her 
husband's untimely death may have been a result 
0£ conditions encountered at work and hence she 
filed a claim with the Industrial Commission of 
Utah to have the matter resolved by a fair hearing. 
Her claim was that her husband died of edema of 
the iarynz, throat and lungs as a result of injuries 
sustained while employed by Kennecott (R. 2). Said 
claim wa.s filed January 26, 1966, and Kennecott 
filed its denial 0£ Mrs. Johnson's claim on February 
15 1 1966 I (R. 4) • 

Proceedings Before the Industrial Commission 
and Determination of the Case 

On September 6, 1966, a hearing was held be-
fore Commissioner Otto A. Wiesley (R. 23-143). At 
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the conclusion of the hearing Commissioner Wies-
ley obviously aware of the conflicting evidence that 
each side was able to elicit, informed the parties 
that the issue as to the cause of Richard 
Herbert Johnson's death would be referred to an 
independent occupational disease panel, (R. 142). 
The panel was composed of five qualified doctors: 
Dr. Elmer Kilpatrick, chairman of the panel, Dr. 
Angus K. Wiilisoini, Dr. John F. Waldo, Dr. John 
Newton, and Dr. Dean Moffat, the latter two not 
participating inasmuch as only three members of 
the panel are required to formulate a decision, (R. 
199). The Report of Medical Panel - Death Cases 
was submitted to the commission on January 28. 
1967, above the signatures of doctors Kilpatrick, Wil-
son and Waldo, and with the following statement of 
findings under the heading of "Name of Occupa-
tional Disease" - 11 Asphyxia and death due to 
laryngeal edema and obstruction. accompanying 
allergic angioneurotic edema and dermatitis, due to 
exposure to epoxy compounds". (R. 186) 

Knowing full well that the record had clearly 
established that Mr. Johnson had been in close 
proximity with epoxy based paints and other various 
paints and the resulting fumes of such paints while 
engaged in employment with Kennecott (R. 58), and 
confronted with the independent determination of 
causation as set forth in the Report of Medical Panel, 
the plaintiff, Kennecott, had little or no alternative 
than to file objections to the report of the medical 
panel, which plaintiff did in fact file on February 
24, 1967, (R. 189-190). On May 3, 1967, further hear-
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ings were conducted before hearing examiner, 
Robert J. Shaughnessy, (R. 193-296). The hearing at 
that time resulted in further parrying between sides 
as each produced conflicting evidence via the 
elicitation of expert testimony of various medical 
practitioners. The results of this hearing merely in-
dicated the need for unbiased independent medical 
ex0.minatbn as was proveded by the Medical Panel. 
On September 13, 1967, a further hearing was held 
before Referee Shaughnessy (R. 306-357) for the 
purpose of examining the doctors engaged in per-
forming the autopsy on Richard Herbert Johnson. 
After receipt of briefs presented by both sides the 
Hearing Examiner on March 14, 1969, issued Find-
ings of Fact. Conclusions o·f Law and Award by 
which ht3 found from the greater weight of evi-
dence that "Richard Herbert Johnson, died as a re-
sult of exposure to paint or similar fumes while in 
the employ of the defendant". (A. 396- "defendant"-
referring to Kennecott.) 

ARGUMENT 

POINT NO. I 

FROM THE GREATER WEIGHT OF THE EVI-
DENCE THE FOLLOWING FACTORS EMERGE: (1) 
RICHARD HERBERT ,JOHNSON DIED AS A RESULT 
OF SUFFOCATION DUE TO LARYNGAL EDEMA, AND, 
(2) THAT SAID EDEMA WAS PRECIPATED FROM 
EXPOSURE TO EPOXY AND SIMILAR PAINT FUMES 
VlHILE RICHARD HERBERT JOHNSON WAS IN THE 
EMPLOY OF KENNECOTT COPPER CORPORATION. 



ln any case brought under the Title 35, Chapter 
2, of the Utah Code Annotated, 1953, which is en-
titled "Occupational Disease Disability Compensa-
tion" there are essentially three basic issues to be 
resolved before the granting of an award is made. 
These issues p9r:rneate the statutes, which reduced 
to their simplest form and in context of the present 
case are: 

1. \.!\That was the cause of the injury or death? 
Utah Code Annotated, 1953, Section 35-2-27, sets forth 
enumeroted occupational diseases and injuries 
which are deemed to be of an occupational origin. 

2. Is there a direct causal connection between 
conditions under which the work is performed and 
the occupational disease? Utah Code Annotated, 
1953, Section 35-2-2.6. 

3. Does the Applicant qualify under the lav..r 
for benefits pursc_1ant to the statutes? 

The third issue above was not questioned in the 
litigation at the hearing of this matter and hence 
is not a proper 0uestion for this review. However, 
the first two issues formed the crux of the case as 
presented before the Industrial Commission of Utah. 
It is the defendant's contention that the evidence 
presented at the hearing of this matter was more 
than sufficient to support the award issued by the 
Commission, in that the evidence, with admitted con-
flict, as lhe present advocacy system is bound to 
produce, did however by the greater weight of said 
evidence shovv that Richard Herbert Johnson died 
of laryngeal edema. as the proximate result of ex-
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posure to epoxy paint fumes and similar paint fumes 
while engaged in the employ of Kennecott. 

Before taking a cursory look at the evidence 
upon which the Commission based its award it 
would be wise to ask what standard of proof or 
burden of proof is required in a proceeding under 
the "Utab_ Occupational Disease Disability Law." This 
type of proceeding is not criminal in nature but is 
strictly civil. There are no criminal sanctions or 
similar criminal appurtenances in this law. In fact 
the law itself is quite clear that the Common Law 
Rules of evidence and the statutory rules of civil 
procedure, are applicable in a proceeding before 
the Commission, Utah Code Annotated, (1953), Sec-
tions 35-2-40 and 35-2-42. There then can be no doubt 
that the burden of proof is not the higher more re-
strictive burden required in criminal actions of 
"proof beyond a reasonable doubt," but the burden 
is simply "a showing by the preponderance of the 
evidence" or "by the greater weight of the evi-
dence". The defendant, Ina R. Johnson contends 
that this burden was met in the confines of a fair 
hearing before the Industrial Commission of Utah 
not in a minimal fashion but in a substantial and 
compelling manner producing the natural result of 
an award being issued to her by the Commission. 

A. The evidence clearly shows that Richard 
Herbert Johnson died of suffocation due to anqioneu· 
rotic edema. 

Although there were minor variances in the de-
scription of the condition known as angioneurotic 
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edema as given by the report of an expert medical 
at the hearing, the following description 

given by Dr. Ludvic Perie-Golia was representative 
and quite succinctly enunciated: 

" ... it's a S\Velling of the skin--or mucous 
mebranes adjacent to it, or elsewhere-that 
might cccur, due to a wide variety of reasons." 
(R. 32) 

The followinq factors established that Richard 
Herbert Johnson died of angioneurotic edema as de-
fined above. Ea.ch factor alone does not firmly sup-
port such a finding, but all factors considered to-
gether support the finding within the bounds of 
reasonable medical and logical certainty. 

l: Anqioneurotic edema can occur almost any-
where -on the human anatomy, but because some 
area_s of the body are more susceptible to the vast 
array of irritants that may cause edema these areas 
will generally give first indication of irritants present 
in one's environment. Richard Johnson was ob-
served to have swelling in the areas surrounding 
the facial sin us ancr·under his arms for a period be-
ginning two weeks prior to his death. This condi-
tion was reported by both Mrs. Johnson (R. 111) and 
Mr. Johnson.'s co-workers, one in particular, Mr. 
ArvHc Carter, described Johnson's appearance 
on the day before he dJed thusly, 

,. 

"He was all puffed up in hischeeks and around 
his face. llis eyes w2re puffod up; his forehead 

. pt1ffed up." <R. CJri) 



This strongly evidences the fact that Richard John-
son ""Nas suffering from _the observable 
of anqioneurotic edema. · · 

2. Because edema is often with al-
lergic reactions or conditions this issue was 
a.t the hc:;aring. Mrs. Johnson testified· that to her 
knowledge her husband had no allergic coridition 
whatsoever, (R. 111). There was some testimony that 
Richard Johnson suffered from hayfever, but such 
evidence was not .conclusive and certainly in.suf-
ficient to establish such an acute hayfever condition 
that would ultimately result in death. 

3. vVhile at work on December 27, 1965, Richard 
condition became so progressively seri-

ous he sought help from Kennecott's own plant 
physician, Dr, Milton A. Newman. Dr. Nevvman was 
acquainted with Mr. Johnson and it is therefore not 
illogical to assume that Dr. Newman's diagnosis of 
Mr. Johnson's condition as one of angioneurotic 
edema of the face was based not only upon his OWD 
mGdica.l expertise, but also upon his. personal knowl:-
edge of the history of his client, (R. 40). It was only 
8-10 hours after Dr. Newman's diagonsis that Richard 
Johnson died. 

The Hearing Examiner gave a rE?asonable 
amount of credence to: the fact that Kennecott's own 
physician had made·a diagriosis tha.1 the 
suffered angioneurotic only· hours 
death occurred. There is good reason for such re-
liance. Dr. Newman was the last. qualified physician 
to have examined the dee.eased prior to his death; 
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Dr. Newman had the opportunity to observe the 
deceased while the latter was at the height of suf-
fering from the condition that led to death; and it 
is ciear that Dr. Newman's diagnosis was motivated 
only by Mr. Johnson's immediate need for medical 
assistence and not with an eye to possible legal 
problems that may eventually grow from such a 
diagnosis. This tends to give Dr. Newman's testi-
mony greater veracity. 

4. Shortly after Johnson's death his body was 
embalmed by Larkin Mortuary of Salt Lake City. 
This gave rise to vigorous debate between Appli-
cant and Kennecott as to the effect the embalming 
fluids wculd have on the autopsy performed by Dr. 
Perkins and Dr. Coulson, (R. 144-148). Nevertheless 
the record shows that the pathological diagnosis 
(autopsy report) of Dr. Coulson was: 

"1. History of angioneurotic edema of the face. 
2. Laryngeal edema." 

Dr. Perie-Golia participated in the autopsy to the 
extent of miscroscopically examining slides of tis-
sues of the deceased's larynx and lungs. Dr. Peric-
Golia u!1equivocally concluded from his examina-
tion that the diagonsisi of laryngeal edema was cor-
red, (R. 30-31) Dr. Coulson further testified at the 
.third hearing that based upon his personal exam-
ination of Mr. Johnson's organs and the slides taken 
from said organs that he was able to conclude with 
reasonable medical certainty that "he probably died 
from laryngeal edema, complicating angioneurotic 
edema''. (R. 343) 
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5. It is almost an automatic reaction today that 
when a man dies of non-violent causes the topic of 
"heart-a.Ha.ck" arises. It is well to note that: (1) Richard 
Johnson had no prior history of heart problems; (2) 
he was generally described as healthy; and (3) the 
unbiased report of tb:: doctors performing the ex-
amination of Mr. Johnson's heart and circulatory 
system in conjunction with the autopsy concluded 
that Mr. Johnson's heart was very normal (R. 146). 
Kennecott elicited speculation as to possible heart-
uH=i.ck but S'Jch evidence was merely an effort to 
introduce the collateral issue as a reaction to the 
"automahc response" mentioned above. 

The myth of heart-attack was laid to rest for all 
intents and purposes by the testimony of Dr. Peric-
Golia, Dr. Coulson, and Dr. Perkins all of whom de-
scribed the great detail that was given to the exam-
ination of Mr. Johnson's heart and circulatory sys-
tem. The heart was meticulously scrutinized by the 
aforementioned doctors and their conclusions were 
unanimous-the deceased's heart was very normal, 
in fact for his age it was better than normal. 

6. Mrs. Johnson testified that her husband died 
in bed where he lav next to her. Her description of . . 
the events iust prior to the death of her husband 
were to the effect that the deceased was snorring 
loudly or making such noises as would reasonably 
be expected from a person having a hard time get-
ting enough air to breathe. Mrs. Johnson said her 
husband sounded like "he was just sobbing in his 
sleep.", (R. 120). This again is not the normal reaction 
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of one having a heart-attack but indicates a condi-
tion where one is unable to get air through his 
larynx and hence suffocation results. 

7. Defendant, Ina R. Johnson, contends tha.t the 
death of her husband was attributed to angioneu-
rotic edema of the lrynx and face and that said de-
termination was not the result of negative infer-
ences but was the reasonable conclusion supported 
by actual positive inferences drawn from the evi-
dence by qualified medical practitioners. It would 
appear that plaintiff, Kennecott, would have us be-
lieve that the Medical Panel's determination of cause 
of death was premised on a method or reducing 
possible alternative explanations. This could net be 
further from the truth. The diagnosis and explana-
tions as to the cause of death given by the various 
doctors were based on observation, experience and 
scientific experimentation. 

There was not other established basis for caus2 
of death than the one offered by the Medical 
Panel, i.e., "death due to laryngeal edema and 
obstruction". 

Considering the above disjointed facts along 
with their counterparts the independent Medical 
Panel with Dr. Elmer M. Kilpatrick as its chairman 
made the following conclusion, "Name of occupa-
tional disease--a_sphyxia and death due to laryngeal 
edema and obstruction, accompanying allergic 
angioneurotic edema and dermatitis, - ." (R. 186) 
Was this conclusion an absolute irrebuttable truism? 
No! It was neither intended nor expected that the 
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Medical Panel would be able to make such a de-
cision. The charge given to the Medical Panel was 
to examine the record and the evidence and then 
within the limits of reasonable medical certainty and 
within the bounds of possible human disceamment 
to arrive at a decision as to the cause of Richard 
Herbert Johnson's death. The Medical Panel there-
fore made the above noted determination in accord-
ance with reasonable medical certainty a_s supported 
by the evidence produced at the hearing on the 
case. Can we really expect any more from human 
endeavor? Vvhat other possible rational conclusion 
can be made when an otherwise healthy man dies 
following extreme pain and suffering from swelling 
of the face and swelling of the tissues of the larynx? 

B. The evidence conclusively shows that 
Richard Herbert Johnson's demise due to angioneu-
rotic edema of the larynx was a proximate result of 
exposure to epoxy paints and similar paint fumes 
while employed at I{ennecott Copper Cor];)oration. 

It is not the defendant, Ina R. Johnson's position 
to set forth herein all factors presented at the hear-
ing concerning the causal connection between her 
husband's death and the reasons or factors leading 
to death. It would be totally presumptious to assume 
that o.ll foctors that defendant produced were con-
clusively in support of the Commission's award and 
that all foctors and evidence elicited by Kennecott 
were of nil substantive value. However as to the 
issue under discussion here, (was there;.direct causal 
connection between Richard Herbert Johnson's em-
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ployment with Kennecott and his untimely death) 
it is of extreme importance to point out a.t the outset 
that there was no other reasonable alternative of-
feTE:d at the hearing as to the causation of Mr. John-
son's deu.th, assuming, as we contend by the evi-
dence enumerated above is a valid assumption, that 
Richard Herbert Johnson died of edema of the 
larynx and face. 

Again we present factors we believe meet the 
statutory requirements of causal connection and 
also contsnd would and did lead the Commission to 
the reasonable conclusion that the deceased con-
tacted the disease that led to his death while at work 
with Kennecott. 

Assuming, but not admitting that the occupa-
tional disec:.se in tb.e present case would come under 
the classi:lication of Utah Code Annotated, 1953, 
35-2-27 (28), with its 6 requisites for a finding of 
causal connection it might be wlel to analyze those 
catagories individually. The reason for not admitting 
the a.pplicability of paragraph (28) is because the 
Commission did not so specify the occupational 
disease and it would be just as easy to assume that 
their detsrmjnation might have been based upon 
paragraph (24), dermatitis, or even (23) "gastrointes-
tinal disorders due to contact with petroleum prod-
ucts and their fumes ... " That however, is not ma-
terial because the essence of the causal connection 
req'..li.rements as set otu in (28) are identical to the 
basic requirements in Utah Code Annotated, 1953, 
35-2-26. Having reached the conclusion that Richard 
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Herbert Yohnson died of a swelling and ultimate 
closing of the larynx and incorporating the general-
ly accepted testimony that any number of irritants 
may cause such a swelling the questions we are then_ 
confronted with are: 

(1) Is there any positive proof or evidence 
that unusual orabnor:mal conditions ex-
isted at the deceased's station of employ-
ment at Kennecott that could, reasonably 
precipitate the disease known as angioneu-
rotic edema? 

(2) By way of positive proof or evidence is 
there even a scintilla of evidence showing 
that the deceased's illness was contacted at 
another locale than at his employment sta-
tion with Kennecott? 

Utah Code Annotated, 1953, 35-2-27 (28): 
"Such other disea_ses or injuries to health which 
directly arise as a natural incident of the ex-
po8ure occasioned by the employment, pro-
vided however, that such a disease or injury to 
health shall be compeasable only in those in-
stances where it is shown by the employee or 
his dependents that all of the following named 
circumstances were present: ( 1) a direct causal 
connection between the conditions under which 
the work is performed and the disease or in-
jury to health;" 

Mr. Paul Show a co-worker of the deceased, de-
scribed the conditions under which he and the de-
ceased labored, (R. 55-78). Essentially the facts were 
lhat Mr. Johnson worked in the same building in the 
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Garfield Refinery of Kennecott where various inte-
grated services of Kennecott's Maintenance opera-
tions were located, i.e., painting, carpentry, electric 
shop and warehouse; that Mr. Johnson had the un-
fortunate condition of having his bench located in a 
close juxtaposition to the paint shop, that although 
the paint shop was a separate enclosure there exist-
ed a considerable amount of overspray and escape 
of paint fumes that permeated the entire area; that 
Kennecott had in the past used epoxy based paint 
for their rust inhibitive qualities, and although some 
confusion existed as to the use of certain paints at the 
time of Mr. Johnson's death there exists substantial 
evidence that such paints were in fact used during 
the period immediately proceeding Mr. Johnson's 

There is however, no question that paints in 
general and epoxy based paints other than Carbo-
line were being used by Kennecott on the day prior 
to Mr. Johnson's death. But these factors beg the 
next questions. What is the effect of inhalation of 
epoxy based fumes, and, to what degree was the de-
ceased exposed to these fumes? 

The testimony of Mr. John W. Holmes is very 
beneficial in answering the first question. As a paint 
chemist for Bennett's Paint and Glass Co. of Salt 
Lake City, with over 27 years of experience Mr. 
Holmes' testimony was highly reputable and totally 
uncontradicted. From the recorded testimony we 
have the following description of the effect of ex-
posure to epoxy paint fumes: 

"Q. I see. And do you have an opinion--as a 
paint expert-that if a person were breath-
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ing the fumes from these epoxy paints, 
without any protection at all, whether 
that would be dangerous? 

A. Mo.st of them have a disagreeable odor, 
which he would be unable to stand the 
danger level. 

Q. I see. Now could you tell us, from your 
and kr.owledge in the paint in-

dustry- :my of the particular symptoms if 
any, which aries from the component parts, 
if you knm,v? 

A. The solvent's general class-if they reach 
above the allowable level-will generally 
cause drowsiness, or a narcosis type of 
feeing, and dermatitis, and in severe cases 
liver troubles and kidney troubles. And 
generally all of them, in the higher con-
centrations, affect the eyes and the mucous 
membranes. 

Q. I see. And do you know what reaction 
they will cause in the mucous membranes? 

A. Ats an inflammation type of thing. A lacri-
mation arounds the eyes." (R. 80-86). 

With the above description in mind consider 
the condition of the deceased just prior to his death. 
Dr. Perie-Golia said the deceased suffered "a swell-
ing of the skin-or mucous membranes adjacent to 
it," (R. 82) Dr. Milton Newman, Kennecott's plant 
doctor describec:i the deceased as he had chance to 
examine him just shortly before his death, thusly, 
"at that time Mr. Johnson had swelling of the face-
mostly in the upper portion of .the face-that had 
ca.used partial closing of the eyes," (R. 39) Mrs. John-
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son described her husband as having a great deal 
of swelling and inflammation about his facial area. 
Those who worked with the deceased also noticed 
the condition of the deceased. 

(Of important note is the fact that Kennecott was 
well aware of the invidious propensities of the epoxy 
based paints.) The painters in the paint room when 
spraying with the epoxy paints were fully clothed 
in protective gear including head gear with respira-
tors to supply air. Yet despite such procautions even 
those men occasioned rashes and inflammation from 
contact with the epoxy fumes. Mr. Shaw indicated 
that a probable cause for the paint fumes accumu-
lating to such an extent as to infect those painters 
in the paint room and to overspray or infiltrate into 
the adjacent areas was because of inadequate ex-
haust facilities in the paint room. Mr. Shaw also 
testified that four out of the five men who work with 
him in the paint shop had suffered inflammation 
when exposed to vapors and overspray of the epoxy 
paint fumes. If these men. who were supposedly 
protected from the effects of the paint fumes suf· 
fered when in contact with the vapors or fumes is 
it any wonder that Richard Herbert Johnson who 
did not have such protecHon but worked in an area 
so close to the paint room that the air was almost 
constantly putrified by the epoxy paint fumes 
should eventually be stricken by the infectious 
fumes? 

Mr. Arvil Carter, a fellow carpenter of the de-
ceased, described the condition in the adjacent areas 
to the paint shop: 
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"Q. You said this smell was offensive to you. 

What did it smell like? 

A. Well, it was just like strong. 

Q. Like a skunk? 

A. Well, yes, you could say that. It's very of-
fensive, and gives you a headache. It al-
ways nauseated me. 

Q. Does it smell as bad as a silver refinery? 

A. Worse than that, because it's more con-
tained, I would say." (R. 94) 

That leads us to the second question asked above; 
to what degree was the deceased exposed to these 
fumes? It is difficult to make any comparative 
analysis as between Mr. Johnson's exposure as com-
pared to others who worked as carpenters in the 
same vidnity as the deceased because Mr. Johnson 
was the sole occupant of the room immediately ad-
jacent to the paint room. However, Mr. Shaw, (R. 65) 
and Mr. Carter, who worked in the main carpentry 
shop, both testified that the paint smell in the room 
where the deceased labored was extremely strong at 
time and never totally void of the smell of fumes, (R. 
89). There was aJso testimony that Mr. Johnson was in 
the habit of climbing upon a lumber pile immediate-
ly adjacent to the painting room and taking a nap 
during his lunch break. The testimony of Mr. Jack 
Wallace, a carpenter with Kennecott, was to the 
effect that the transite partition that separated the 
higher elevations of the paint room from the ad-
jacent areas did not fit tightly to the wall or ceiling. 
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He said that air could pass freely between the paint 
room and the room th.at Mr. Johnson occupied due 
to the gap between the transite partition and the 
brick portion of the wall, (R. I 02). There was also sub-
stantial evidence to the effect that due to the ele-
vated position of the lumber pile, when a fellow 
worker would climb up to awaken Mr. Johnson they 
would be perceptive to the greater degree of con-
centration of the paint fumes and in keeping with 
Mr. Holmes' description of the effects of inhalation 
of the fumes these workers expressed their frequent 
inability to awaken Mr. Johnson from his nap de-
scribing his condition as one of extended drows1-
ness or deep sleep. 

In conclusion of the analysis of requisite num-
ber (1) the above factors substantially evidence the 
fact that the deceased had a great deal of contact 
with an agent known to produce the effects of the 
injury or disease from which the deceased eventual-
ly died. Also the fact that it is uncontested that such 
contact was encountered while engaged in the em-
ploy of plaintiff, Kennecott Copper Corporation. 

To continue an anlysis of the statutory prerequi-
sites: 

" ( 2) The disease or injury to health can be 
seen to have followed as a natural incident of 
the work as a result of the exposure occasioned 
by the employment." 

This requisite seems to ask the questions, is it 
probable that exposure to epoxy paint fumes and 
other paint fumes in gensral, could result in angio-
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neurotic edema_? And was it probable that Mr. John-
son's position in the employment scheme of Kenne-
cott would be of some impetus to the death or injury 
causing elements? 

The effects on the human body of exposure to 
epoxy paint fumes has already been outlined. There 
were essentially two basic epoxy piants being used 
at this time both produced by the Carboline Com-
pany of St. Louis, Missouri. These paints were de-
noted as Carboline 186 and 372. The instructions 
given by Carboline Company to users of these 
epoxy paints stated that persons using said paints 
should use air respirators, thus iindicating that in-
halation of the paint fumes could have deliterious 
effects on the users health, (R. 153). This coupled 
with the testimony of Mr. Holmes surely establishes 
the premises that Mr. Johnson's condition of angio-
neurotic edema can be seen to have followed as a 
nalural result of his exposure to the epoxy paint 
fumes. 

" ( 3) The disease or injury to heal th can be 
fairly traced to the employment as to the proxi-
mate cause." 

This requisite asks the question asked above in 
this brief concerning any possible alternative to 
which th edisease or injury may be traced. 

This question was put directly to Mrs. Johnson 
at the hearing and in response she stated that she 
was not aware of any work her husband had en-

in for months prior to his death that would 
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have caused him to come into contact with any un-
usual elements. Her testimony was in fact that her 
husband was not engaged in any activities other 
than his normal course of employment at Kennecott, 
(R. 112). There was no effort to establish at the hear-
ing any evidence of a collateral source of irritants 
that could be traced to Mr. Johnson's death. 

" ( 4) The disease or injury to health is not 
of a character to which the employee may have 
had substantial exposure outside of the em-
ployment." 

It cc:mnot be argued that inhalation of epoxy 
paint fumes wris the only possible cause of the de-
ceased' s angioneurotic edema for many witnesses 
testified that there are potentially many irritants that 
may cause this disease in a susceptible person. 
However, this particular requisite only requires a 
showing that the deceased did not have "substantial 
exposure outside the employment" to any elements 
giving rise to the disease. Therefore, again, as in 
(3) above the testimony given was to the effect that 
Mr. Johnson had never had an allergy condition and 
he had not come into contact immediately prior to 
his death with any unusual material or elements that 
he had not been confronted with during his entire 
life. The only conflicting evidence was to hypothe-
size various causation factors none of which were 
supported by one iota of evidence and were so 
highly c0njectural to be almost entirely ignored by 
the Commission. 



" ( 5 l The disease or i:1jury to health is inci-
dental to the or the business and not 
independent of the relation of the employer 
and employee." 

Mr. Johnson was hired by Kennecott as a car-
penter in what may be termed as an integra.ted 
maintenance facility. All major repair work was con-
ducted under one roof; painting, electrical work, 
\vood work, etc. Merely because Mr. Johnson was 
hired as a carpenter and not a painter does not 
mean that inhalation of paint fumes was not a con-
dition he was subject to by his employment when 
he was placed in a general mantencmce building 
where au facets of repair including painting were 
to.king pbce. 

"and, ( 6) thl' disease or injury to health must 
appear to have had its origin in a risk connected 
with the employment and to ha'::e flowed from 
that source as a natural consequence, though 
it need not have been foreseen or expected be-
fore discovery." 

There can be little doubt at this point as to the 
risk cre2ting potential that the epoxy paints had 
when such came ino contact with any one work-
ing, with or near them. Kennecott realized the danger 
and protected those who came into direct contact 
with the paints with some degree of success, but 
to one who was exposed, as was the deceased, to 
the overspray and fumes of the epoxy paints, Ken-
r:.ecott took no precautions, until the creation of the 
risk ha.cl culminated in its natural end-injury and 
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death. There is some indication that Kennecott was 
so disturbed by the effects of the epoxy paints that 
they sent for a. Carboline Company representative 
in an effort to rectify the problems but eventually 
terminated use of one of the epoxy paints, and the 
record does not indicate whether continued use of 
the other Carboline paint was being conducted by 
Kennecott after the death of Mr. Johnson. 

The only other requisite in paragraph (28), al-
though not numbered, is that the exposure causing 
death was not of the type the public is generally 
subjected to. Mr. Johnson's death was not caused 
by subjection to air pollutants, dust or other every-
day irritants. It was the proximate result, however, 
of long exposure to epoxy paint fumes and other 
similar paint fumes which a paint chemist explained 
would be very harmful if the public was exposed 
to them let alone exposure to those who are some-
what protected. m. 82-86). 

We contend in conclusion from the analysis 
above tha.t the defendant, Ina R. Johnson, did show 
by the greater weight of the evidence that her hus· 
band died as a proximate cause of extensive ex· 
posure to the potentially dangerous fumes of epoxy 
paints while engaged in the employ of Kennecott 
Copper Corporation. The word "proximate" indi-
cates reasonable probaiblity and when the question 
was put to Dr. Kilpatrick as to the proximate cause 
of Mr. Johnson's death we see in the answer a 
mental process of weighing factors, evaluating in 
light of his experience and endeavoring to make a 
decision. from what is before him. 
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"Q. And from the record were you able to de-

termine in this case whether Mr. Johnson 
became, in probability, susceptible to these 
allergents which were present on his work 
and occupation? 

A. In probability, Yes. And in the absence of 
other definite information leading other-
wise." (R. 205) 

And in further response to questioning on prox-
imate cause Dr. Kilpatrick said, speaking for the 
Medical Panel: 

"A. We felt that, from the evidence we had 
available, and the general nature of this 
type of disorder, that there was a direct 
connection with his work exposures leading 

to his demise." (R. 210) 

We, therefore, feel constrained to set forth the 
further conclusions of fact as drawn by the Indus-
trial Commission: 

"The Hearing Examiner is more impressed by 
the undispute dfact that ( 1) the deceased was 
exposed to fumes on the day prior to his death, 
(2) the company physician diagnosed angio-
neurotic edema, and (3) the deceased ex-
pired 12 hours later. No testimony was pro-
duced as to what else could have caused the 
death but suffocation from the edema pro-
duced in the deceased. 
Accordingly, the Hearing Examiner finds that 
the deceased, Richard Herbert Johnson, died 
as a result of exposure to paint or similar fumes 
in the employ of the defendant. (Kennecott)." 
(R. 396) 
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POINT NO. II 

BY JUDICIAL PRECEDENT AND UT AH SUPREME 
COURT POLICY THE FINDINGS AND AW ARDS OF 
THE INDUSTRIAL COJ\IMISSION SHOULD BE UP-
HELD IF THERE APPEARS TO BE ANY EVIDENCE 
WHATSOEVER TO SUPPORT SAID DETERMINA-
TIONS. 

The Utah Legislature recognized the need for a 
degree of Admfr1istrative isoktion from the Judiciary 
ar:.d so set forch in Utah Code Annotated, (1953), 
35-2-28, the permissiible grounds upon which the 
Sl:preme Court may modify or set aside an award 
by the Industrial Commission. These grounds are: 

( 1) That the Com:rr..ission acted without or in 
excess of its powers; nnd 

(2) That the finds of fact do not support the 
award. 

The Utah Supreme Court has consistently de-
fined their reviewing policy of Administrative agen· 
cy decisions to be one cf extreme caution and the 
common enuncici.tion of such policy is that if there 
appears to be any e\ridence upon which the agency 
can rationally ba.se its decision then the Supreme 
Court will not disturb that decision. The most recen1 

reported enunciation of that policy is found in Gar· 
ner vs. Hecla Mining Company. 19 U 2d. 367, 431 
P. 2d 794, (1967) in which Chief Justice Crocket' 
stated in the majority opinion: 

"- __ It is the duty of this court to survey the 
evidence in the light most favorable to the 
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findings and order; and we cannot reverse and 
compel an award un'.ess there is credible evi-
dence ¥·i s1JJstantial contrndiction which 
points so clearly and persuasively in plaintiff's 
favor that failure to so find must be regarded as 
capr'icious and arbitr::i.ry. Conversely, if there is 
any reasonable basis in the evidence, or from 
the lack of evidence. which will justify the re-
fusal to so find, we must affirm." 

Although the above case dealt with a denial of 
an a.ward the same policy undoubtedly applies 
vvhenever an Industrial Commission decision is chal-
lenged. If there is any evidence in the record upon 
which to support the award, the court must affirm. 
In another case, Vause vs. Industrial Commission, 17 
Utah 2d 217, 407 P.2d 1006 (1965) Justice Crockett 
made it even more clear that the Supreme Court 
would not reverse the Commission's decision if any 
evidence could support said decision: 

"This courtc annot properly reverse the Com-
mission and compel an award unless there is 
credible evidence without substantial contra-
diction which points so clearly and persuasive-
ly in plaintiff's favor that failure to so find 
would iustify the conclusion that the Commis-
sion acted capriciously, arbitrarily or unreason-
ably in disregarding or refusing to believe the 
evidence." 

The Court has gone even further in the cases 
of Moray vs. Industrial Commission, 53 U. 404, 119 
P. 1023 and Wes tern Contracting vs. Industrial Com-
inission, 15 Utah 2.d 208, 390 P. 2d 125 (1964), and 
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stated that the court will not endeavor to review 
findings of fact on conflicting evidence, if the find-
ings are supported by competent evidence. In the 
latter case the court upheld an award by the Com-
mission holding: 

"Whether the injury resulted in total blindness 
to the eye was within the prerogative of the 
Industrial Commission to determine. They hav-
ing so found under the evidence in the instant 
case, we are not persuaded that they acted 
capriciously, arbitrarily, or unreasonably, m 
which event the award must be affirmed." 

The defendant, Ina R. Johnson, contends that 
pursuant to the discreation given it, the Industrial 
Commission made an award to defendant that was 
supported by substantial and compelling evidence 
and said decision could in no manner be denoted as 
acting capriciously, arbitrarily, or unreasonably. 

CONCLUSION 

Defendant respectfully submits that the award 
0£ the Industrial Commission dated March 14, 1969, 
in favor of Ina R. Johnson was supported by the 
preponderance of the evidence. The record indi-
cates to the casual reader that the greater weight of 
evidence is that Richard Herbert Johnson died of 
laryngeal edema as a proximate result of his expos-
ure to epoxy based paints and other similar paint 
fumes while employed at Kennecott. The record was 
more easily interpreted by the expertise of the medi-
cal panel This independent panel found the evi-
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dence of such magnitude that they were able to 
conclude with reasonable medical certainty that the 
cause of death was laryngeal edema resulting from 
exposure to epoxy and similar paint fumes. We con-
tend that the findings of the Medical Panel and the 
decisions of the Industrial Commission are support-
ed by the "best evidence" and therefore the award 
granted by the Commission should be affirmed by 
this court. 

Respectfully submitted, 

Thomas A. Duffin 

Attorney for Defendant 

Ina R. Johnson 

619 Continental Bank Bldg. 
Salt Lake City, Utah 
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