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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff-Appellee, : Case No. 920803-CA
V.
JASON THOMAS GENOVEST, : Priority No. 2

Defendant -Appellant.

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

Defendant Jason Thomas Genovesi appeals his conviction
for manslaughter, a second degree felony in violation of Utah
Code Ann. § 76-5-205 (1990), entered, upon a jury verdict, by the
Third Judicial District Court, in and for Salt Lake County, Utah,
the Honorable David S. Young, presiding. This Court has
appellate jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2) (f)
(Supp. 1993) (non-capital, non-first degree felony conviction).

ISSUES PRESENTED ON APPEAL
AND

STANDARDS OF APPELLATE REVIEW

In response to the issues framed by Genovesi, the State
first raises some threshold issues that may be dispositive of
part of his appeal. The issues addressed in this brief are:

I. Was there Reversible Error in the Trial Court’s
Denial of Genovesi’s Pretrial Motion to Suppress Evidence
Obtained in Two Searches of His Home? The State divides this
issue into four subissues and alternative issues, as follows:

A. Has Genovesi Waived His Search and Seizure

Argument, at Least in Part, by Failing to Properly Specify



the Evidence Obtained During the Two Searches? This issue,
not ruled upon in the trial court, is a question reviewed de
novo by this Court, thus effectively as a matter of law.

B. Even Assuming that Both Home Searches Were
Improper, Was the Trial Court’s Refusal to Suppress the
Evidence Obtained During the Searches Harmless Error?
Again, this is a de novo question, by nature addressed for
the first time on appeal. For this appeal, the State
accepts the burden of proving harmlessness. Cf. Chapman v.
California, 386 U.S. 18, 24, 87 S. Ct. 824, 828 (1967).

C. Can this Court Adequately Review the Trial
Court’s Denial of Genovesi’s Motion to Suppress Evidence,
Even Though the Trial Court Did Not Enter Fully Detailed
Findings of Fact and Conclusions of Law? The adequacy of
trial court findings, and the consequence of inadequate

findings, is again a question that is determined de novo by

the reviewing appellate court. See State v. Ramirez, 817
P.2d 774, 786-89 (Utah 1991).
D. If the Trial Court’s Ruling Can be Reviewed on
the Present Record, Did the Trial Court Correctly:
1. Determine that the First Home Search,
Performed Incident to a Medical Emergency Call to
Genovesi’s Home, Was Proper? Because the trial court
did not formally resolve this question, this Court may
effectively analyze it de novo; the underlying

"predicate facts" are deferentially reviewed, for



"clear error." State v. Vigil, 815 P.2d 1296, 1301
(Utah App. 1991).
2. Determine that the Second Home Search Was
Proper, Because Supported by the Voluntary Consent of
Genovesi’s Wife? Where consent is not preceded by
illegal police conduct, the determination of
voluntariness is a fact question, reviewed for "clear
error." Schneckloth v. Bustamonte, 412 U.S. 218, 227,
93 S. Ct. 2041, 2047-48 (1973); Utah R. Civ. P. 52(a).
But see State v. Thurman, 846 P.2d 1256, 1262, 1268-71
(Utah 1993) (apparently broadly holding that question
of voluntary consent, while "primarily a factual
question," is always reviewed on appeal as a matter of
law, without deference to trial court).
II. WwWas Defendant’s Constitutional Right to an
Impartial Jury Satisfied, Given that His Jury Was Selected from a
Panel Composed Largely of Persons Whose Last Names Begin with the
Letters "S" and "T"? This appears to be a question of law,
reviewed without deference to the trial court, asking whether
persons with last names beginning with particular letters are
"cognizable groups" for the purpose of "fair cross-section"
analysis, under constitutional guarantees that criminal
defendants shall be tried to impartial juries. See State v.
Tillman, 750 P.2d 546, 575-76 (Utah 1987) (declining to hold that
Hispanics are a cognizable group, for sixth amendment purposes,

in Utah); Walker v. Goldsmith, 902 F.2d 16 (9th Cir. 1990) (per



curiam) (persons whose surnames begin with particular letters do
not constitute cognizable groups).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

The fourth amendment to the United States Constitution
and article I, section 14 of the Utah Constitution are
practically identical in their language. The former provision
reads:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be seized.

The sixth amendment to the United States Constitution

provides:
In all criminal prosecutions, the accused

shall enjoy the right to a speedy and public

trial, by an impartial jury of the State and

district wherein the crime shall have been

committed, which district shall have been

previously ascertained by law, and to be informed

of the nature and cause of the accusation; to be

confronted with the witnesses against him; to have

compulsory process for obtaining witnesses in his

favor, and to have the Assistance of Counsel for

his defence.
The text of other constitutional, statutory, and rule provisions
pertinent to this appeal will be set forth as needed in the body
of this brief.

STATEMENT OF THE CASE

Defendant Genovesi’s Statement of the Case (Br. of

Appellant at 6-7) accurately reports that he was tried for murder

(formerly second degree murder), Utah Code Ann. § 76-5-203 (Supp.



1992), a first degree felony, in connection with the death of his
stepson. The trial jury convicted Genovesi of the lesser
included offense of manslaughter, Utah Code Ann. § 76-5-205
(1990), a second degree felony (R. 220). He was sentenced to a
prison term of one to fifteen years, and fined (R. 224).
Genovesi now appeals, alleging reversible error stemming from two
searches of his home, and in the process by which a panel of
prospective jurors was summoned to serve for his trial.
STATEMENT OF FACTS

Investigation of Death

On the afternoon of March 20, 1992, medical personnel
responded to an emergency "911" call from a home shared by
Genovesi, his wife Lisa, and her two children from a previous
marriage (R. 423-24, 496). Genovesi, who made the call, had been
at home, in charge of the children, while Mrs. Genovesi was at
work (R. 424-25). The medical workers found Genovesi kneeling
over his two-year-old stepson, Gavin Adams. Gavin appeared to be
dead, his neck broken (R. 424, 497-99, 550-54). Nevertheless,
resuscitation efforts were begun.

Police also responded to the Genovesi emergency, the
first officers arriving while the medical personnel were working
on Gavin (R. 516-18, 561-63). Officer Kenneth Patrick, who
arrived shortly after Gavin was removed by ambulance, performed a
cursory search of the Genovesi home. He seized a wash cloth that
had been used by Genovesi and the medical personnel, and took

some photographs of the home’s interior (R. 242, 245, 249). Upon



interviewing Genovesi, Officer Patrick arrested him for child
abuse (R. 10, 249).

The resuscitation efforts failed, and Gavin Adams was
pronounced dead shortly after his arrival at a nearby hospital
(R. 586). The next day, March 21, investigating Gavin’s death as
a possible homicide, Officer Patrick telephoned Lisa Genovesi.?
Mrs. Genovesi agreed to allow Patrick into the Genovesi home, to
take measurements and to search for evidence. Officer Patrick
verified Mrs. Genovesi'’s permission, restating his intentions at
least once, if not twice (R. 242-44).

Mrs. Genovesi, who was staying elsewhere in the
aftermath of Gavin’s death, arranged for a friend to meet Officer
Patrick at her home with the house key, to permit his entry (R.
244-45). Inside the home, Officer Patrick, assisted by another
officer, took measurements and more photographs--particularly of
a bunk bed from which, according to Genovesi, Gavin had fallen,
causing his fatal injuries.

In the children’s bedroom that contained the bunk bed,
the officers observed a dented section of plasterboard wall, with
a piece of hair stuck to it; they seized and preserved the hair
(R. 685-86). They also cut away and seized, as evidence, the
dented wall section and a section of carpet, also from the

bedroom (R. 245-46, 684-88).

When this case went to trial, Lisa Genovesi had resumed her
previous last name, Adams (R. 423). She is referred to as "Mrs.
Genovesi" in this brief solely for purposes of clarity.

6



Meanwhile, the autopsy of Gavin Adams confirmed that
his death had been caused by severe head and neck injuries.
Accordingly, the charge against Genovesi was upgraded from child
abuse to murder (R. 6-8).

Pretrial Motions

Before trial, Genovesi moved to suppress all evidence
seized from his home (R. 30, 41-50). Following an evidentiary
hearing (R. 238-62), the trial court found that "Lisa Genovesi,
the wife of the defendant, did tell Kenneth Patrick, in a 21
March 1992 telephone conversation, that he could go to
defendant’s and her residence to search for and collect evidence
pertinent to the death of Gavin Adams." The motion to suppress
was therefore denied (R. 112-13).

On the date set for trial, the trial court discovered
that of the forty-eight prospective jurors summoned for the case,
all but five had last names beginning with the letters "S" or "T"
(R. 315-17). The district court’s "jury clerk" explained that
this odd pattern resulted from a computer program that randomly
culled "blocks" from the nearly three thousand-member pool of
citizens available for jury service. The computer had evidently
defined many of its prospective juror "blocks" alphabetically (R.
295-310, T. 3-18 (copied in Addendum IV to Br. of Appellant)).
Defendant objected to the summoned panel. The trial court,
finding that no constitutionally "recognizable group" had been

eliminated from the panel by the computer’s method of summoning



jurors, overruled the objection (R. 309-10, T. 17-18 (Addendum IV
to Br. of Appellant)).
Trial

Once the final eight-member jury was seated, trial
spanned three days (R. 404-915). In exhaustive detail, the
medical examiner who had autopsied Gavin Adams described her
findings (R. 572-680). Based upon Gavin’s serious injuries, and
upon reference to published medical studies, she opined that
Gavin had not died as the result of a fall, as suggested by the
defense. Rather, the examiner testified, Gavin had died as the
result of homicide (R. 587-88, 624-35).2 The prosecutor
stressed this medical evidence in closing argument (R. 861-63,
871, 900).

The medical examiner also placed the time that Gavin
was injured at five to six hours before death--that is, several
hours before Genovesi placed his "911" call (R. 623). This was
consistent with the observations, by the emergency medical
workers, that Gavin appeared to be beyond resuscitative efforts
when they arrived at the Genovesi home, just minutes after the
"911" call (R. 547, 552). It was inconsistent with Genovesi’s
story, told to his wife the next day, that he had "heard a
thump, " found Gavin fallen by the bunk bed, and "immediately"

made the "911" call (R. 440).

2The examiner concluded that Gavin’s fatal head and neck
injuries had been caused by "the head being swung or moved forcibly
against a relatively fixed object . . ." (R. 619-20).

8



The "911" call, recorded on tape, was replayed at
trial: during that call, Genovesi reported that Gavin had fallen
from the bunk bed while playing with his older brother (R. 530,
855, 892).° To the responding medical personnel and police,
however, Genovesi gave inconsistent accounts: To some, he
reported that Gavin had fallen from "a crib," not a bunk bed (R.
497, 511-12, 520, 537, 565). The crib, however, was in a
different room, on a different level of the split-level home,
than the bunk bed (R. 565-67).

Genovesi also told the emergency responders that the
older brother had been with him, rather than with Gavin, when
Gavin allegedly fell (R. 520, 716-17). Genovesi’s inconsistent
accounts of what had happened to Gavin were, along with the
medical evidence, also highlighted in the prosecutor’s closing
argument (R. 855-56, 860, 867).

A State’s expert witness testified that the hair, found
in the dented section of the home’s bedroom wall during the
second search, "could have come" from Gavin’s scalp (R. 703-04).
However, during closing argument, the prosecutor acknowledged
uncertainties on this question, and on the question of whether

the wall dent had been made by Gavin’s head (R. 904-06).*

3The "911" tape has not been transmitted to the State with the
record on appeal; the recited portion of Genovesi’s statement on
the tape is taken from the prosecutor’s closing argument.

‘Because the hair found in the wall had been broken off,
rather than pulled out, it contained no hair root tissue for DNA
comparison, which might have allowed a more certain conclusion that
it had come from Gavin’s scalp (R. 708).

9



The wash cloth, taken from the Genovesi home on March
20, the day of the emergency call, was not offered into evidence.
Numerous photographs of the home’s interior were admitted, but
without differentiation between those taken on March 20, and
those taken March 21, during the search permitted by Mrs.
Genovesi (State’s exhibits 5-29, R. 294).

The dented plasterboard wall section and piece of
carpet, seized during the March 21 search, were admitted into
evidence (R. 690-93). Neither item, as it turned out, was
claimed by the State to be especially probative of its homicide
theory. Instead, the defense used them heavily, calling expert
witnesses--two engineers, not medical experts--to testify about
elaborate tests they had performed by dropping a bowling ball on
to the piece of carpet, and by swinging a bowling ball and a
dumbbell against a piece of plasterboard similar to that taken
from the Genovesi home (R. 391-96, 780-803, 815-28). Perhaps
using measurements taken by Officer Patrick (this is not clear),
the engineers used fifty-three inches as the height of the bunk
bed in the Genovesi home (R. 735, 741, 796). The defense thus
attempted to show that Gavin Adams’s death could have been caused

by a fall from the bunk bed on to the carpeted floor below.®

The defense was a bit more detailed than described in the
main text: Genovesi actually attempted to show that Gavin could
have died from a combination of a bathtub fall several days
earlier, which was then compounded by the purported bunk bed fall
(R. 416, 469-71, 890). Main text references to "a fall," as the
defense theory of the cause of Gavin’s death, are intended to
encompass both claimed mishaps.

10



Evidently not satisfied that the elements of murder had
been proven, the jury found Genovesi guilty of manslaughter. He
now appeals, alleging reversible error in the denial of his
pretrial motions.

SUMMARY OF ARGUMENT

Because Genovesi failed to fully specify which evidence
was obtained in each of the two separate home searches, he has
effectively waived the opportunity to achieve suppression of some
evidence, on appeal, unless this Court invalidates both searches.
One seized item complained of by Genovesi was not even offered
into evidence, and the propriety of its seizure is therefore a
moot question on appeal.

Even assuming that the trial court should have
suppressed all of the seized evidence from use at trial, the
error in failing to do so was harmless beyond a reasonable doubt.
The evidence seized from the Genovesi home was unnecessary to
prove the State’s case. Genovesi was convicted on the strength
of overwhelming evidence, unrelated to any possible impropriety
in the two home searches, that Gavin Adams did not die in an
accident, but because of an assault by Genovesi.

The testimony supporting the denial of Genovesi’s
pretrial motion to suppress evidence was uncontradicted and
internally consistent. The only pertinent, unaddressed factual
issue, involving the scope of Mrs. Genovesi’s consent to the
second home search, can be conceded by the State for this appeal.

Therefore, this Court can review the denial of Genovesi’s
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suppression motion on the present record, and need not remand the
issue for a more detailed trial court ruling.

Genovesi’s motion to suppress was properly denied. The
first search was conducted incident to Genovesi’s emergency call,
and incident to his arrest, also made at that time. - The search
was cursory in nature, and properly limited in scope to the
exigency that prompted it. The trial court’s ruling that the
second search was authorized by voluntary consent was correct,
for there is no inkling that Mrs. Genovesi’s consent was obtained
by coercion. The consent probably did not contemplate the
physical cutting away of parts of the home. However, the trial
court’s refusal to suppress the pieces of wall and carpet seized
in this manner was harmless beyond a reasonable doubt: those
items were wholly insignificant as State’s evidence.

Genovesi’s motion to strike the summoned jury panel was
also properly denied. Genovesi fails to show systematic
exclusion of any properly "cognizable" or "distinctive" groups
from the jury panel. His argument that such groups can be
defined solely from the first letters of their surnames has been
squarely rejected by the other courts that have considered it.
The panel reflected the broad range of relevant citizen
backgrounds, and was therefore a proper, "fair cross-section"

source for the selection of Genovesi’s trial jury.
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ARGUMENT
POINT ONE
THERE WAS NO REVERSIBLE ERROR IN THE TRIAL
COURT'S DENIAL OF GENOVESI’'S MOTION TO
SUPPRESS EVIDENCE.
Introduction
Genovesi requests reversal of the trial court’s denial
of his motion to suppress evidence, which was founded upon his
allegation that both the March 20 and 21 home searches violated
constitutional search and seizure principles. The March 20
search, he argues, went beyond the scope of what was permissible
incident to his "911" call. He then argues that the March 21
search was not supported by legally adequate, voluntary consent,
and that it also exceeded the proper scope contemplated by Mrs.
Genovesi’s consent.
Before proceeding to the issues framed by Genovesi, the
State raises two threshold issues. Considered in tandem, these

two issues permit rejection of Genovesi’s search and seizure

argument altogether.

A. Genovesi'’s Nonspecific Motion to Suppress Impedes
his Claim to Appellate Relief.

The State’s first threshold issue involves Genovesi’s
inadequate specification of the precise relief sought. Genovesi
has not, either in the trial court or on appeal, ever fully
specified which items of evidence were seized during the March 20
search, as opposed to the March 21 search. 1In fact, his written
motion to suppress, challenging "the warrantless search," only
addressed the latter search (R. 30, 41-49, copied in Appendix I
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of this brief). Genovesi did not challenge the March 20 search
until the hearing on his motion to suppress (R. 253).

As follows, such lack of specificity causes problems
for Genovesi. If he proves that only one of the two searches was
improper, only some uncertain portion of all the seized evidence
will be subject to the exclusionary rule. There is also one
item, apparently assailed by Genovesi as wrongfully seized, that
was never offered into evidence, and therefore is not a proper
subject for this appeal.

l. Photographs: When Taken?

Twenty-five interior photographs of the Genovesi home
were admitted at Genovesi’s trial (State’s exhibits 5-29, R.
294). Photos were taken during both the March 20 and 21
searches, but nothing in the record ties any of the photos
admitted at trial to a specific search date. It seems likely
that some of the photos were taken during each of the two
searches.

Therefore, if only one of the two searches is ruled
improper on appeal, only the photos taken during that search are
subject to suppression, while photos taken during the other,
proper search remain admissible. This leaves a problem: which
of the photos are to be suppressed? In short, Genovesi has not
specified the precise relief due to him if only one search was
improper. But as the movant for suppression of evidence, such
specification has always been his duty. See Utah R. Crim. P.

12(a) (a pretrial motion "shall state with particularity the
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grounds upon which it is made and shall set forth the relief
sought") .

Accordingly, if this Court holds that only one of the
searches was improper, it should deem the prospect of suppressing
photographs taken during such search to be waived. See Utah R.
Crim. P. 12(d) (failure to make timely request constitutes waiver
thereof). Put another way, unless Genovesi convinces this Court
that both searches were improper, he cannot achieve suppression
of any of the photographs that were admitted at his trial.

2. Wash Cloth: Mootness

While complaining about the seizure of a wash cloth
during the March 20 search (Br. of Appellant at 10), Genovesi
neglects to mention that this item was neither offered nor
admitted into evidence at trial. Therefore, the question of
whether the wash cloth should have been suppressed has no bearing
on his criminal prosecution.® As such, that question is moot,
and under Rule 37(a), Utah Rules of Appellate Procedure, it
should not be addressed. Burkett v. Schwendiman, 773 P.2d 42, 44
(Utah 1989) (question is moot where its resolution cannot affect
the litigants’ rights).

3. Hair, Piece of Wall, Piece of Carpet.

The record does show that the hair that "could have
come" from Gavin Adams’s head, the dented section of wall in

which the hair was found, and the section of carpet were all

*If the wash cloth was unreasonably seized, Genovesi’s remedy
would simply be that it be returned, or if not returned, that he be
compensated for its loss.
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seized during the March 21 search. These items will be addressed

at the appropriate points in this brief.

B. Even if Genovesi’s Motion to Suppress Was
Erroneously Denied in All Aspects, Such Error Was
Harmless Beyond a Reasonable Doubt.

This Court does not need to sort out Genovesi'’s vague,
nonspecific motion to suppress. Instead, it can decline to
address the propriety of either of the two challenged searches.
As its second threshold issue, dispositive of Genovesi’s search
and seizure arguments, the State submits that any error in the
admission of the seized evidence, against Genovesi’s pretrial
motion to suppress, was harmless.

For purposes of this analysis, this Court may assume,
without deciding, that both searches of Genovesi’s home were
improper, and that all evidence obtained during those searches
should have been suppressed. Even so assuming, Genovesi’s
conviction need not be reversed for the failure to suppress that
evidence at his trial.

1. Reasons for Harmless Error Analysis.

Harmless error analysis is, of course, a legitimate and
venerable approach to trial errors involving procedural and
evidentiary rules. E.g., Utah R. Crim. P. 30(a); Utah R. Evid.
103(a); Utah R. Civ. P. 61 (harmless error rules mandating that
trial errors that do not affect "substantial rights" shall be
disregarded). See generally State v. Verde, 770 P.2d 116, 120-22
(Utah 1989); State v. Knight, 734 P.2d 913, 919-20 (Utah 1987)

(discussing harmless error). Such analysis serves the beneficial
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purpose of avoiding needlessly duplicative new trials, thereby
conserving trial court resources:

[I]f the fabled "day in court" is permitted

casually to multiply into twenty days in court,

the inevitable consequence is that, by the

inexorable law of mathematics, nineteen other

litigants are denied any court time at all, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>