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L. JURISDICTIONAL STATEMENT.

This case is an appeal from a grant of summary judgment in favor of Jeffery F. Ward
and Jon Q. Ward (the “Wards”). Pursuant to Utah Code Ann. § 78-2-2(3)(j), this Court has
appellate jurisdiction.

II. ISSUE PRESENTED FOR REVIEW AND STANDARD FOR
APPELLATE REVIEW.

Issue Presented for Appeal:

Did the trial court correctly rule that a specific deed call to a monument controls over
a course and distance call?

Standards for Appellate Review:

Mahan Khalsa (“Khalsa”) appeals from the trial court’s denial of his motion for
summary judgment and its ruling in favor of the Wards’ cross-motion for summary judgment.
A trial court’s legal conclusions are reviewed for correctness. Standard Fed. Sav. & Loan
v. Kirkbride, 821 P.2d 1136, 1137 (Utah 1991).

III. DETERMINATIVE STATUTES AND RULES.

The following are the determinative statutes and rules implicated by Khalsa’s appeal:

A. UTAH CODE ANN. § 57-3-102(1);
B.  Utah R. Civ. P. 56(c) and (e).

See Addendum Exhibit A, which is a copy of this statute and rule.



1V. STATEMENT OF THE CASE.

The Wards purchased a certain parcel of land located in Midway, Utah (the “Ward
Parcel”) from Homer Ellsworth (“Ellsworth™) on July 4, 1978 by means of a Uniform Real
Estate Purchase Contract (“Ellsworth Contract”). [Record on Appeal (“R.”) 222,
Memorandum Decision at § 3.] Immediately after purchasing the Ward Parcel from
Ellsworth, the Wards took possession of the land up to the Epperson Ditch. [R. 222,
Memorandum Decision at § 5.] The Wards have occupied, farmed, and cultivated the Ward
Parcel continuously since 1978, planting crops of hay, alfalfa, or grain annually. [R. 132,
Wards’ Statement of Undisputed Facts at ¢ 7.] The Wards recorded the Ellsworth Contract
on September 12, 1980. [R. 222, Memorandum Decisions at § 3.] After completing
installment payments under the Ellsworth Contract, the Wards recorded a warranty deed on
April 15, 1987, [R. 157, Affidavit of Jon Q. Ward (Jon Ward Affidavit”) at §§ 11-12; R.
144, Affidavit of Jeffery F. Ward (“Jeft Ward Aftidavit”) at 4§ 10-11.]

The eastern boundary of the Ward Parcel is described in both the Ellsworth Contract
and the Wards’ warranty deed as running “along a ditch.” [R. 222, Memorandum Decision
at 9 3-4.] It is undisputed that the ditch referred to in the legal description is the Epperson
Ditch. [R. 222, Memorandum Decision at § 4.] The Epperson Ditch 1s a large irrigation
canal that has not moved or changed course for at least 65 years. [R. 157, Jon Ward
Affidavit at § 14; R. 145, Jeff Ward Affidavit at § 13.] When the Wards negotiated the

purchase of the Ward Parcel with Ellsworth in 1978, they agreed that the boundary would be



the Epperson Ditch. [R. 158, Jon Ward Affidavit at § 6; R. 146, Jeff Ward Affidavit atq 6.]
The Epperson Ditch has represented the historical and natural boundary between the Ward
Parcel and Ellsworth’s remaining land. [R. 157, Jon Ward Affidavit at § 14; R. 145, Jeff
Ward Affidavit at§ 13.] For example, the natural slope of the land from west to east required
that only property to the east of the Epperson Ditch could be irrigated with water from it.
Because the Wards own additional property to the west, they irrigated all of the land west of
the Epperson Ditch using water from another irrigation canal on their property. [R. 157-56,
Jon Ward Affidavit at ] 15-16; R. 145-44, Jeff Ward Affidavit at §f 14-15.]

Khalsa purchased a parcel of property in 1999 that shares the eastern border with the
Ward Parcel. [R. 221, Memorandum Decision at §10.] The course and distance calls in both
the Wards’ and Khalsa’s legal descriptions start and end at the Epperson Ditch. The only
difference is that the eastern boundary of the Ward Parcel is described as “along a ditch”,
while the western boundary of Khalsa’s warranty deed omits the call to “along a ditch” and
describes a straight line. [R. 222-21, Memorandum at § 3 and 10.]

In May 2002, Khalsa, without any warning or explanation, entered onto the Ward
Parcel and destroyed a fence that had been constructed in 1990 that ran along the Epperson

ditch. [R. 222, Memorandum Decision at§ 6.] Plaintiff caused a new fence to be constructed



that encroached on the Ward Parcel. Consistent with their long-term ownership and
occupation of the Ward Parcel, the Wards removed Khalsa’s newly constructed fence.'

Thereafter, Khalsa initiated this Lawsuit claiming that he was entitled to a declaration
that he is the owner of a small strip of property (approximately ' acre) that lies on the
western side of the Epperson ditch. The Wards counterclaimed seeking to quiet title in the
Epperson Ditch as the boundary between their properties based on the plain language of the
legal description contained in the Ellsworth Contract and their warranty deed and by
operation of the doctrine of boundary by acquiescence.

Course of Proceeding and Disposition of the Trial Court:

Khalsa moved for summary judgment arguing that he was entitled to a declaration
quieting title in the disputed property based on a recent survey showing the “course bearings
and distances” described in Khalsa’s warranty deed calls for a straight line just west of the
Epperson Ditch. [R. 83, Affidavit of Bing Christensen (“Christensen Affidavit”) at § 5]

The Wards opposed Khalsa’s motion and filed a cross-motion for summary judgment
based on the well-established rule of deed construction that the specific deed call to and

along the Epperson Ditch controls over any conflicting call by course and distance. The

'The parties asserted competing claims for trespass. The Wards also asserted a
counterclaim to quiet title to an easement across Khalsa’s property. Those claims have been
settled by the parties. Therefore, the sole issue before this Court relates to the competing
quiet title claims of the boundary dispute.



Wards also argued that issues of fact on their counterclaim for boundary by acquiescence
precluded summary judgment in favor of Khalsa.

The trial court issued a memorandum decision granting the Wards’ cross-motion and
denying Khalsa’s motion for summary judgment. [R. 232-224, Memorandum Decision.]
The trial court found in its ruling that the call to and along the Epperson Ditch controls the
boundary location. The trial court further ruled that because of the Wards’ prior recording
and their long term possession of land up to the Epperson Ditch, Khalsa was on notice of the
Wards’ ownership. On January 30, 2004, the trial court entered a Final Judgment and Quiet
Title Decree, quieting title to the Wards in the center line of the Epperson Ditch. [R.256-53,
Final Judgment and Quiet Title Decree.]

V. STATEMENT OF FACTS.

The following is a summary of the Wards’ Statement of Undisputed Facts and
Response to Khalsa’s Statement of Facts, that were set forth in its memorandum in support
of its motion for summary judgment, and unrefuted by Khalsa:

1. The Wards purchased the Ward parcel from Homer Ellsworth (“Ellsworth’)
on July 4, 1978 by means of a Uniform Real Estate Purchase Contract (“Ellsworth
Contract”). The Ellsworth Contract was signed by Ellsworth and conveyed the following
described parcel:

Commencing at a point located South 13.88 feet (4.23 meters) and West

2320.67 feet (707.34 meters) from the South one-quarter corner of Section 3,

Township 4 South, Range 4 East, Salt Lake Base and Meridian; thence South
98°55'45" West along a fence line 361.52 feet (110.19 meters); thence North

5



00°09'22" East along a fence line 674.12 feet (205.47 meters); thence North
89°55'01" East along a fence line 453.38 feet (138.19 meters); thence South
07°54'36" West along a ditch 680.80 feet (207.51 meters) to the point of
beginning.
(emphasis added). A copy of the Ellsworth Contract was recorded at the Wasatch County
Recorder’s Office as Entry No. 120840, Book 135, pages 344-46, on September 12, 1980.
[R. 159, Jon Ward Affidavit at ] 2-4; R. 147, Jeff Ward Affidavit at ] 2-4.]

2. The eastern boundary of the Wards’ legal description calls to the eastern
boundary of the Ward Parcel as being “along a ditch”, which is the Epperson Ditch. When
the Wards negotiated the transaction in 1978, they agreed with Ellsworth that the eastern
boundary of the property would be the Epperson Ditch. [R. 158, Jon Ward Affidavit at§ 7;
R. 146, Jeff Ward Affidavitat § 7.]

3. The Epperson Ditch is a large irrigation ditch and is a clear physical barrier
between the Ward Parcel and the adjacent parcel retained by Ellsworth. [R. 157, Jon Ward
Affidavit at § 14; R. 145, Jeff Ward Affidavit at q 13.]

4. The Epperson Ditch has existed in its current state for at least 65 years and has
not moved or changed course during that time. [R. 157, Jon Ward Affidavit at q 14; R. 145,
Jeff Ward Affidavit at § 13.]

5. Since July 4, 1978, the Wards have occupied their property up to western edge

of the Epperson ditch. Every year since 1978, the Wards have tilled the soil, planted and

harvested their crops, driven tractors and other farm equipment up to the Epperson Ditch.



[R. 158-57, Jon Ward Affidavit at 4§ 8 and 14; R. 146-45, Jeff Ward Affidavit at 9 8 and
13.]

6. The Ward Parcel and the adjacent property slope from west to east. Thus,
only properties to the east of the Epperson Ditch traditionally were irrigated with water from
the Epperson Ditch. [R. 157-56, Jon Ward Affidavit at ] 15-16; R. 145-44, Jeff Ward
Affidavit at Y 14-15.]

7. All of the property to the west (i.e., the Ward property — owned by the Ward
family for over 65 years) is irrigated by another irrigation ditch to the west, known as the
West Bench Ditch. [R. 157-56, Jon Ward Affidavit at § 15; R. 145, Jeff Ward Affidavit at
q14.]

8. Essentially, property to the west of the Epperson Ditch was useless to Ellsworth
because he could not irrigate property to the west because of the nature slope of the land to
the east. Moreover, the Epperson Ditch was a natural impediment to Ellsworth’s use and
enjoyment of land west of the ditch. [R. 156, Jon Ward Affidavit at § 16; R. 144, Jeff Ward
Affidavit at § 15.]

9.  Consistent with their ownership of the property up to the Epperson Ditch, in
approximately 1990, Wards constructed a fence along the western border of the Epperson
Ditch. [R. 156, Jon Ward Affidavit at § 17; R. 144, Jeff Ward Affidavit at § 16.]

10.  In 1999, Khalsa purchased his tract of land that shared a common border with

the Wards and recorded a warranty deed on June 1, 1999. The legal description in Khalsa’s



warranty deed omits any reference to the Epperson Ditch. [R.221, Memorandum Decision
at 9§ 10.]

11. The course and distance calls in both the Wards’ and Khalsa’s warranty deeds
are identical on their common border 1n that they both start and end at the same point — the
Epperson Ditch. The only difference between the two legal descriptions is that the Wards’
legal description goes “along the ditch” while Khalsa’s calls for a straight line. [R.222-21,

Memorandum Decision at §§ 3 and 10; see Illustrative Drawing Below)]

w

WARD PARCEL
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12.  The fence constructed on the boundary of the Epperson Ditch by the Wards in
1990 was undisturbed until May of 2002, when Khalsa destroyed the fence without prior
warning or explanation. [R. 222, Memorandum Decision at § 6; R. 156, Jon Ward Affidavit
atq 17-19; R. 144, Jeff Ward Affidavit at § 16-18.]

13.  In November 2001, Khalsa commissioned Bing Christensen (“Christensen”)
to survey the property “according to the course bearings and distances reported in their
respective legal descriptions.” [R. 83, Christensen Affidavit atq 5]; see also [R. 130-29, The
Wards’ Response to Plaintiff’s Statement of Facts at §9 8-10.] Christensen never states in
his affidavit filed in support of Khalsa’s motion for summary judgment that he plotted the
Ward Parcel boundary according to the legal description contained in the Wards’ warranty
deed, only that he plotted the boundary according to the “course bearings and distances”, thus
ignoring the specific call to “along a ditch”. [R. 83, See Christensen Affidavit generally.]

VI. SUMMARY OF ARGUMENT.

This Court should uphold the trial court’s grant of summary judgment in favor of the
Wards quieting title to the center of the Epperson Ditch. The undisputed evidence
establishes that when the Wards purchased the Ward Parcel from Ellsworth on July 4, 1978,
they agreed to establish the Epperson Ditch as the eastern boundary of their property. The
language of legal description, topography of the property, and historical use and possession

all support the trial court’s ruling. Indeed, the trial court correctly recognized that under the



undisputed facts of this case, the call to the Epperson Ditch controls over the bearing and
distance calls and acreage reference. Khalsa’s arguments to the contrary are unavailing.

First, Khalsa’s reliance upon the language of his own legal description is misplaced.
Because the Wards recorded the Ellsworth Contract nearly twenty years before Khalsa
purchased his property, his interest is junior to any conflicting interest of the Wards.

Second, the Christensen Affidavit filed in support of Khalsa’s motion for summary
judgment does nothing to support his argument on appeal, because Christensen admittedly
only plotted the “course bearings and distances” in the Wards’ legal description and did not
give effect to the call to the Epperson Ditch.

Third, fundamental cannons of deed construction require that where there is a conflict
between a call to a monument as a boundary and a call by course and distance, the monument
call prevails.

Fourth, the cases of Mahas v. Rindlisbacher, 808 P.2d 1025 (Utah 1990), Williams v.
Oldroyd, 581 P.2d 561 (Utah 1978), and Scott v. Hansen, 422 P.2d 525 (Utah 1966), are all
directly on point and cannot be distinguished in any meaningful way. The precedent created
by these decisions is stated succinctly as follows — “Fixed monuments or markers of a
permanent nature which can be definitely identified and located take precedence over calls
of courses and distance, or plats, or amounts of acreage.” Scott v. Hansen, 422 P.2d 525,

527-28 (Utah 1966). The trial court properly relied upon these cases.
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Fifth, Khalsa’s assignment of error based upon an argument that the Wards’ legal
description fails to close is untimely and unsupported by any evidence. Khalsa failed to raise
this argument below, and presented no evidence to the trial court to support this assertion.

Sixth, Khalsa’s suggestion that the Court should find issues of fact relating to the
intention of the parties, if it decides to uphold the trial court’s ruling, is similarly misguided.
Khalsa himself moved for summary judgment based upon the plain language of the legal
descriptions. Moreover, he failed to dispute any of the material issues of fact set forth in the
Wards’ Statement of Undisputed Facts. Therefore, the trial court appropriately found no
issues of fact precluding summary judgment.

Finally, should the Court decide to reverse the trial court’s decision for whatever
reason, summary judgment in favor of Khalsa is inappropriate because the Wards should be
allowed to present evidence of boundary by acquiescence. Indeed, the Wards have occupied
the land up to the Epperson Ditch for over 25 years. Thus, even if the Court disagrees with
the trial court’s ruling, the Wards should have the opportunity to prove their boundary by

acquiescence counterclaim.

11



VII. ARGUMENT.

1. THE TRIAL COURT CORRECTLY FOUND THAT THE CALL TO
THE EPPERSON DITCH IN THE WARDS’ LEGAL DESCRIPTION
CONTROLS OVER ANY CONFLICTING CALLS BY COURSE AND
DISTANCE.
In granting the Wards’ cross-motion for summary judgment the trial court held that
“Utah case law is clear on the issue of whether reference to a monument or marker will
prevail over a conflicting metes and bounds description.” [R. 229, Memorandum Decision.]
Specifically, the court found that the call to the Epperson Ditch in the Wards’ legal
description controls over the conflicting course and distance description that references a
straight line. [R. 228-27, Memorandum Decision.]
Khalsa seeks to have this Court ignore the call to “along a ditch” in the Wards’ legal
description and quiet title to him based upon his legal description that omits any reference
to the Epperson Ditch. Khalsa’s arguments, however, are contrary to Utah law and the

undisputed evidence in the record, and this Court should uphold the trial court’s ruling in

favor of the Wards.
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A. ' Khalsa’s Legal Description is Irrelevant Because He Had Notice of
the Wards’ Ownership of the Property up to the Epperson Ditch

Pursuant to the Prior Recorded Contract and Warranty Deed.
Khalsa correctly notes that the principal intent of the rules of deed construction is to
give effect to the intention of the parties. See, e.g. Am. Jur. 2d Boundaries § 2 (“The primary
function of a trial court resolving a boundary dispute is to ascertain the intent of the parties
at the time of the original subdivision of a tract of land.””) Khalsa claims, however, that the
trial court erred when “it ignored the intent of the grantor of the two warranty deeds.” [Pg. 6,
Brief of Appellee.] Khalsa mistakenly refers to the legal description contained in his own
warranty deed, dated May 28, 1999, as evidence of the grantor’s intent. Utah Code Ann. §
57-3-102(1) provides that a document affecting interest in real estate “from the time of
recording with the appropriate county recorder, [shall] impart notice to all persons of their
contents.” The Wards’ purchased their property on July 4, 1978 using a standard form of the
Uniform Real Estate Purchase Contract. [R. 222, Memorandum Decision at § 2.] The
Ellsworth Contract describes the eastern boundary as “thence South 07°54'36" West along
a ditch 680.80 feet (207.51 meters) to the point of beginning” (emphasis added). [R. 222,
Memorandum Decision at § 3.] The Wards duly recorded the Ellsworth Contract, thus
imparting notice to Khalsa and his predecessors of the Wards’ interest in the property as it
ran along the Epperson Ditch. [R. 222, Memorandum Decision at§ 2.] Indeed, the 1978 sale
from Ellsworth to the Wards was the first subdivision of this property and the Wards were

the first to purchase and record any sale of property from Ellsworth.
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In Wilson v. Schneiter’s Riverside Golf Course, the Utah Supreme Court expressly
held that an earlier recorded notice of purchase had priority over a subsequently recorded
deed. 523 P.2d 1226 (Utah 1974). In Wilson, the plaintiff recorded a notice of a real estate
purchase in April 1965. The defendant recorded his deed in November 1965. The plaintiff’s
and defendant’s legal descriptions overlapped by more than two acres. The court ruled as
follows: “Plaintiff’s having recorded their notice of purchase prior to the recording of
defendant’s deed, the defendant becomes the subsequent purchaser and is deemed to take
with notice of the plaintiff’s interest.” Id. at 1227. Thus, even though the two legal
descriptions described a portion of the same property, the plaintiff prevailed because he
recorded notice of his purchase first.

Similarly, the Wards’ recorded the Ellsworth Contract and their warranty deed years
before Khalsa purchased his property and recorded his warranty deed. Hence, Khalsa is the
subsequent purchaser and his rights are junior to any conflicting rights of the Wards. The
only issue before this Court is whether the proper construction of the language contained in
the Wards’ legal describes a boundary that runs along the Epperson Ditch, or in a straight
line. Whatever Khalsa’s legal description says is irrelevant, because Ellsworth could not
convey to Khalsa or his predecessors what he had already conveyed to the Wards. The trial
court correctly looked to the language contained in the Wards’ legal description to determine

the respective ownership rights of the parties.
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B. Khalsa’s Reliance Upon the Affidavit and Survey of Bing
Christensen is Misplaced.

Khalsa refers to the Affidavit of Bing Christensen in support of his argument that the
trial court erred in quieting title to the Wards. Indeed, the only basis upon which Khalsa
asserted he was entitled to summary judgment was that Christensen had conducted a survey
that showed “the course bearings and distances reported in their respective legal
descriptions” ran in a straight line just to the west of the Epperson Ditch. [R. 83, Christensen
Affidavit at § 5.] By his own admission, however, Christensen only plotted the “course
bearings and distances” and did not give any effect to the call to “along a ditch” in the
Wards’ legal description. [R. 83, Christensen Affidavit at § 5.]

No where does Christensen attest that he attempted to give effect to the call to the
Epperson Ditch in the Wards’ legal description. [R. 83, Christensen Affidavit.] Thus, he
reaches his conclusions, only by ignoring the call to “along a ditch” in the Wards’ legal
description. Christensen’s affidavit, therefore, does nothing to support Khalsa’s claim that
the grantor’s intent was not to create the Epperson Ditch as the boundary to the property sold
to the Wards in 1978.

C.  The Trial Court Correctly Interpreted Utah Law When it Ruled
That the Call along the Epperson Ditch Controls.

The trial court correctly interpreted Utah law, finding that the call to “along a ditch”
takes precedence over a conflict of courses or distances. [R. 229-28, Memorandum

Decision.] Khalsa argues that the trial court misinterpreted the rules of construction and
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Utah case law by not ignoring the call to the Epperson Ditch in the Wards’ legal description.
Khalsa misinterprets the decisions of Utah courts and applicable rules of interpretation.

1. Fundamental Principles of Deed Construction Require That
the Court Give Effect to Monument Calls.

Khalsa acknowledges the well-established rule that “[w]here the calls for locations

of boundaries to land are inconsistent, other things being equal, resort is first had to natural

objects or landmarks, next to artificial monuments, then to adjacent boundaries (which are

considered a sort of monument), and thereafter to courses and distances.” 12 Am. Jur. 2d.

Boundaries at § 61 (emphasis added). “Natural objects, artificial monuments, and adjacent
boundaries, . . . will ordinarily, in the case of conflict in the description of boundaries to land,
control all other calls.” 12 Am. Jur. 2d. Boundaries § 63; see also 12 Am. Jur. 2d.
Boundaries § 71 (Courses and Distances) (“In the case of conflicting descriptions, courses
and distances are controlled by and must yield to monuments whether natural or artificial.”)

Khalsa attempts to characterize the language in the Wards’ legal description as
following within some exception to this cannon of deed construction. The exceptions relied
upon by Khalsa, however, are wholly inapplicable to the facts of this case. First, Khalsa cites
the Utah cases of Neeley v. Kelsch, and Hancock v. Planned Development Corporation for
the proposition that general references are controlled by specific descriptions. See 600 P.2d
979 (Utah 1979) and 791 P.2d 183 (Utah 1990). The legal descriptions in both Neeley and
Hancock are markedly different from that contained in the Wards’ legal description, and

therefore, these cases are inapposite.
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In Neeley, a metes and bounds legal description was followed by the general
statement: “The parcel consists of all land lying north of the County Road which, in actuality,
1s approximately 15 acres instead of 22 acres.” Id. at 980. Importantly, there was no call to
a monument as a boundary within the legal description. See id. The metes and bounds
description, however, failed to include several parcels north of the county road that the
grantor owned. See id. The court noted that the “general description” to “all land lying north
of the County Road” was “meant only to affirm the land described by metes and bounds lay
north of the road.” Id. at 982 (emphasis added). The Utah Supreme Court ruled that even
though the trial court originally ruled that there was a mutual mistake between the original
grantor and grantee, the deed should not be reformed to include all of the original grantor’s
land north of the county road. Thus, the court affirmed ownership consistent with the metes
and bounds description, because in this limited situation “the specific description in chains

and degrees prevails over the general references to the location of a boundary.” Id. at 982

(emphasis added).

Conversely, the Ward legal description does not contain a “general” reference to an
area as in Neeley, but rather a specific call to the eastern boundary of the Ward Parcel as
“along” the Epperson Ditch. The fact that the Neeley Court found a metes and bounds
description controlling over the general reference to the statement of “all land lying north of

the country road” outside of the main body of the legal description does not create an
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exception from the general rule applicable to this case that calls to specific monuments as
boundaries control conflicting course and distance calls.

Similarly, Hancock v. Planned Development Corporation is inapposite. 791 P.2d 183.
In Hancock, the issue was whether an exception contained in the plaintiff’s metes and bounds
legal description enclosed a disputed strip of land when the conveyance stated it was “subject
to a fence line encroachment along east line.” Id. at 184-85. The court ruled that the
exception did not limit the metes and bounds description because the words “subject to” are
commonly associated with attempts to give notice of potential encumbrances and not as
means of “diminishing the quantum of the estate granted.” Id. at 186. Clearly, the legal
description in Hancock did not reference the “fence line encroachment” for the purpose of
defining the boundary of the property, but only for the purpose of giving the grantee notice
of a potential encumbrance. The Wards’ legal description contains no such limitation,
referring specifically to the Epperson Ditch as the eastern boundary of the Ward Parcel.

Likewise, the exceptions relied upon by Khalsa in the American Jurisprudence treatise
deal with entirely different factual situations, and thus, are not persuasive. For instance,
Section 61, after stating the rule that monuments control conflicting course and distance
descriptions, provides that “[w]here, however, it is apparent that a mistake exists with respect
to the calls, an inferior means of location may control a higher one.” 12 Am. Jur. Boundaries
§ 61. Although this statement is not explained, the case of Neeley v. Kelsch is cited as

providing an example of this exception. As previously noted, the clear mistake in Neeley was
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the general reference to “all land lying north of the county road” while all of the land north
of the county road was not included within the legal description. The Neeley decision did
not consider the issue in this case — whether a specific call to a monument as a boundary
controls a conflicting course and distance call. Thus, in this limited situation where a course
and distance call conflicts with a general reference to a monument, “an inferior means of
location may control a higher one.” The Wards’ legal description contains a specific call to
the Epperson Ditch as a boundary, and therefore, controls.
Likewise, Khalsa’s reliance upon the exception noted in Section 64 of the American
Jurisprudence treatise on Boundaries is misplaced. It provides in its entirety as follows:
Courses and distances and other inferior calls may control monuments
and natural objects in cases of clear mistake, where the calls for monuments
are inconsistent with each other, or where some other sufficient reason exists
for disregarding the general rule, as where it is apparent from the instrument
that boundaries are to be determined by means of location other than the
monument, or where the location of the monuments is inaccurate.
Courses and distances may be used as guides by which to find natural
objects or to determine, in cases of doubt, which of two or more natural objects
is the one intended. In other words, they may explain latent ambiguities.
The doctrine that monuments prevail over courses and distances is
never adhered to where it would lead to an absurdity or where it would defeat
a grant when, by rejecting a call for one or more monuments, the deed may be
upheld and the manifest intent of the parties made effectual.
12 Am. Jur. 2d. Boundaries § 64. As expressly stated within, the exceptions noted in Section

64 are intended to deal with instances where there is a conflict between more than one

monuments or the location of a monument is uncertain. In those limited situations, courts
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may rely upon course and distances descriptions to assist in determining the location of a
monument or to correct a clear mistake. In this case, however, there is no conflict between
different monument calls, and there is no dispute about the location of the Epperson Ditch.
[R.221, Memorandum Decision at § 4-6.] Moreover, there is no other compelling evidence
that requires this Court to disregard the well-established rule.

In this case, disregarding the call to the Epperson Ditch would result in an absurdity.
Indeed, the undisputed evidence establishes that because of the natural topography of the
land, the area above the Epperson Ditch was useless to Ellsworth because not only did the
ditch provide an obvious obstacle to his use and enjoyment of the small sliver of farm land,
but he had no means of irrigating the land to the west of the Epperson Ditch. [R. 157-56, Jon
Ward Affidavit at ] 15-16; R. 145-44, Jeff Ward Affidavit at §{ 13-15.] Itis inconceivable
that under these facts Ellsworth would have carved out a small sliver of property 680' long
on the opposite side of the Epperson Ditch from his remaining property that he could not
irrigate. Indeed, disregarding the call to “along a ditch” would create an artificial boundary
where a long standing monument boundary has existed for over 65 years. [R.157,Jon Ward
Affidavit at § 14; R. 145, Jeff Ward Affidavit at § 13.] This is clearly not the purpose of the
exception noted in Section 64 of the treatise.

Next, Khalsa c;ites Section 62 in support of his position.

In determining boundaries of a tract of land, it is not permissible to

disregard any of the calls if they can be applied and harmonized in any
reasonable manner, but if there is an actual contradiction between the calls in
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the description of land, so that they are irreconcilable, the court may reject or
disregard the one which is false or mistaken.

Calls which cannot be complied with because they are vague or
repugnant may be rejected or controlled by other material calls which are
consistent and certain. And an inconsistent call should be disregarded if
thereby all the rest of the calls are reconcilable and the description perfected.

12 Am. Jur. 2d. Boundaries § 62. Khalsa argues that if the call to the Epperson Ditch is
1gnored, then the rest of the legal description is harmonized. This argument, however, begs
the question of which call should be prevail — the call to the Epperson Ditch or the course and
distance call for a straight line. Again, there is nothing vague or uncertain about the call
along the Epperson Ditch. A conflict arises when the physical line of the ditch is compared
with the course and distance call that references a straight line just to the west of the
Epperson Ditch. Because the conflict arises not from the call along the Epperson Ditch but
from an inferior inconsistent course and distance cal<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>