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IN THE UTAH COURT OF APPEALS

LYNDA F JONES,

Plaintiff-Appellee APPELLANT'S REPLY BRIEF

ALAN D JONES,

)
)
)
)
Vs )
)
)Oral Argument Requested
)
)

Defendant-Appellant Case No. 2004-0192CA

~ALAN JONES [hereinafter "ALAN"] presents the
following "rebuttal" and "respdnse" arguments to those
raised in LYNDA JONES’ [hereinafter "LYNDA"] BRIEF.
I

LYNDA’s FINANCIAL NEEDS
AND ALAN’s ABILITY TO PAY

LYNDA asserts [Pages 15-16 of her BRIEF]
satisfactory compliance with the Jones vs Jones, 770
P.2d 1072 (Utah Supreme Court 1985) criteria for an
alimony award. In Jones the Utah Supreme Court
identified the three criteria of primary concern in an
alimony award, thus:

This Court has described the purpose of
alimony: "[Tlhe most important function of
alimony is to provide support for the wife as
nearly as possible at the standard of living
she enjoyed during marriage, and to prevent
the wife from becoming a public charge."
English v. English, 565 P.2d at 411. With
this purpose in mind, the Court in English
articulated three factors that must be
considered in fixing a reasonable alimony
award:
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[1] the financial conditions and
needs of the wife;

[2] the ability of the wife to
produce a sufficient income for
herself; and

[3] the ability of the husband to
provide support.

Id. at 411-12 (citations omitted). See also
Gramme v. Gramme, Utah, 587 P.2d 144, 147
(1978); Fletcher v. Fletcher, Utah, 615 P.2d
1218, 1223 (1980). Nowhere in the trial
court’s memorandum decision, its findings of
fact, or its statements made on the record at
the conclusion of the hearing is there any
indication that the court analyzed the
circumstances of the parties in light of these
three factors. And our attempt to perform
this analysis through a review of the record
evidence compels us to conclude that the trial
court abused its discretion in fixing the
alimony award.

770 P.2d at 1075. Emphasis added.

The foregoing "judicial" standards (i.e. "factors")
have been legislatively incorporated into the statute
applicable to alimony awards, namely Section 30-3-
5(a) (7), Utah Code (which includes additional criteria,
not necessarily pertinent to this appeal). [The statute
avolds the gender-based "husband" and "wife" labels and
standards which are facially unconstitutional.]

a. LYNDA’S financial needs.

As an appendix [pp. A-19 thru A-22 to her BRIEF],
LYNDA included her financial declaration which was
introduced as evidence before the District Court at the

July 2003 trial. Condensed to its operative "core", the
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examination" questioning (by Mr Homer, counsel
ALAN) :
Question (by Homer) : And the

THE COURT: And you’ve allotted nothing for
clothing; is that correct?

Ms JONES: No, because when I need clothes
I usually charge them and that’s why I have
credit card bills, and you know, I am a
professional person. I am required to dress,
you know, appropriately for that position.

THE COURT: So you do buy clothes, but you

didn’t put clothes in that column. What do you
think you spend per month in clothing?

MS. JONES: I'd say $1,000 a year.

for

TRANSCRIPT OF PROCEEDINGS, pages 57, 1line 23, through

page 58, line 8. Emphasis added.
The foregoing "sworn testimony" evidence
significant, for two reasons:
First, LYNDA’s "monthly" clothing "expense" is
less than $85 per month ($1000 per vyear,
divided by twelve months) .
Secondly, the "clothing expense" is apparently
"double-counted" in the $975 per month "credit

card" expense described below.

is

Ultimately, the COURT---departing again from its role

as a neutral fact-finder hearing the testimonial

evidence---again assumed the role of an advocate and

raised the "clothing expense" to $300 per month. The

Court'’s written "finding" on this item 1is thus:
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8. This Court finds that the Petitioner’s
attested unmet financial need of $300.00 per
month is understated. By taking into account

the reasonable amount of expenses associated

with clothing and dry-cleaning, this Court

finds that the petitioner’s unmet financial

needs are closer to $500.00 per month.
RECORD at pp. 282-283. FINDINGS OF FACT. Emphasis
added. Not only does this evidence ignore the
arithmetic calculation (to "add back in" as "income"
the $171+ excessively taken as an income tax
withholding), but "double-countg" the clothing expense,
which the witness testified were/had been charged
against her credit cards.

The monthly expenses in the FINANCIAL DECLARATION- -
EXHIBIT #9 i1include an amount of $975.00, which
notwithstanding the word "specify", weren’t. Upon
cross—examinationkn/ALAN’s counsel, LYNDA acknowledged
that such payments were for "credit card payments", for
indebtednesses incurred after ALAN’s unemployment
terminated the alimony revenue she had received.

Examined in the long-run, several observations and
conclusions are warranted:

First, given the fact that LYNDA received

"advanced warning" of ALAN’s economic plight--

-months before he had attempted to work with

her to "settle out" the perpetual alimony

claims, and she wouldn’t---LYNDA runs out and
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(because the $30,000 in credit card debt will
be paid down to zero), and lastly (3) LYNDA
has been awarded---albeit improperly---
for/with a "judgment" for $30,000+ for the
"unpaid alimony" for those same expenses which
she incurred when ALAN wasn’t paying. In like
fashion, if believed she’s "going in the hole"
at the rate of $200 per month each month, most
people would "cut back" somewhere: one either
reduce the incurring of new expenses or one
reduces the outgoing expenses. This would be
particularly the case when LYNDA, by then
having been so served with the "modification
petition" was "on notice" the alimony might
drop, and drop significantly, particularly in
light of her own $40,000 annualized income.
In similar fashion, LYNDA claims a
monthly "mortgage payment" of $1400+, which in
today’s "reduced interest marketplace"
purchases a whole lot of house! A "new" house
acquired post-divorce: LYNDA arguably not only
is "doing quite well" (particularly vis-a-vis
ALAN, who doesn’t even have his own house),
but has ostensibly "moved up", as she does not

live in the former marital residence. That the
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"mortgage" might be re-financed (and/or some

day "paid off") has particular bearing on

LYNDA’'s claimed "needs".

Thus, LYNDA’s actual expenses---rather than being
merely a couple hundred dollars "in the hole"---when
properly understood are not merely a "negative $200"
compared to monthly revenues---but rather are, in the
long-term, hundreds and hundreds of dollars "ahead" of
her income.

b. LYNDA’'s ability to support herself.

LYNDA earns $50,000 per year; ALAN earns about
$16,000-17,000. She’'s certainly able to support
herself. She is in no danger of becoming a "public
charge".

Obviously, everyone---given the opportunity---can
have "needs" (actually "wants", disguised as "needs" or
described as "expenses", many of which are reflective
of discretionary <choices). Everyone, given the
opportunity, can spend as much money as they have,
particularly when the spender---as the case in an
alimony situation---doesn’t have to "earn it".

¢. ALAN's ability to provide support.

ALAN disagree’s vigorously with LYNDA’s and the
District Court’s characterization that he "voluntarily

terminated" his employment (as a District Sales
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Manager, with Lawson Fasteners) and the implications
thereof. That he voluntarily terminated his employment
IS TRUE. What is incorrect and misleading is the
inference LYNDA (and, arguably, the District Court)
would draw that ALAN voluntarily quit is $70,000 per
year position. He didn’t. ALAN testified that at the
time he actually quit [during the spring or summer of
2000] he was facing a situation where, as a result of
the corporate pay-scale re-structuring, his "earnings"
would decrease from the $60,000-t0o-5$70,000 range, to an
annualized amount in the $23,000-range. While the
District Court didn’t want to believe the $23,000
annualized earning ALAN was anticipating, it 1is
nevertheless the truth. And the District Court is
- certainly not at 1liberty to disregard such sworn
testimony. [ALAN wouldn’t have documentary evidence of
that amount, because he didn’t stick around with Lawson
waiting to earn that significantly diminished amount.]

As noted previously in ALAN’'s opening BRIEF, it
would have been unreasonable and unrealistic---given
the fact that he had the "alimony obligation" (as it
has been referred to, although not necessarily with
that exact phrasing) of $16,800 per year---that he
would be expected to sustain that "alimony obligation®
(District Court’s frequently-utilized term) when his
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entire "takehome" pay (income of $23k, less withholding
deductions for income taxes, etc.) would likely be not
too much more than the $16,800 he was expected to be
paying LYNDA in alimony! Thus, it was entirely
reasonable for ALAN to leave his employment with
Lawson. [In similar vein, it would be interesting---
hypothetically---to ascertain how the District Court
would have handled ALAN’'s employment, at Lawson, at the
$23,000 annual earnings amount. One can safely assume
that LYNDA---wanting $16,800 per year from his $1l6k
earnings---would want the same amount from his $23k
annual earnings!]

To characterize ALAN'S situation as
"underemployment" as the Court does---as recited by
LYNDA’s BRIEF, quoting the Court---evidences a judicial
misunderstanding of the facts and a disregard of the
legal standards governing the alimony award: arguably
bordering on an "abuse of discretion". Indeed, the
District Court’s continuing characterization of the
"voluntary quit" (undersigned’s terminology) situation,
while simultaneously ignoring the economic realities of
the situation, and the District Court’s pre-occupation
with the "obligationg" analysis---with its result that
ALAN cannot move to Montana, because there are no sales

manager jobs in that State (not that the District Court
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fact based on factors enumerated in statute governing
proceeding to modify divorce decree]; and Willey vs
Willey, 866 P.2d 547 (Utah App 1993) ([trial court must
make sufficiently detailed findings on each of the
governing factors to enable reviewing court to insure
the trial court’s discretionary determination was
rationally based upon those factors].

In the foregoing, the District Court---whether or
not ALAN stayed with Lawson (at $23k annually) or not--
-made no "finding" as to the effect upon ALAN (i.e. his
"ability to provide support"). As noted in ALAN’'s
opening BRIEF, the "equitable" comparison of the two
parties’ relative incomes would nevertheless prove to
be "inequitable", even visibly so: ALAN at $23k, LYNDA
at $50k, and he’s expected ("obligated") to give her
$6k (or $16k), with the resultant disparity (even if he
gives her only $6Kk):

LYNDA has $56k in annualized "income",
including alimony.

ALAN has $17k in annualized---albeit
"imputed"---"income", because the Court
ignored the unrebutted testimony: ALAN earns
what he earns, regardless of the "subjective"
reasons therefor.

II

TRIAL COURT’S REFUSAL TO RENDER JUDGMENT
(I.E. MODIFICATION OF ALIMONY) RETROACTIVELY
CONSTITUTES AN ABUSE OF DISCRETION

Ex-wife LYNDA advances [see Page 20 et seq of her
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In similar fashion, the "retroactivity" of the
entitlement 1s premised upon widespread Jjudicial

acceptance that such "petitions for modification" are

effective ‘"retroactively" (i.e. to the date of
"filing"---or more accurately, the date of service upon
the responding ex-spouse); that judicial acceptance

arises from the correct interpretation and application
of Section 78-45-9.4(4), Utah Code, as analyzed above.

Likewise, the specific "facts" material to the
District Court’s determination [i.e. "material change
of circumstance" pertinent to ALAN’s diminished income
(i.e. "ability of payor spouse to provide alimony
support") as well as LYNDA’s claimed "need" for
continuing alimony support] were essentially unchanged
during the entirety of the "modification" proceeding.
With respect to ALAN’'s income, his "income" was
essentially reduced to the $8.00 per hour
(approximately $16,000 per year) range---and that
doesn’'t reflect those periods of time when he was
hospitalized with a bleeding esophagus, in a comatose
condition for days, and m"under doctor’s order" to
refrain from working for a year following discharge
from the hospital---which "doctor’s orders" he was
obligated, notwithstanding the continuing

jeopardization of his heath, to disregard. [See RECORD
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interests. :
CONCLUSION

The District Court’s award of $500 monthly alimony
was improperly adjudicated against ALAN: not upon the
statutory criteria (her "needs" as contrasted with her
"wants" and/or as described as her "expenses"; her
presentiy—manifested.her ability to provide for her own
support; and his own inability to provide support,
particularly in the inequitably-excessive amounts
dictated by the Court), but rather from the Court’s
misanalysis of the situation at hand. Not only did the
District Court "abuse its discretion" in effecting the
award (by ignoring those criteria and/or by overlooking
the evidence, in the Court’s zeal to concentrate upon
the "obligation"), but the Court has implemented a
truly "inequitable" result which is readily apparent.

The District Court’s continuing, myopic focus upon
ALAN’s "obligation"---which is not the issue before the
Court---to the seeming exclusion of examining LYNDA'Ss
economic situation (i.e. actual need, ability to
support self, and so forth), including the lack of any
specific findings and analysis the specific impact upon
the parties themselves, is an abuse of discretion and
cannot support the inequitable alimony award. The $500

per month is facially "inequitable", given the evidence
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before the Court.
Respectfully submitted this 14th day of January,

2005.

orngy for Appellant
ALAN D JONES

CERTIFICATE OF DELIVERY

I certify that I caused two copies of the foregoing
REPLY BRIEF OF APPELLANT to be hand-delivered or
mailed, first-class postage prepaid, to Ms Amy E Hayes,
Attorney at Law, Dart, Adamson & Donovan, 370 East
South Temple Street, Suite #400, Salt Lake City, Utah
84111, this 14th day of January, 2005.
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