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(N THE SUPREME COURT
oF THE STATE OF UTAH

Y S HANSEN, et all, for nmself
oo and on behalt of 191 other
coms sinlarly sitnated,

Plaintirts-Respondents,

VR
Sho T ERHOOD OF LOCOMOTIVIS
AREMEN AND ENGINEKMEN and
oball st of BROTHICRHOOD OF
ocCOMOTIVE FIREMEN AND
NG INEMIEN,
Detendants-Appellants.

("axe No.
11726

BRIEF OF RESPONDENTS

NATURE OF THE (CASE

Iisisan action by 192 Kennecott emplovees to
coverdiwmages from defendants for breach of contraet

Phreaeh of fiduciary duties, arising out of written
eral promises to pay strike benefits to plaintiffs
g the 1967-68 strike at Kennecott Copper Corpora-

DI

S el

Utal properties, which promises defendants re-



DISPOSITION IN THE LOWER COURT

The case was tried to the court without a jury, ang
the court rendered a judgment in favor of plaintiffs n !
the aggregate sum of $220,278, together with intereg
thereon and costs. The ruling of the lower court yy
based upon its findings of fact and conclusions of |y,
filed and entered herein. (R. 579-595)

RELIEF SOUGHT ON APPEAL

The defendants-appellants seek a reversal of the
lower court’s judgment in favor of plaintiffs. Plaintiffs.
respondents respectfully seek to have this court affimm |
the lower court’s decision in all respects and to grant
respondents their costs on appeal.

STATEMENT OF FACTS

In the fall of 1966, defendants commenced an organi- -
zational campaign among the cmplovees of Kennecotl
Copper Corporation (“Kennecott”) designed to attract |
plaintiffs and other Kennecott employees into member-
ship in the defendant unions. (R. 396)

As part of this organizational campaign, the de-
fendants through their various officers, including In-
ternational officers, general organizers and other author-
ized representatives, repeatedly represented, promised. |
and guaranteed to plaintiffs, both orally and in writing, |
that they would receive strike benefits, varying from
$90.00 to $150.00 per month per man, in the event they
joined defendants and a strike occurred at Kenneeoft -
(R. 396 and Exhibits P-1, page 195, and P-54)
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During at least the final three months of this organi-
salional campaign, authorized representatives of defend-
unts represented to plaintiffs that they would be paid
mese strike benefits regardless of the outcome of the
{orthcoming representational election, held June 20, 21,
1967. (R. 397)

Plaintiffs, induced by and in reliance upon these and
other representations and guarantees, and particularly
fhose regarding strike benefits, joined as members of
defendants and thereafter performed all obligations and
duties required of members, including payment of dues,
attendance at meetings and serviece of picket duty. (R.
297 and Exhibits 8, 11, 16, 18, 21 and 51)

From July 15, 1967, to March 29, 1968, plaintiffs,
among other Kennecott employees, engaged in a strike
at the Kennecott properties in Utah, which strike was
anthorized and engaged in by defendants and other
unions at Kennecott. (R. 397 and Exhibit P-138)

Shortly after the commencement of this strike at
Nennecott, the plaintiffs were included, among all mem-
hers of Local 844, on a strike payroll submitted to de-
fendant Brotherhood for the payment of promised strike
henefits; but plaintiffs were stricken from this strike
pavroll by H. K. Gilbert, Brotherhood President, and
vere refused any promised strike benefits whatever from
defendants. (R. 763-764 and Exhibits P-78 and P-79)

Defendants throughout the above-mentioned strike
Period paid full strike benefits to all members of Lodge



844 other than plaintiffs, which persons had joineg that
lodge prior to the 1966-67 organizational campaign, (R
917-939 and Exhibits P-79 to 84)

At no time did defendants disqualify any meyp,, -
from receiving such strike benefits because of any gy
side earnings during the strike period; nor did defey.
ants make any inquiry concerning the outside earnings .
of those members receiving strike benefits during {j
particular strike. (R. 158, 215, 879, 89S, 929, and 934-935)

POINT 1

THE FINDINGS OF FACT UPON WHICH THE
JUDGMENT BELOW IS BASED ARE AMPLY
SUPPORTED BY THE EVIDENCE.

1. The Evidence Supports the Finding that the
Plaintiff Oliver was a Member of the B.L.F". & E.

The defendants contend that there is no evidence
in the record to support the finding that the plaintiff
Steven James Oliver was a member of the defendant
unions at the time of the strike involved in this suit
Since he had been left off the initial B.L.F. & E. strike
payroll, Exhibit P-78, Oliver was called as a witness to
clarify his membership position, and to avoid the very
contention now made by defendants.

Oliver testified that, at the urging of Warren D
Cole, chairman of the defendant local, he signed the
necessary papers and joined the defendants in May,
1967. (R. 1073) At that time he executed an application
for membership in the B.L.F. & E. (Exhibit P-139) and
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. statement releasing him from membership in his previ-
i union, the Mine, Mill and Smelter Workers. (R.
w4) Oliver testified that he was at that time shown
a cpy ol the B.L.F. & K. Constitution and was told
by Cole that, as a member of the B.L.F. & E, he would
,.;,(,,eive strike benefits whether the forthcoming union
Jection was won or lost by the B.L.F. & E. (R. 1074)
Oliver further testified that, upon commencement of the
Kennecott strike, he performed picket duties for the
pLF. & E. (R. 1076)

At no time prior to commencement of this action
did the BL.F. & L. raise any question as to whether
Oliver was qualified as a member to receive B.L.F. & E.
strike benefits, The union accepted his services on the
picket line, and when he inquired of Cole why he had
not heen paid strike benefits, all Cole stated was “The
tirand Lodge has renigged on their contract, and you
won't get any.” (R. 1076)

The defendants contend that the records in evidence
show no payment of dues by Oliver to the B.L.F. & E.
On the contrary, the lower court granted leave to the
defendants to try to support this contention at the trial
itom dues payment records maintained by Kennecott,
and the defendants failed to offer any such records.
(R 1072, 1079)

The record is clear that Oliver joined the B.L.F. & E.
i the same manner as all of the other plaintiffs. The
oy way in which Oliver’s situation differs from the
ofber plaintiffs is that he was erroneously excluded from

<t



the initial strike payroll, Exhibit P-78. At least Ol
other paintiff, B. I.. Uliberri, was also erroneously ey
cluded from P-78, and the defendants nevertheless stip.
lated that he was a member in good standing of g,
B.L.F. & E. (R. 1060) ’

2. The Evidence Supports the Finding That the
Plaintiff Esquival is a Proper Party Plaintiff,

Defendants assert that the plaintiff Herbierto Fg
quival is not entitled to recover damages in this aectiop
because he did not timely intervene as a plaintitf, [t
is true that Esquival was not included on plaintitfs
list of intervenors filed May 24, 1968. (R. 232) However,
on that day plaintiffs sought by motion and were granted
a one-week extension, to May 31, 1968, for the joinder
of further plaintiffs in the action. (R. 229) On May 3,
1968, interrogatory answers of Esquival were filed and
served on the defendants. (R. 251-253) Plaintiffs’ coun-
sel, through simple oversight, failed to include Esquival
on a supplemental Notice of Joinder. However, at the
time of filing of Esquival’s answers, it was expressly
stated therein that each plaintiff filing said answers,
including Esquival, should be added to Exhibit A to the
plaintiffs’ original answers. (R. 242) That Exhibit A,
in response to defendants’ interrogatories, set forth
those persons who had authorized this action and who
intended to be plaintiffs in the action. Plaintiff Esquival
was included in that category just the same as all other
plaintiffs, and defendants had knowledge of that fact

Defendants made no objection to the extension
sought by plaintiffs for further intervention, and they
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nade no ohjection to the filing or content of Esquival’s
ipterrogatory answers. Esquival, like all of the plain-
iiffs herein, had been promised strike benefits by de-
rendants, was in all respects properly within the class
of plaintiffs involved and fully answered the interroga-
tories propounded to him by defendants. (R. 251-253)
Having been given practical notice of Esquival’s joinder
as a plaintiff, and having made no objection thereto,
defendants waived any objection they might have had
to Bsquival’s participation in the damage award in this

aetion.

3. The Evidence Supports the Finding that the
Defendants Placed No Condition Other Than
Membership on the Payment of Strike Benefits.

The defendants state that the Constitution of the
BLF. & E. itself “prohibits the granting of strike bene-
fits to members not in the bargaining unit represented
by the union.” (Def. Brief, p. 6) For that proposition,
the Court is referred to pages 195-199 of the B.L.F. & E.
Coustitution, Exhibit P-1. There is absolutely no refer-
ence whatever in pages 195-199 of Exhibit P-1 to a
“hargaining unit represented by the union,” let alone
any provision which would limit the payment of strike
hemefits to persons within such a unit. On the contrary,
the provisions cited even provide for the payment of
sich benefits to non-members, as well as members. (Art.
10, Sec. 3(a) and (b), p. 195, Exhibit P-1)

There is a clear record in this case that strike ben-
'fits were in no way conditioned upon a person’s job
dlassification or bargaining unit. L. L. Tman, who was

7



in charge of the B.L.F. & E. organizational campaig
testified that persons outside the B.LL.F. & E. bargainjné
unit had been solicited for membership and tolg that
they would, upon joining, qualify for B.L.F. & E, strike
benefits. (R. 1206) Further, the record discloses that,
in prior Kennecott strikes, the B.L.F. & E. paid styik
benefits to persons who were not within the bargaining
unit represented by the B.L.F. & E. (R. 926)

The record in this case is replete with documentary
evidence and testimony to the effect that the B.L.F. & E
and 1its representatives at no time during the organiz.
tional campaign conditioned the payment of strike bepe.
fits upon B.L.F. & E. success in that campaign or the
subsequent election or upon any factor other than men-
bership in the defendant unions. (R. 689, Fairbanks:
R. 869, 871, 877,, Oneida; R. 901-902, Lawson; R. 976
977, Hansen; R. 1043, Yates; R. 1048, Weichert; R. 1141,
Trujillo; R. 1200, 1210, 1217, Iman; R. 1233, 1241, ('ole,
and Exhibits P-8, 16, 17, 18 21 54 62 and 65)

Even before all the evidence was in, the defendants
stipulated that from March 24, 1967, and for a period of
some three months thereafter, the B.IL.F. & K. and itx
representatives represented to the plaintiff that they
would be paid strike benefits if they were members in
good standing and voted for the B.L.F. & L. at the
NLRB election regardless of the outcome of the election.
(R. 1061) Defendants further stipulated that certai
written “flyers” were circulated to plaintiffs which stated
that strike benefits would be paid to members regard
less of the election results. (R. 670-671)



Thereafter, during the course of the trial, A. 11.
gilbert, president of B.LLF. & E. admitted that he knew
pat the B.L.F. & K. representatives were promising
srike benefits to the plaintiffs and that he did not
instruet them to condition that promise upon anything
other than joining the union. (R. 782-783) L. L. Iman
«orroborated the matter by his testimony that he re-
¢alled no one in the Grand Lodge ever telling him that
there was any condition upon the payment of strike
henefits other than joining the B.L.F. & E. (R. 1217)

4. The Evidence Supports the Finding that Rep-
resentations and Promises of Strike Benefits
were made by Authorized Representatives of
Defendants.

(Contrary to the assertion in defendants’ brief that
L. L. Iman “arrogated to himself” the authority for
carrying on the Utah organizational campaign of the
BLF. & E., the defendants at trial admitted that there
were no less than thirtyv-eight B.L.F. & E. field repre-
sentatives, general organizers and special organizers in-
volved in that canipaign. (R. 739-740 and Exhibit P-53)
Those organizers, under Art. 2, Sec. 8 of the B.L.F. & E.
(onstitution, had the express duties of soliciting new
members, taking application fees and making daily re-
ports to the International President of the work per-
formed by them. (Exhibit P-1, pp. 43-44)

The record in this case clearly supports the propo-
sifion that the entire Utah organizational campaign was
conceived, commenced and carried out with the knowl-
wlee, and pursuant to authority of, the defendant Inter-

9



national. The details of the Utah organizationa] eary.
paign were initially outlined at a Grand Lodge mecting
at Lake Tahoe, Nevada, in September 1966. (R. 57.
and Exhibit P-85) H. E. Gilbert, B.L.F. & E. Presidens,
engaged his brother-in-law, L. L. Iman, on a “speciy
assignment” to run the Utah organizational campaigy,
(R. 58 and Exhibit P-89A) The various general g
special organizers of the B.L.F. & E. were told to cop.
tact Iman on their arrival in Salt Lake City. (Exhibit
P-111, 112, 123) Gilbert assigned B.L.F. & E. field rep.
resentative Morelli to relieve Iman temporarily in Fe.
ruary, 1967 as head of the Utah organizational campaign
(Exhibits P-106, 107) and it was Morelli who informed
Gilbert by letter that an unconditional promise of strike
benefits to all members, regardiess of job classification,
had been made from the very beginning of the campaign.
(Exhibit P-41)

E. F. Brehany, International Vice President, who
attended the March 24, 1967 debate and took no excep-
fion to the representation made there that B.L.F. & b
strike benefits would be paid regardless of the election
outcome, was sent to that debate on express orders of
the International president. (R. 1198 and Exhibit P-110)
There is abundant evidence that, throughout the organi-
zational campaign, L. L. Iman reported in detail on the
progress of that campaign to Gilbert, the International
President. (R. 1191-1193 and Exhibits P-85 to P-139)
Iman testified that he called to Gilbert’s attention, either
orally or in writing, every matter of significance in the
campaign. (R. 1196) Even as early as November 21,
1966, Iman sent Gilbert copies of the handbills and flyers

10



weing used in the campaign. (Exhibit P-93) Not only
{id Gilbert have knowledge that strike benefits were
heing promised to prospective new members in Utah,
Lt he personally arranged for Iman to be provided with
fhe details of all strike benefits paid to members of
Lodge 844 in prior years, so that that information could
e used as a recruiting tool. (Exhibit P-109)

The defendant International paid all expenses of
the Utah organizational campaign, which expenses to-
talled $63,069.80. (R. 737 and Exhibit P-47) Certain of
the handbills and flyers which promised strike benefits
were in fact prepared by the B.L.F. & E. in Cleveland,
Ohio, and transmitted to Utah for circulation in the
campaign. (R. 758-759, 1103, 1104, and Exhibits P-54,
(0, and 70) E. F. Brehany, Vice President of the B.L.F.
& L., actively involved himself in circulating to prospec-
tive new members flyers containing strike benefits (R.
1109-1110), and R. J. Whitlock, a member of the Board
of Directors of the B.L.F. & E., also participated actively
in organizational efforts, including the circulation of
sirike benefit materials. (R. 1136-1137)

Even assumning arguendo that L. L. Iman did not
have actual authority to make the promises he admittedly
made with respect to strike benefits, the record is clear
that Iman had apparent authority to make those repre-
sentations. Iman assured all Grand Lodge representa-
fives, local lodge members and officers “on many occa-
sions” that the payment of strike benefits to all who
had joined the B.L.F. & E. had been “cleared and ap-
roved by President H. E. Gilbert by telephone.”” (Ex-
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hibit P-8) The president of the defendant loca] sai
that he was told “time after time” that the Internatioy,
President had cleared or given approval to the Pro.
cedures and statements employed in the organizatiog
campaign. (Exhibit P-51) He further indicated that
had the impression “that the drive was being conducteqg
with Grand Lodge approval of all facets involved apg
that I should not question the authority of those
charge.” (Exhibit P-51) Iman expressly requested gy
thority from the International President to promise 4|
new members that they would receive strike henefits
and Gilbert gave him that assurance, which was they
incorporated in a handbill circulated among plaintiffs.
(R. 756-757 and Exhibits P-41 and D-162-163)

In one handbill circulated among and rclied upon
by plaintiffs, it was expressly represented by the Griev-
ance Committee of Lodge 844 that its members had
personally spoken to International President Gilbert
about B.L.F. & K. benefits and had been advised that
Gilbert was “giving the whole matter his personal guid
ance.” (R. 1201-1202 and Exhibits >-159 and D-144) One
of the most widely distributed flyers used by the B.L.F
& E. in its campaign was a bogus $100 Dill entitled
“B.L.F. & E. Money” and containing the picture of its
International President. That flyer pertained solely to
strike benefits, and said such benefits were not merely
promised but were “guarantecd.”” (lixhibit P-60)

Even if one were to disregard the obvious apparent
authority of L. L. Iman to bind the B.L.F. & E. at the
time he acted, it is clear that those acts were impliedly
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J

atified by the (irand Lodge in all respeets. (R. 1189,

197, 1232, 1233)

= The Evidence Supports the Finding That the

De

Plaintiffs Beck, D. P. Bennett, Glen Bennett,
Carter, James, Kendrick, Tsutsui, Gale and T.
N. Turner are Entitled to Recover Strike Ben-

eits.

After granting defendants’ motion to dismiss the
action as against a number of plaintiffs who had failed
(o retain counsel and intervene as parties in the aetion,
fhe trial court made the following ruling with regard to
the nine aforenamed plaintiffs, who defendants contended
dould he dismissed for failure to timely file interroga-
tory answers:

THE COURT: [T]he motion as to Beck, D.
Jennett, (i. Bennett, Carter, James, Kendriek,
Txutsui, Gale and Turner will be denied, however,
if upon the termination of this trial, that is, both
partiesx resting their case, defendant can show any
prejudice, the Court will reconsider said motion
of dismissal. (R. 804)

Plaintitf rested its case on June 25, 1968 and de-
fendants rested their case on the next day. (R. 1148,
1266) At the time defendants rested, they made no
attempt whatever to show any prejudice caused them
by the failure of said nine plaintiffs to file interrogatory
answers in the matter.

Defendants state, at page S of their brief, “As the
reeord stands, it is completely devoid of any evidence
shatsoever witl regard to these plaintiffs.” On the

13



contrary, these plaintiffs were not excluded from tpe de-
fendants’ stipulation, made at the commencement of trial,
that strike benefits were promised to all persong
licited for B.L.F. & E. membership during its organiza.
tional campaign. (R. 671) These nine plaintiffs ey,
included on the initial roster of members qualified fy,
strike benefits, and each signed that roster. (Exli
P-75) They were also included on a list specifying the
number of dependents each member had, which was ngeg
in calculating the amount of strike benefits due. (Ex.
hib P-76) They were also included on the initial styike
payroll duly approved by the officials of the B.LL.F. & &,
(Exhibit P-78)

The uncontroverted evidence in this case is that the
promise of strike benefits was made to all plaintiffs,
including these nine plaintiffs. (Exhibits P-8, 16, 17,
18, 21, 41 and 51) The defendants have interrogated all
other plaintiffs, either at the trial or by written inter-
rogatories, as to their reliance upon the promises of
strike benefits made to them. (R. 148, 178, 220, 299, 321.
344, 353, 364, 372, 386, 456 and Interrogatories Nos. 50,
51, 54, 55, 62, 63, and 64, and the answers thereto, I
128-129 and 245 et seq.) Defendants cannot cite a single
instance where a plaintiff did not join the B.L.F. & L
in reliance, in part at least, upon such an offer of strike
benefits. In light of that record, it would be completely
unresaonable to assume that any of these nine plaintiffs,
having obviously been made the same promises, failed
to rely upon the same in joining the defendant Unions

14



These plaintiffs, like all the others, were injured as
o resull of the defendants’ breach of contract and of
e fiduciary duties owed them, and there is no good
weason to exclude them from participation in the damage

qward of the trial court.

¢. The Evidence Supports the Findings that the
Promises of Strike Benefits Were Made
Throughout the Period of the Organizational

Campaign.

Defendants have constructed an elaborate argument
against a contract recovery here, based upon the faulty
premise that since many of the plaintiffs joined the
union prior to a certain date when defendants admit they
were making “guarantees’ of strike benefits, those plain-
tiffs cannot be said to have joined in response to those
guarantees and promises, However, defendants’ argu-
ment completely disregards the abundant documentary
evidence and testimony at trial to the effect that such
mconditional promises and gnarantees were made not
only after a certain date, but were made repeatedly by
the defendants throughout the entire course of the organ-
izational campaign, from October, 1966, to June, 1967.
(See Exhibits P-1, 11, 21, 41, 51 72 and 140)

The record discloses that the organizational cam-
paign commenced in early October 1966. (Exhibits P-85
to 91) Joseph Trujillo, one of the B.L.F. & E. special
organizers, testified that he actively solicited new mem-
bers during the latter months of 1966 as well as the first
six months of 1967. (R. 1096-1097) The record is clear
tiat varions general organizers of the B.LL.F. & E. par-
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ticipated actively in the organizational campaign oy,
December, 1966 on, and that each one of them repeateqly

represented and promised to the plaintiffs that, if they

joined the B.L.F. & E., they would be entitled to recei, :
strike benefits in the event of a strike. (R. 1097, 11¢;

1136; Exhibits P-8, 11, 16, 18, 21, 41, and 51)

L. L. Iman, the B.L.F. & K. representative in charge

of the campaign, was questioned “from the very begin.

ning” by one of the B.L.F. & K. general organizers ahoyt

Iman’s representation that all full dues paying members,
regardless of job status, would be paid strike benefits.
(Exhibit P-41)

That defendant’s representatives informed plantiffs
throughout the entire organizational period that all men
bers would receive strike benefits regardless of the re
sults of the election is most profoundly established hy
the interrogatory answers of H7 of the plaintiffs that
such a promise was made to them before the debate
of March 24, 1967. (R. 245 ¢t scq.)

Defendants contend that Exhibit P-54, attached as
Exhibit B to the Court’s finding number nine,, was not
distributed until after February 1, 1967, and that, as a

result, the promise contained therein could only be the

basis of a contract between the defendants and those

plaintiffs joining the union after that date. This asser-
tion again disregards the uncontroverted testimony of
Joseph Trujillo, who prepared most of the handbills and

flyer material utilized in the organizational campaigh.

1

that Exhibit P-54 was “more widely distributed than any” |
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ol was distributed “nany, many times throughout the
pargie” (R. 1137-1138)

Finally, defendants’ contention that it was not until

;‘ Jter February 1, 1967, that promises of strike benefits

qore made to the plaintiffs even disregards the stipula-
jons of record herein that the B.L.F. & K. representa-
fiyes promiised strike benefits to the plaintiffs “during
the period of the campaign cominencing in September
of 1966 and through June 20th, 1967.” (R. 671 and 1060-

1061)

7. The Evidence Supports the Finding that the
Plaintiffs were Engaged in a Strike Authorized
by the B.L.F. & E.

The defendants contend that the plaintiffs were not
engaged 1n a strike at Kennecott which was authorized
v the B.LLF. & E. Certainly there can be no question
that the plaintiffs were engaged in a strike. (R. 1061)
Thus the only qesution is whether that strike was author-
med by the BULEF. & 150 H. K. Gilbert, President of the
International, issued the strike call of Kennecott. (R.
i) Contrary to his testimony that he called a strike
of those men in the bargaining unit represented by the
BLF. & E. (R. 794-795), Gilbert’s actual strike authori-
zation, in the form of a telegram to Mr. E. F. Brehany,
Was not so limited, and expressly granted authority for
‘ndge 844 and its members to go on strike effective July
51967, (Kxhibit P-138) Plaintiffs were, of course,
members of l.odge 844 and were therefore included in
that strike eall.
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All members of Lodge 844, including the plaintiffy
were notified by their lodge officers of the strike call,
and all were told to report for B.L.F. & K. picket duty,
(R. 141-142) Defendants stipulated that the plaintifs,
reported to the B.L.F. & E. strike headquarters yy
signed for and served picket duty for the B.LF. &
(R. 1061) The plaintiffs, while serving such picket dufy,
carried a placard announcing they were on strike oﬁ
behalf of the B.L.F. & E. (Exhibit P-73)

Defendants’ statement in its brief that the plaintiffs
were authorized to go on strike by the Mine-Mill Union
is competely unsupported. On the contrary, the defend.
ants by interrogatory asked the plaintiffs whether they
were called out on strike by the Mine-Mill or any union
other than the B.L.F. & E., and plaintiffs overwhelm
ingly answered in the negative. (Defendants’ Interroga-
toeirs 12, 33 and 35, R. 124, 126 and answers thereto,
R. 245 et seq.)

8. The Evidence Supports the Finding that the
Plaintiffs Were Initially Included on a Duly
Certified and Authorized B.L.F. & E. Strike
Payroll.

The defendants contend that IExhibit P-78, the ini-
tial strike payroll, was not a valid and duly authorized
payroll. To the contrary, nothing in this record is mort
clear than the validity of that payroll under the defend:
ants’ own rules pertaining thereto.

The defendant B.L.F. & E., in its Constitution (Art
10, Sec. 3 (f), (g) and (h)) specifically sets torth th

18



nechanics for proper approval of a strike payroll. Those
.onstitutional provisions state that bank payroll forms
are to be filled out by the local lodge, certified by the
president, local chairman and recording secretary, ap-
proved by the (hairman of the General Grievance Com-
yittee and the Grand Lodge representative assigned to
take charge of the strike, and then forwarded to the
(eneral Secrcetary and Treasurer of the B.L.F. & E. for
issuance of strike benefit checks. (Exhibit P-1, p. 197)

The record in this case shows that all requisites for
proper certification and approval of the payroll were
complied with in every respect. The Local Lodge 844
received blank payroll forms; the names of all striking
employees, including all plaintiffs except Messrs. Oliver,
(. Turner and Uliberri, were entered thereon, with the
number of dependents for each employee and the amount
of strike benefits due each set opposite his respective
name. (Exhibit P-78) This was done by Martin Jensen,
financial secretary of Lodge 844. (R. 918) The strike
pavroll, Exhibit P-78, with the names of the plaintiffs
elnded with the three exceptions noted, was certified
by the President (Voyle M. Fairbanks), Local Chair-
wan (Warren D. Cole) and Recording Secretary of Local
‘44 (Glen R. Draper). P-78 was then forwarded to the
Chainnan of the General Grievance Committee (Warren
D. Cole), who, along with the B.L.F. & E. representative
i charge of the strike (E. F. Brehany), expressly
pproved the same by affixing their signatures thereto,
and forwarded it to the B.L.F. & E. General Secretary

and Treasurer (R. R. Bryant). (R. 918-919, 942-944,
45,948

19



Glen R. Draper, Recording Secretary of Lodge sy
testified as follows with respect to the propriety of t,
certification and approval procedures followed:

Q. Now, do you know of any respect in whig,
strike payroll Exhibit No. P-78 was handled ay
administered that was not in striet conformit
with the provisions of Article 10 of the Congt.
tution?

THE WITNESS: As far as I could deter.
mine, it was processed as nearly as possible ae
cording to the rules laid down for it in the Cop
stitution. (R. 948)

Article 10 of the B.LLF. & K. Constitution requires
that, when the steps specified for proper pavroll certifi.
cation and approval have been taken, as they were in
this case, the General Secretary and 'Treasurver “shal
issue checks from the General Fund for the amount dne
and persons whose names appear on the certified pay-
rolls.” Plaintiffs, with the three exceptions noted, ap-
peared on that duly certified payroll, P-78. The de
fendants’ president, H. K. Gilbert, improperly struck
plaintiffs from P-78, as Article 10 Section 3(h) of the
Constitution makes issuance of strike henefit checks to

”

persons listed on a certified payroll wandatory and pro-
vides no authority to H. E. Gilbert or anyone else to
interfere with the preseribed process for payment of
strike benefits once a strike payroll has been constitu-
tionally certified. (IKxhibit P-1, page 197)

Defendants’ assertion that the initial payroll wia
invalid because it contained the names of persomns, inelud-
ing the plaintiffs, not in the bargaining unit represenie
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by the defendants, is contrary to the evidence as well
:\:s' imeonsistent with the B.L.JF. & 10. Constitution. As
dicated ahove, the record discloses that persons out-
dde the B.LY. & K. bargaining unit were solicited for
wenbership and told they would receive strike benefits
(R. 1206) and B.L.F. & K., in prior Kennecott strikes,
paid strike benefits to persons who were not within its
pareaining unit (R. 926). Furthermore, Martin C. Jen-
sen: tinancial secretary of the defendant local and the
person who prepared the initial strike payroll, testified
that he expressly informed officers of the B.L.F. & E.
hyv letter that he had included all the new members on
fhat payroll under an assumed, and perhaps improper,
occnpational designation. Despite such notice, which was
appended to the payroll itself, the authorized officials
of the BL.F. & E. approved that payroll. (R. 920 and

Iixhibit P-78)

9. The Evidence Supports the Finding that De-
fendants Did Not Inquire Regarding, Nor Dis-
qualify, Anyone from Strike Benefits as a
Result of Outisde Earnings During the Period
of the Strike.

For a complete discussion of the record on these

matters, see Point V below.

10. The Evidence Supports the Finding that the
Defendants and Their Officers Had a Fidu-
ciary Duty to Plaintiffs.

Itis quite true as defendants contend, that the Con-
stitution of the B.L.F. & K. creates a striet fiduciary
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duty between the defendant Grand Lodge and its g,
bers with respect to the administration of all membs.
created funds from which benefits, including strike hep.
[its, are paid (Exhibit P-1, pp. 195-199). Those proy.
sions require strike benefits to be paid, without discriy,
ination, “to each member and non-member engaging i
a legal strike authorized by this organization.” (Art, 10,
Sec. 3(a), Exhibit P-1, p. 195) As indicated above, )
plaintiffs did engage in a strike at Kennecott which g
authorized by the B.L.F. & E. (See Section 7) They
were thus entitled to receive said strike benefits, just th;
same as all other members of Lodge 844 who were ¢
gaged in the same strike, and defendants’ refusal t
pay plaintiffs such benefits, while paying them to the
other members of Lodge 844, constitutes a clear breach
of the strict fiduciary dutv contained in the B.LLF. & .
Constitution.

11. The Evidence Supports the Finding that the
Defendants Knowingly Made False Promises of
Strike Benefits to the Plaintiffs.

Without any support whatever in the record, de
fendants assert that the Grand lLodge officers of the
B.L.F. & E. had no knowledge that unconditional strike
benefit promises were being made until “well after they
had been made and the strike had begun.” As indicated
in Section 4 above, the record in this case clearly estah
lishes that the B.L.F. & E. officers, and particularly
the International President Gilbert, knew as early as
November 21, 1966 that such unconditional promises of
strike benefits were being made, and they continued f
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1 so informed throughout the entire course of the organ-
iational campaign. (Exhibits P-41, 51, 54, 60, 70, 93,
109, D-144, 162, 163) Furthermore certain of those offi-
cials themselves actively participated in certain aspects
of the organizational eampaign in Utah including the
qrenlation of written strike benefit offers. (R. 1109-
1110, 1136-1137)

The defendants’ assertion becomes preposterous in
light of the uncontroverted evidence that E. F. Brehany,
Iriternational Vice-President, participated in the very
debate in March, 1967 at which defendants have stipu-
lated unconditional promises of strike benefits were
made. (R. 1061, 1198)

With respeet to that portion of the trial court’s
¥inding Number Twenty that defendants knowingly
allowed unconditional strike benefit promises to be made
to plaintiffs with no intention of fulfilling the same,
it is significant that the defendants allowed the plain-
tiffs from at least March 24, 1967 to the commencement
of the strike on July 15, 1967 to believe that they would
receive such promised strike benefits. Having knowledge
for that fifteen-week period that such unconditional
promise of strike benefits had been made to plaintiffs,
defendants at no time within that period informed plain-
tiffs that they would not be paid such benefits. (R. 1233-
) Yet, during that period defendants accepted dues
from the plaintiffs and required them to perform all
duties of membership. (R. 1057, 1060-61, and Exhibit
P-77) The record is uncontroverted on this matter, and
“ich unconscionable conduct clearly supports the lower
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court’s finding that the defendants, in that vespect, acy,
in bad faith,

As shown above, each of the findings of fact Wpon
which the judgment below is based is amply supporte
by the evidence, and therefore the judgment of the tiiy
court should be affirmed in all respects.

POINT II

THE COURT BELOW WAS CORRECT IN ITS
FINDING THAT VALID CONTRACTS HAD
BEEN ENTERED INTO BY PLAINTIFFS AND
DEFENDANTS. THE TERMS OF THE AGREE-
MENT BETWEEN THE UNION AND PLAIN-
TIFFS WAS NOT LIMITED TO THE PROVI-
SIONS OF THE UNION CONSTITUTION.
FURTHER, THE COURT WAS CORRECT IN
ITS FINDING THAT THE CONTRACTS EN-
TERED INTO BY THE UNION’S REPRESENTA-
TIVES WERE BINDING UPON THE UNION.

1. The Agreement Entfered into by Plaintiffs and
the Defendants was not Prohibited by any Pro-
vision of the Union Constitution.

The trial court found, after consideration of exhaus
tive evidence presented by both parties, that:

[AJuthorized representatives of defendants rep-
resented to plaintiffs that they would he paid
strike benefits regardless of the outeome of the
then forthcoming election. . . , at no time during
said campaign did defendants or any of ther
said authorized representatives condition the pay-
ment of said strike benefits upon BLF&LE suceess
in said representation campaign or election or
upon any factor other than plaintiffs’ mcmber
ship. . . . (Findings of Fact, § 6.)
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The court further found:

Plaintiffs, induced by and in reliance upon these
and other offers, representations and guaranties,
and particularly those regarding strike benefits,
accepted said offers, joined as members of de-
tendants and thereafter performed all obligations
and duties required of members, including pay-
wment of dues, attendance at meetings, and service
of picket duty. (Findings of Fact, § 7.)

The details of the representations made by defend-
ants” representatives are set forth at pp. 7-13, supra.
[t is sufficient here to reiterate that defendants’ repre-
sentatives unequivocally promised plaintiffs that, in the
event of a strike, they would be entitled to receive strike
henefits regardless of the election’s outcome and that, in
rcliance upon those representations, plaintiffs rendered
to defendants all the duties of union membership, in-
chiding payviment of dues and performance of strike duty.

Detfendants have argued at pp. 16-21 of their Open-
mg Brief that because Article 10, Section 3(a) of the
BLF. & K. constitution provided that strike benefits
he paid to members and non-members engaged in a “legal
stuke aunthorized by [the union],” that plaintiffs were
not entitled to receive strike benefits.

Defendants contend, without judicial support, that
the term *legal strike authorized by this organization”
15 a term of art as used in the context of labor-manage-
ment relations (Def. Br. p. 16), the effeet of which is to
Xelude the plaintiffs from any class entitled to receive
strike henefits. Any promise to pay benefits to a broader
class, they contend, is contrary to the constitution,
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Defendants’ contention is fatally defective op .

eral counts. First, it is clear from the terms of Artig)

¢

10, Section 3, that subsection 3(a) is not sufficient ¢,
bar binding promises to pay strike benefits to mempg,
not within the bargaining unit. Article 10, Section 3(e)

states:

The provisions of this Section concerning ),
payment of strike benefits is directory only ap
shall not be the basis of any legal liability ¢,
this part of the Brotherlcod. "

Further, Section 3(b) of Article 10 states:

It

It shall be the policy of the organization to i
clude as eligible to receive strike benefits under
the provisions of this Section members and non
members on leave of absence or furloughed fron
service . . . who respond to the strike call in the
manner of assisting in manning of picket lines
. ; [further,] the payment of strike bencfits
as prescribed in Paragraph (a) to especially de
serving emplovees or members who aid the
Brotherhood tn a strike, may be authorized by the
International President with the coneurrence of
the Finance Committee, [Finphasis added.]

is clear from the foregoing that: (1) Sectim

3(a), and any limitations on payment of strike benefits

which it may imply, is directory only and does not har

the union or an authorized representative thercof frou

promising or granting strike benefits to persons no
enumerated in subsection (a); (2) Section 3(h) sp
cifically authorizes and announces as a matter of union

policy

the granting of strike benefits to members o

non-members who perform picket duty or who are “espt-
cially deserving” and aid the Brotherhood in a strik
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e intent of this subsection obviously is to authorize
payment of strike benefits to persons who assist the
mion 10 & strike who might not come within the coverage

of Section 3(a).

Even if the promises — which the trial court found
created a binding contract — could be limited by the
torms of the union constitution, the terms of Article 10,
Ceetion 3 definitely did not preclude payment of strike
Jenefits to plaintiffs. Any contrary interpretation of
the constitution by the International President is clearly

ineorrect.

2. Plaintiffs, as Union Members, were Entitled to
Strike Benefits Equal to Those of Other Mem-
bers Similarly Situated.

Plaintiffs not only were eligible for strike benefits
nnder the union constitution, they were, as union mem-
hers and strike participants, entitled to benefits equal
fo those of other striking members of the Brotherhood
siilarly situated. The obligation of a union to repre-
sent and act on behalf of all members of the same bar-
gaining unit in a fair and non-disecriminatory manner
15 well-established. Conley v. Gibson, 355 U.S. 41, 78
8.t 99, 2 1.Ed.2d 80 (1957); Williams v. Yellow Cab
Co. 200 K.24 302 (3d Cir. 1953), cert. denied, 346 US.
S0 (1953) ; Cherico v. Brotherhood of R. R. Trainmen,
167 F. Supp. 635 (S.D.N.Y. 1958). Further, it has been
held that a union may not, in representation of workers
one hargaining union, so deport itself as to invade
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the rights of other workers not in the bargaining unit
Brotherkhood of R. R. Trainmen v. Howard, 343 U.S, 74
774, 72 S.Ct. 1022, 96 L.Ed 1283 (1952).

3. Plaintiffs Would Be Entitled to the Strike Ben.
efits Promised by the Union’s Representatives
Even if Those Representations Were at Vari-
ance with the Union Constitution.

It is not necessary, however, to establish that plaiy.
tiffs were entitled, by virtue of their union menbershi
alone, to recovery of strike benefits or that such promise
were consistent with the union constitution. The promise
made to them by the union’s field representatives con
stitute a contract between plaintiffs and defendants
(Conclusions of Law, § 4.) As has been pointed out at
pp-, 2-3, supra, defendants’ field reprentatives stated
to the plaintiffs in clear and unequivoecal language that
the promises made to them were consistent with the
union constitution. In fact, the representatives stated
that the benefits were guarantced by the constitution
(R. 396-397)

It is a general rule that a party, wlo having pre
pared the contract in question, makes an explicit (o
in some cases, an implied) representation of the con
tract’s contents under circumstances where it is reasonr
able to assume that the other party will rely upon thost
representations (especially when the other party is of
imited education or when the contract provisions ar
vague or difficult for the ordinary layman to comprt
henr), he wil be bound by those representations evel
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(| they are at variance with the written instrument. A
,ariance  between  the representations of defendants’
rpresentatives and the terms of the union constitution,
i such a variance exists, must be resolved so as to pre-
wrve the promissees’ expected benefits. If union mem-
hership creates a contractual relationship, as defendants
contend it does (Br., p. 30), this general rule must apply.
it would be ludierous to expeet men of plaintiffs’ limited
education and experience to have knowledge of the “terms
of art,” (Br. p. 16) intricacies of the Labor Management
Relations Act (Id., p. 17), and details of the proceedings
of the 33rd through 39th International Conventions of
the Brotherhood of Locomotive Firemen & Enginemen
(Id.,, pp. 19-21) upon which defendants base their inter-
pretation of the constitution. Indeed, defendants, in this
section, have failed to cite a single sentence of the con-
stitution which would put an ordinary man on notice of
even a potential variance between the organizers’ prom-
ises and the terms of the constitution,

In Employer’'s Liability Assurance Corp., Ltd. v.
Madric, D4 Del. 146, 174 A.2d 809 (Del. Super. 1961),
summary  judgment rev'd, 54 Del. 593, 183 A.2d 182
(1962), the court found that plaintiff was a “somewhat
untutored and unsophisticated man” who had stated his
uxurance needs to an agent if the Liability Assurance
Corporation and that the agent had represented the
poliey to Madrie as providing the coverage he sought.
Madric hased his decision to purchase that and no other
Policy npon the agent’s representation, 174 A.2d at 810-
M1 Therefore, the company was bound by its agent’s
lalse representations.
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The California Supreme Court, in Steven v. ded

& Casualty Co. if N.Y., 27 Cal. Rptr. 172, 377 .24 <34\
98 ICal. 2d 362 N.Y. (1962) ( accord, Lachs v, Fid('lit,y&
Casualty Co. of N. Y., 306 N. Y. 357, 118 N.13.2q 5
(1954) ; Fidelity & Casualty Co. of N. Y. v, Smith, 1y
F.2d 315 (10th Cir. 1951)), found defendant insurap
company liable for coverage on a decedent who died j,
the crash of an unscheduled “air taxi” even though
policy set out across the top: NOT FOR TRAVEL (y
OTHER THAN SCHEDULED AIR CARRIERS. D.
cedent has substituted the charter service for a regula
carrier when his scheduled flight was cancelled. T
court found that it was not certain that decedent conl|
have made out the qualification before purchasing the
policy from the vending machine. More important, it
found that an ordinary traveler could not be expected to
know the technical difference between scheduled and non-
scheduled carriers and that the insurer should have fore.
seen the probability of an occasional passegner substi
tuting non-scheduled transportation. It was held that the
customer had “bargained for protection for the whole,
not part of, the trip.” 377 P.2d at 176.

The insurance contract had included a definition of
“scheduled ecarrier” in the policy. However, the cowt
observed that this definition was only one clause ina
2,000-word contract and held that this definition wa:
no binding because the clause was “inconspicuous’ ani
“unclear.” 27 Cal. Rptr. at 181-82.

The court concluded:

If [defendant] deals with the public on a max
basis, the notice of non-coverage of the policy I
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a situation In which the public may reasonably
expect coverage must he conspicuous, plain and
clear.” 27 Cal. Rptr. at 182.

The New Jersey Supreme Court, in Henningsen v.
Bioomficld Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960)
drew support from the prineiples of the airline insurance
cases in voiding a manufacturer’s disclaimer of warranty
and holding that a buyer possesses an implied warranty
of reasonable fitness if he makes known to the seller the
particular purpose for which the article is required and
it appears that he has relied upon the seller’s skill and
jndgment. 161 A.2d at 76, 93-94.

In Fidelity-Phewix Fire Insurance Co. v. Farm Air
Servee, Inc., 205 F.2d 638 (5th Cir. 1958), the court held
that an ambiguous exclusion of fire coverage from an
msurance contract was vold against insured where it
was clear from the parties’ negotiations that plaintiff
had desired and thought that he had purchased a con-
tract which ineluded fire coverage.

In the instant case, plaintiffs were told through
defendant’s handbills that strike benefits were guaranteed
them. They were told later that the benefits were guar-
mteed by the union constitution. The constitution, to
which most did not have access until a later date, is 305
pages long. The section regarding strike benefits is
fairly complicated and well over 1,000 words in length.
Tt ix reasonable to expeet that a man of limited educa-
tion, even if he read the pertinent provisions, would have
no mkling of a potential disparity between the union’s
Fepresentations and the constitution’s contents.
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Plaintiffs’ comprehension of their bargain wity y,
union undoubtedly was determined by what they reag
in union campaign leaflets and what they were to]q by
union personnel. These plaintiffs are entitled tq the
same rights against the promisor union that other plain.
tiffs have been accorded against commercial promigqy,
Indeed, the reliance and expectations of both elaggs
of plaintiffs is nearly identical.

4, Plaintiffs’ Rights Arisng from the Promises of
Union Representatives Cannot be Negatived by
a Disclaimer of Legal Liability in the Union
Constitution.

Defendants’ representatives characterized thei
promises as “guarantees.” In common speech, the word
“‘guarantee’’ indicates a binding promise and when it is
used in that sense, the courts will interpret it as express
ing “an intention to warrant, insure, covenant, pledge
or promise to be bound to perform.’”” Northern Imp. Co.
v. Pembina Broadcasting Co., 157 N.W.2d 97, 103 (N.D.
1967). Accord, Conkling v. Standard Oil Co., 116 N.W.
822, 824, 138 Towa 596 (1906). Such terminology is con
pletely inconsistent with any attempt to negate thos
promises through an exculpatory clause.

Exculpatory clauses are to he construed strietly
against the party drafting the contract. This rule ha
special force in those cases in which the contract was one
of adhesion rather than negotiation. This rule is wel
ostablished in Utah. In Seal v. Tayco, Inc., 16 Utah 2
323, 400 P.2d 503 (1965), where seller had failed to dehy-
er the quantity of goods required by agreement, seller
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«ontract contained a provision excusing him from liabil-
ity tor any delays or defaunlts by reason of fire, tloods,
acts of God, labor troubles, inability to secure raw mate-
rals, acts of government, or other causes beyond reason-
able control. The second sentence thereafter added:

*In no event shall seller be liable for special or

conscquential damages.”

The Supreme Court found the disclaimer of liability for
«pecial or consequential damnages susceptible to two in-
ferpretations: that 1t gave wseller blanket protection
against any claim of special or consequential damages
or that it protected him only against damages resulting
from delay caused by fire, flood, acts of God, ete. In
adopting the more limited interpretation, the Court
stated :

[1]t ceems manifestly unfair to permit one who
formulates a contract to so fashion it as to iislead
the other party by setting forth a clearly apparent
promise or representation in order to induce ac-
ceptance, and then designedly “burying” elsewhere
in the document, in fine print, provisions which
purport to limit or take away the promise, and/or
preclude recovery for failure to fulfill it. 16 Utah
2d at 320.

The New York Court of Appeals held in the Lachs
case, supra, 118 NUK. 2d at 559 that
the burden . . . is on the defendant [insurer] to
establish that the words and expressions not
only are susceptible of the construction sought
-. . but that it is the only construction which may
fairly Le placed on them. (Emphasis added.
! I
The cffeet of the alleged exculpatory language in de-
lendant’s constitution is no different than that in the
confracts in the above cases.
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5. The Defense of Ultra Vires is Not Availahle
to the Defendants.

The trial court, having found as a matter of fy
that a particular representation constituted the hasig o
plaintiffs’ reliance, that finding should be alloweq f,
stand. The defense of ultra vires is not available to a nop.
profit corporation under Utah law. UTAH CODE ANY
§ 16-6-23 states:

Defense of ultra vires — No act of a non-profit
corporation and no conveyance or transfer of reg
or personal property to or by such corporatio
shall be invalid by reason of the faet that the cor
poration was without capacity or power to d
such act or to make or receive such conveyance
or transfer. . .. [The statute states several excep
tions to the rule, none of which are applicable
to the present case.]

Although Utah has no separate statute governing
unincorporated associations, the ulira vires defense isa
creature of corporation law. The Business and Non-
Profit Corporation Acts set forth an unambiguous pohey
that corporations should not be permitted this defense
against plaintiffs suing on contracts with them. There is
no sound policy dictating a different rule in the case of
unincorporated associations. Indeed, a trade union, cve
though unincorporated, “is for many purposes given the
rights and subjected to the obligations of a legal entity.”
International Ass'n of Machinists v. Gonzales, 356 US.
617,619, 78 S. Ct. 923 (1958).

The only cases cited by defendants which deal sp+
cifically with the availability of the wlira vires defen
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« a trade union are Amalgamated Clothing Workers v.
Kiser, 174 Va. 229, 6 S.E. 2d 562 (1939), and Umnated
pid. of Carpenters and Jownders v. Moore, 206 Va. 6, 141
g 2d 729 (1965). Neither decision could have been
reached consistently with UTAH CODE ANN. § 16-6-23.
Further, the theory of union government which underlies
hoth decisions is at variance with better-reasoned deci-

sions.

The Kiser decision, which the Moore court consider-
od dispositive of Virginia law on the subject, was render-
d by divided court. The dissent regarded the majority
opinion as gravely unrealistic and ignoring the “close
analogy . . . between the constitution of a voluntary
association, like the defendant, and the charter of an
crdinary business corporation.”’ 6 S.K. 2d at 567.

The more up-to-date rule governing trade unions
was set forth in Mooney v. Bartenders Union Local No.
238,48 Cal. 2d 841, 313 P.2d 857 (1957) :

The court will . . . act in a proper case for the
purpose of protecting the property rights of a
member of unincorporated association and will,
enfoce, so far as practical, the rules apply to

incorporated bodies of the same character. 313
P.2d 358.

Justice Tobriner, writing for a unanimous California
Snpreme Court in Daniels v. Sanitarium Association, Inc.,
J6 Cal. 2d 602, 30 Cal. Rptr. 828, 381 P.2d (1961) dis-
missed the theory that trade unions should be treated as
lere social groups as “obscurantism” “fraught with
latent unfairness and patent difficulties.” 30 Cal. Rptr. at
3L “The old approach,” he wrote, regarded all members
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of the union as principals and agents or partners,
After analyzing the emerging entity status of g hibm:
union, we [have] concluded that the old rule coulg )
longer be applied to unions. /d at 830-831. The opinjg,
went on to reiterate, with obvious approval, the holdiy,
of Justice Dooling in Marshall v. International Long.
shoremen’s and Warehousemen’s Union. D7 Cal. 24 I
22 Cal. Rptr. 211 371 P.2d 978 (1966) :

It is obvious that [labor unions] are no longer
comparable to voluntary fraternal orders o
partnerships; that they are swi genesis, and ap
proximate corporations in their operations and
powers . . . To cousider sueh organizations undn
present day conditions as mere soclal or 'raternl
orders or partnerships 1s to close one’s cyes to
the realities now existing. 57 Cal. 2d at 786-15],
22 Cal. Rptr. at 215, 371 P.2d at 91,

Justice Dooling added that when partnership con
cepts are transferred to

labor unions, which normally act through electe
officers and in whieh individual members hav
little or no authority in day-to-day operations of
the association’s affairs, reality is apt to bhe zacr-
ficed for literary formalism. The courts, in ree
ognition of this tact have from case to case grad
vally evolved new theorles approachlno the prol-
lems of such assoeclations, and there is now a it
spectable hody of judicial decisions, especially m
the labor union field. . . . which recognized tlv
existence of unmcmpmated and associations anl
labor unions as separate entities for a variety of
purposes. 57 Cal. 2d at 783-784, 22 Cal. Rptr. o
213, 371 P.2d at 989. Accord, Oil Workers Inleiit
tional Union . Superior C’omz‘, 103 Cal. App. 2
512, 230 P.2d 71 (1951), Inglis v. Operating Enr

neers Local No. 12, 58 Cal. 2d 269, 23 (‘al. Ryt
403, 373 P.2d 467 (1()6 ).
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In U'mted States . White, 322 T.S. 694, 64 S. Ct.
|48, 88 [ Bd. 1542 (1944), the United States Supreme

{'ourt ohserved:

Structurally and functionally, a labor union is an
ipstitution which involves more than the private
and personal interests of its members. . . . The
union’s existence in fact, and for some purposes
in law, is as perpetual as taht of any corporation.

Tn a reeent decision, dismissing the claims against
fhe officers of a trade union, the Court, in Aktinson v.
Sinclair Ref. Co., 370 U.S. 238, 82 S, Ct. 1318, 8 L. Ed. 2d
500 (1962), specifically applied the corporate analogy
to a labor union. The Court held that Section 301(b)
of the Labor-Management Act of 1947, “evidences a Con-
gressional intent that a union as an entirety, like a corpo-
ration, be the s ole source of recovery for injury inflicted
hvit.” Still more recently, the Court observed: *[T']he
labor movement has grown up and must assume ordinary
responsibilities.”” Lown . Plant Guard Wkrs. of America,
Local No. 114, 363 U.S. 36, 63, 86 S. Ct. 657 (1966).

Defendants’ position that a trade union should be
e to liability for allegedly wltra vires acts of its
agents is ontdated and wholly unjustitiable, It has no
support in present Utah law and defendants are unable
o muster a single practical or equitable reason why the
principle should he adopted in this jurisdiction. Neither
ﬂw Supreme Court of the United States nor the Supreme
Court of California have found that such claims the least
weritorious, in view of modern conditions. In fact, the
e court defendants eite as upholding their proposition

did o by only a narrow margin.
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POINT III

THE COURT BELOW WAS CORRECT IN ITS
FINDING THAT PLAINTIFFS CONTRACT
CLAIMS COULD PROPERLY BE ADJUDICAT-
ED BY A COURT OF LAW.

1. A Trade Union is Accorded No “Special Treat-
ment” Insofar as its Contractual Obligations t¢
its Members are Concerned.

29 U.S.C. § 411 states:

No labor organization shall limit the right of apg
wember thereof to institute an action in any coyy

. 1rrespective of whether or not the laly
organization or its officers are named as defend
ants or respondents in such action or proceeding

The plain import of the above statute 1s to preclud
“special treatment” of a labor union when its memben
seek adjudication of their legal rights.

Since the enactinent of Section 411, the courts con
sistently have held that a union member may seek 1e
covery in the courts for violation of those rights whic
devolve upon him by operation of law. Those vights
cluded his rights under the Labor-Management Relation
Act. Nelson v. Johnson, 212 F. Supp. 233 (D. Minn. 1962)
aff'd., 325 F.2d 646 (8th Cir. 1963). The United States
Supreme Court has held, even prior to the enateme
of Section 411, that a union member has recourse to fl
courts for a breach of contract between him and the union
It held that a union which wrongfully expelled a memh!
was guilty of breach of contract and was subject {o th
member’s Tecourse to the state courts of California. Gor
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v [nternational Assn. of Machinists, 142 Cal. App.
;’d 2()7 298 P.2d 92, 99 (1956), aff’d., 356 U.S. 617, 78 S.
(t 95, 2 L.Ed. 2d 1098 (1958). Accord Lockridge v.
mah/amate(l Assn. of Street, Electrical, Raillway and
otor Coach Employees of America, 369 P.2d 1006

(1daho 1962).

The cases cited by appellants in support of their
confention that unions are entitled to “special treatinent”
allinvolved questions of internal union policy, rather than
contracts between the union and a member thereof. In
United Glass Workers, Local No. 188 v. Seitz, 399 P.2d
74 (Wash. 1963), the court refused to enforce a fine
levied by the union upon a defendant for violation of the
union constitution. In that case, the court held that
“where the parties to a contract foresee a condition which
may develop and provided in their contract a remedy for
the happening of that condition, the presumption is that
the parties intended the preseribed remedy as the sole
vemedy . . . and this presmuption is controlling where
there is nothing in the contract itself or in the cireuin-
stances surrounding its execution that necessitates a
diffovent conelusion.” The Washington Supreme Court
regarded the diseiplinary provisions of the union condi-
tions as the equivalent of arbitration clanses. It is not
ecessary to dwell upon the differences between a penalty
breseribed by a union constitution for a specific act and
a1 obvionsly unforescen cause of action arising out of a
“eparate contract ereated bhetween a union and a prospec-
fve member. The other cases cited by appellants in
Apport of their proposition that the “right of a labor
orzamzation as a voluntary association to administer

39



its rules is . . . sacred” all pre-date the cnactineg .
Section 411 of the LMRA and all involved ¢uestiong
purely internal union poliey. Cleaveland Orchestrq ¢y,
mittee v. Cleaveland Fed. of Musicians, ¢t al., 303 by
229 (6th Cir. 1962) and Dyer v. Occidental Life [y,
Co., 182 F.2d 127 (9th Cir. 1950) both involve challeng,
to the validity of the amendments of union rules. ply
v. Amalgamated Assn. of Strect and Electrical Railin
Employces of America, 50 Utal 472, 167 Pac. 830 (1417,
Lowisville and N. Ry. Co. v. Miler, 219 Ind. 389, 38\
2d 239 (1941), cert dewed, 317 US. 644 (1941), Bariat
v. UAW, 12 N.J. Super. 79 A.2d S8 (1951), and Mary,
v. Favell, 344 Mich. 215, 73 N.W. 2d 856 (1955) all .-
volved appeals from imposition of union discipline,
The law recognizes a distinction between a unim
member’s rights derived solely from his union member
ship and his rights arising by operation law. Although de.
fendants contend that the plaintiffs in this case “alleg
that they have a contractual right to receive strike bepe
fits pursuant to the constitution of the union,” plaintilfs
actually allege that their right to receive strike henelir
1s derived from the constitution and/or promises niad

to them by a union organizer. Insofar as a contra
exists — by means of the constitution or otherwise -

that contract may be interpreted by the courts.

2. The Trial Court Could Not Be Precluded by
Any Provision in the BLF&E Constitution from
Taking Jurisdiction over this Action and Grant-
ing the Recovery Sought by Plaintiffs.

This action does not wmerely involve the intem

afrairs of a union. It is, of course, an action for hread
of contract involving a serious deprivation hy defendant
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{ plamtiffs’ pecuniary vights. It is well established
[l ‘ -

it a state court may and should intervene in union
at a state )

di.\‘]
Jers. _ _
e deprivation ot pecuniary benefits resulting from

jutes involving property of pecuniary rights of mem-
In this respect, it repeatedly has been held that

pinding contractual obligations involves a question of
due process of law for whieh judicial aid may properly
he sought. See A Jur. 2d § 28 and the cases cited there-
. More particularly, where, as in the instant case, the
controversy concerns money and  property rights, as
distinguished  from matters ol association diseipline,
poliey o1 doetrine, the members’ right to resort to the
court cannot be abridged by provisions of the organiza-
fion's constitution. O Brien ¢, Matual, 14 HL App. 2d,
173 144 N 2d H6 (1957).

A declaration in the constitution of an unimcorpo-
rated association, like that of Art. 10, Sec. 3(e) of the
BL.F&I. Consutution, (kKxhibit P-1), that its obliga-
tions to 1t members are not contractual but moral only,
and that they do not constitute obligations enforceable
el action, ecannot change the real character of such
obligations. Robenson . Templar Lodge, 1.0.0.F., 117
Cal. 570,49 Pae, 170 (1897).

Provisions of a union constitution must be strietly
comstriied <o ax to preserve the rights of members to
due process of law in the courts. In Armstrong v. Dufty,
2 LRRM 2379 (Ohio 1951), the court was confronted
with union constitutional provisions similar to those
mvoked by defendants in the instant case. Rejecting
e union's attempt to use its constitutional provisions
odeprive the court of Jurisdietion, the court in Arm-
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strong held such provisions cannot be enforced Whey
they impinge upon a union member’s right to due DIocey;
of law under federal or state constitutions. After citiny
the Fourteenth Amendment of the United States Copg,
tution and a provision of the Ohio Constitution identie
to that of Article I, Section 11 of the Constitution
Utah, the court held that the plaintiffs had the right
unrestricted by any constitutional provision of the umy,
to resort to the courts in the first instance for relief

Two further decisions to the effect that a court nu
disregard union constitutional provisions that conflis
with duties linposed upon the union by law, include Ryu
v. I.LB.EW. 361 F.2d 942 cert. denied, 385 U.NS. 4
(1967) (7th C ir. 1966), and Bates v. Brotherhood v
Locomotwe Firemen and Enginemen, 56 LRRM 2
(D.C. Fla. 1964). In Ryan, the court held that a wnia
constitutional provision, as construed by the union, was
inconsistent with the provision of the LMRDA, 29 U.5(
§ 411 and was t hus of no forece and effeet. In so holl
Ing, the court stated:

This clann of the Union, it secems to us, makesa
member’s bringing of a suit against a union or it
officers too chaney a gamble for the memb

and effectnally blocks access to the courts
placing the member in the dilemma of swallowm:

the grievance about which he wishes to sue (ant

against which the court might grant mmedat
and necessary relief), or suing upon the speci
tion that he will be safe from expulsion by tie
court’s discretion being exereised in his favor.
Congress cannot have intended to burdy
the protection it gave union members in the
right to sue in the ‘Bill of Rights’ of the LMRDA
with the hazard that is clear in defendants’ el
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The right of free access to our courts is too
precious a right to be curbed by the risky predic-
tion that the judge’s discretion may, like a lucky
roll of dice, turn up in favor of the suitor.

The Bates case was an action against the BLF&IG,
the defendant in the instant case. In Bates, the court held
that neither the union’s constitutional provision involved
nor a decision of the International President interpreting
fhe same was biding upon the court. Those matters, be-
ing in conflict with provisions of federal labor law, were
hvid to be of no legal effect.

3. Provisions in the BLF&E Constitution that
would Foreclose Plaintiffs from a Remedy Out-
side of the Union are Without Force Under
Utah Law.

Even aside from the substantial problems of due
process generated by the exculpatory provision of the
BLECE Constitution, plaintiffs, under Utah law, may not
he hound to adjudicate their rights solely within the
mion  strueture.  Although defendants contend that
plaintiffs’ acquiescenee to such union constitutional pro-
visions obligates them to xo confine their dispute, such an
agreement is without foree in Utah. A contraet of this
nature, is identical to an agreement to arbitrate future
disputes, a type of agreement consistently held illegal
i fhis state as contrary to the state eonstitution and
W publie policy. Barwhart v. Cirvil Service Employees
fus Co., 16 U.2d 223, 398 P.2d (1965). The arbitration
agreement challenged in the Barnhart case was some-
nhat legs sweeping than the contractual obligation which
Ifendants would have the court nnpose upon plaintiffs
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in the case at bar. A unanimous Utah Supreme Couy
found that such a clause violated the terms of Utaj, Cod.
Ann. 78-31-1 and was contrary to the governing cage Iy
of the state. The court went further, holding that g

a clause was contrary to Article I, Section 11 of the [y,
Constitution which provides:

All courts shall be open, and every person for
injury done to him in his person, proprety
reputation shall have remedy by due course of |y

. and no person shall be barred from pro.
cuting or defending before any tribunal in
state, by himself or counsel, any ecivil causet,
which he is a party.

The majority held:

It is thus to be seen that covenants which prever
a party from having access to court runs counte
to both the expressed purpose and the spirit
our system of justice. This is further accentd
because such a provision purports to confer finl
judicial authority on private arbitrators an
tends to divest the official courts of jurisdiction
This precludes them from fulfilling their respons
bility of remaining available to adjudicate al
controversies to anyone seeking justice. . . .

The instant case provides a circumstance of justtl
sort of danger the Utah Supreme Court perceived ina
arbitration proceeding immune to judicial review. Th
plaintiffs’ grievance in this case could not have hes
satisfied except at a considerable financial cost to the
international union. Yet the defendants here would hav
the court believe that the only review permitted by t]lei‘*
constitution was review by a union officer with an ot
ous interest in protecting the organization’s funds.
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POINT 1V

APPELLEES WERE NOT REQUIRED TO UTI-
LIZE INTERNAL UNION REMEDIES TO ANY
GREATER EXTENT THAN THEY HAD AL-
READY DONE PRIOR TO THE FILING OF THIS
ACTION.

29 [1.8.C. § 411(4) states:

No labor organization shall limit the right of any
member  thereof to institute an aetion in any
court. . . . Provided, that any such member may
he required to exhaust reasonable hearing pro-
cedures (but not to exceed a four-month lapse of
time) within such organization before instituting
legal or administrative proceedings against such
organizations. . . . (Emphasis added.)

The only “internal remedy” which defendants claim
plaintiffs failed to “exhaust” was appeal to the general
convention of the BLF&E. However, appeal to the union
general convention could not have been taken for almost
avear after the dispute arose. (p. 3, supra, R. 785) There-
fore, plaintitfs were excused by Section 411 from pur-
sung such a remedy. Further, plaintiffs already have
exhiausted the Brotherhood’s internal appellate remedies.

Article 13, Section 9(a) of the Brotherhood constitu-
tion states:

No member of or subordinate lodge of the Brother-
hood shall resort to the civil courts to correct or
redress any alleged grievance or wrong, or to se-
cure any alleged right from or against any mem-
her, subordinate lodge or the organization, until
sueh member or lodge shall first have exhausted
all vemedy by appeal. . . .
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Article 16, Section 1, states:

(b) Should any doubt arise as to the DTopy
construction of any section or rule thercof, it shaj
be referred to the International President, wjg,
decision shall be final, unless modified or reversy
by the ensuing convention. ‘

(e) All interpretations rendered by the Ing,
national President on the Articles in the constif,
tion, shall, unless rejected by the following conv
tlon, be incorporated into the constitution why
codified.

Article 13, Section 6(c) designates the Internatiop
President’s decision on questions of union law (distin
from other questions) as “final.”

It should further be noted that the sections of tiv
constitution prescribing the activities and procedures o
the international convention (Art. 1, Sections 1043
make no provision for presentation of appeals frowm pres
dential decisions. There is no indication that plantiffs
would be entitled to appear in person or through counsd
before the convention or any committee thereof. The onk
period during which the convention could consider plan
tiffs’ case would be during the time allocated to vesolr
tions and motions. Yet Art. I, See. 29 of the constitutin
restricts the period for such consideration to the firstdu
of proceedings and “one (1) hour at each sueceedns
morning session thereafter.” An extremely abbreviat«
debate before a convention of several hundred union mew
bers does not amount to a genuine vehicle for appellat
review.

Finally, the convention 1s a legislative, not judiei
body. Article 1, Section 15(a) of the constitution stafe
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The Grand Lodge, in convention assembled, shall
have exclusive jurisdictional and supreme law-
making power over all provisions of the constitu-
tion and matters that concern the Brotherhood. . ..

These words strongly suggest that the convention is a
legislative body in which plaintiffs would have recourse
ouly to political rather than judicial or appellate remedies.

Defendants have further contended that plaintiffs
must plead exhaustion of remedies in their complaint.
However, none of the cases cited by them contain such
a proposition. Dalton v. Plumbers and Steam Fitters,
Local No. 60, 122 So. 2d 88, 89 (La. 1960) states merely
that plaintiffs must make such an allegation. There is
no question that such an allegation was made in the
course of this action. None of the other cases cited by ap-
pellants contain even that rule. Indeed, the federal courts
generally have treated the exhaustion of remedies doc-
trine as an affirmative defense: E.g., Fruit & Vegetable
Packers and Warehousemen, Local 760 v Morley, 378
['2d 738 (9th Cir. 1967).

POINT V

DEFENDANTS HAVE WAIVED ANY RIGHT TO
LIMIT STRIKE BENEFITS BY REASON OF
EARNINGS OF THE PLAINTIFFS FROM OUT-
SIDE SOURCES, AND DEFENDANTS ARE ES-

TOPPED FROM ASSERTING SUCH A LIMIT-
ATION,

Defendants contend that, under Article 10, Section
Hi) of the B.ILF.&E. Constitution, strike benefits to
e plaintiffs should be limited to those months in which

47



the striking plaintiffs carned less than $150.00 froy, .
side sources. This claimed set-of [ has never been ay iy,
in this case. The defendants wholly failed to plead 4,
such set-off and failed to reserve same as an isge,
be tried, and, upon trial, offered no evidence whaty,
to support this contention.

Plaintiffs pleaded, tried and argued this case to 1,
trial court on the theory that the contract between play,
tiffs and defendants is evidenced by the oral and yn.
teen offers for membership in defendants made by g
fendants during the organizing effort and accepted b
plaintiffs upon joining detfendants The record is harm
of any evidence that such oral and written offers i
cluded any limitation upon the earnings of plainti
in connection with the “guarantees™ of strike henefit,
Indeed, the overwhelming evidence is to the contran,
There 1s evidence that some of the plaintiffs were advis
and assured by representatives of defendants, neludin
Mr. L. L. Iman, who was in charge of the campaign, an
AMr. Brehany, the International Viee-President, that tr
['nion had never invoked the $150.00 hmitation on van
ings and would not do so. (R. 878-880) Plaintift Fre
Oneida testified that the possibility of defendants’ s
voking the carings limitation was an issue raised o
the organizing contest by the United Steelworker
and caused defendants’ officers to obtain from a law
nwnber a long-time members of defendants affida
reciting that such members had carned in exeess©
$150.00 during prior strikes, but that strike benefits hiad
never been denied them. These affidavits were then o
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e peeruifing {ools to induce plaintiffs to join defendants,

(R, Ni8-850)

The defendants in their brief, at page 41, referred
e conrt to only a portion of Article 10, Section 3(1)
o the BULEF &I ('onstitution, and e¢ited that portion
out of context. Read in its entirety, that constitutional

peovision required that defendants pay to their striking

wembers strike benefits for a period of at least thirty
(30) days, and that thereafter “all officers and members
of the organization™ extend “every possible assistance to
find employment for members on strike . (Kxhibit -1,
pp. [97-193)

[t 18, of course, uncontroverted that plaintiffs were
not paid any =trike henefit for the first thirty (30) days
of the strike or for any other part of the strike. There 1s
absolutely no evidence that thereafter any officers or
memhers of defendantx provided any assistance to plain-
tiffs m obtaining emplovment. Thus, defendants wholly
falled to perform the conditions precedent to their right
o mvoke the $150.00 outside carnings limitation as set
forth i the BULLEF. & E. Constitution.

Even if defendants had performed those condtions
precedent, so as to be entitled to the supposed benefits
thereof, and even it there were evidenee to support de-
bndants® claim of set-off, defendants have waived and
ate estopped under the circumstances to assert sueh a

',\ n* . . .
‘. The evidence is uncontroverted that defendants
iad

llut

¢ no attempt during the subject Kennecott strike to
“rmime whether any of its members (old or new, plain-
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tiffs or not) had any monthly earnings in exces i
$150.00 per month during the time strike benefits
paid or payable. (R. 878, 898, 929, and 934-935) Defeyy
ants admittedly did not disqualify a single membe, fro,
strike benefits during the 1967-68 nation-wide copp
strike by reason of outside earnings during the cours
the strike.

That no striking B.L.F. & 1. nembers at Kennegy
were disqualified by reason of outside earnings is esty,
lished plainly by the testimony of Martin Jensen, ¢
fendants’ Financial Secretary (R. 934-935), and inte
rogatory answers of the defendants on this matter (R
158 and 215). There is also evidence in the record thy
various persons who received strike benefits from
fendants earned in excess of $150.00 per month duriy
the periods when they received such benefits. (R. $
Defendants instructed their general organizers, who i
turn advised plaintiffs, to disregard any constitution
provision regarding outside earnings during a stik
hecause that provision had never been invoked and woull
not be invoked as a limitation upon the right of plan
tiffs to receive strike benefits. (R. 878-880, 1002100
. F. Brehany, International Vice-President, was
self present on one occasion during the organization
campaign when one of the plaintiffs expressly inform
those assembled that he had another job which woul
provide him earnings exceeding $150.00 per month dv
ing any strike, and was nevertheless assured by the -
fendant Local’s president that he would be eligible f
full strike benefits. (R. 1006) Brehany took no es¢}
tion to that assurance.
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TlLe trial court, having heard the evidence regarding
e defendants’ assurances to plaintiffs that the claimed
$150.00 per month outside earning limitation had never
ween invoked and would not be invoked against plain-
iifts, concluded as a matter of law that the defendants
vere estopped by such conduct from now invoking such
a limitation. (R. 567-568) The court further concluded
fiat by reason of that same conduct and the evidence
that other persons earning in excess of $150.00 per month
during the strike were paid full strike benefits, the de-
fendants had effectively wailved and abandoned their
light to invoke the claimed constitutional limitation. (R.
57-568) In an effort to counter these conclusions, de-
frndants argue that, since many of the plaintiffs pos-
sessed a copy of the B.L.F. & E. Constitution, no ma-
terial facts were concealed from them, i.e., they could
have ascertained from reading the Constitution that out-
side earnings may disqualify them from strike benefits.
Un the contrary, the evidence 1s clear that the defendants
falsely represented to plaintiffs that, despite the lan-
guage of the constitutional provision on outside earn-
ings, the same had not in the past and would not now
he invoked against the plaintiffs. (R. 787-880, 1002-1004)

Even assuming that plaintiffs knew of the claimed
-onstitutional linitation, the critical thing unknown to
theni was that, not withstanding these B.L.F. & E assur-
mces that the limitation had not and would not be in-
voked, the Union would disregard such assurances and
attempt to invoke such a limitation against them. The
blaintiffs did not and could not reasonably have fore-

sten the defendants’ flagrant breach of promise on that
>uljject,
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Defendants have correctly interpreted the doetyy,
of waiver as involving the voluntary relinguishiey
a known right. However, their argument disregargy t
clear record here that such voluntary relinquishment g
take place. Defendants certainly knew of the claing)
“right” to limit strike benefits based upon outside ey,
ings, since the sane is contained in their own Congtiy
tion. Furthermore, the record is clear that defendyy,
knew (1) that B.LL.F. & K. members had earned in ex.
of $150.00 per month during prior strikes and had ey
signed affidavits of that effect, (2) that B.LLF. &1
representatives were assuring plaintiffs that no cons
tutional limitation would be invoked against then :
they joined and thereafter during the period of a stiil
earned in excess of $150.00 per month, and (3) that nu
erous members receiving strike benefits in the 19674
Kennecott strike had earnings exceeding $150.00 p
month. (Fxhibit P-1, R. 158, 215, 878-880, 898, 929, 9
935, and 1002-1004)

Defendants, knowing of such matters and havn
taken no action to invoke the constitutional limitation
the past or to counter the present assurances that!
would not be invoked in the future, clearly waived ar
relinquished any right they might have had to rely up
that constitutional provision.

Tt is highly significant in this case that the defenl
ants having learned long before the July 15, 1967 e
mencement of the Kennecott strike that plaintiffs e
heen promised strike benefits regardless of their
classification, regardless of the election outcome. s
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soardless of their earnings during the strike period,
repd L . . ) )

A o time after acquiring that information and prior
o the strike, informed plaintiffs that thev would not

o eligible for strike benefits.

Plaintiffs were induced by defendants to join the
LLE. & . and thereby gave up their rights to strike
qnefits from their previous unions; plaintiffs were then
required to pay dues to the B.LLF. & E. and to perform
picket duty and other duties on its behalf. Having im-
posed these burdens upon plaintiffs, defendants then
Jenied them strike benefits at a time of extereme hard-
diip. Because of that hardship, which resulted from
defendants’ failure to pay the promised strike benefits,
a large number of plaintiffs were compelled to seek out-
side employment and earnings. To allow defendants to
now invoke any constitutional limitation grounded upon
those outside earnings would permit defendants to profit
from their own inexcusable nisconduct and breach of

jroniise.

POINT VI

THE TRIAL COURT, IN ALLOWING COUN-
SEL FOR THE PLAINTIFFS TO CIRCULAR-
IZE POTENTIAL PLAINTIFFS TO JOIN THE
CLASS, DID NOT ABUSE ITS DISCRETION.

Under Rule 23, Utah Rules Civil Procedure (and
the former Rule 23, Federal Rules of Civil Procedure),
the fuestion of the manner in which notice of a spurious
clags action mway be circularized is left to the sound dis-
“tefion of the trial court.
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The right of plaintiffs to circularize notice of agy,
lous class action has been upheld in numerogyg s
E.g., Union Carbide and Carbon Corp. v. Nisley,
F.2d 561 (10th Cir. 1961). cert. denied sub nom., Wy,
v. Union Carbide and Carbon Co., 371 F.2d 801 (196'_'.“
York v. Guaranty T'rust Co., 143 F.2d 503, 529 (2n4(;
1944) (dietum); Hormel v. United States, 17 F.RD. y
304-305 (S.D.N.Y. 1955).

Neither of the cases cited by defendants proy;
authority for reversal of a decision to permit cireulasiy
tion prior to trial. Judge Wyzanskl in Cherner ¢, T
sttron Klectronics Corp., 201 F. Supp. 934 (D. Ma
1962), specifically recognized that a trial court was e,
powered to authorize circulation, but decided not tou
so 1n that case. Id. at 935.

In Escott v. BarChris Construction Co., 283 F. Sy
643 (S.D.N.Y. 1968), the court declined to authorm
circulation after judgment had been entered — a site
tion very different than that in the instant case. I
dentally, there is no support in the Fscott decisionf
defendants’ contention that allowing “such solicitati
was not within the discretion of the trial judge” a
that to allow such notice would have been prejudici
error.



POINT VII

THE TRIAL COURT WAS CORRECT IN THE
MEASURE OF DAMAGES USED TO COM-
pUTE THE JUDGMENT.

1. Defendants’ Argument is Irrelevant Because
Plaintiffs Relied upon Representations made
by the BLF&E and the Terms of that Organi-
zation’s Constitution as well as any ‘“Apparent
Authority of Union Representatives.”

Defendants’ Point VII assumes that plaintiff relied
anly upon defendants’ representatives’ apparent author-
itv in entering into their contract with defendants. This
1~ not correct (See pp. +-24, supra). Inasmuch as de-
fendants’ estoppel argument is based upon the assump-
tion that plaintiffs’ reliance was upon union organizers’
apparent authority only, the point is not well taken.

2. Estoppel Being a Substitute for Consideration,
the Measure of Damages to a Plaintiff who has
Relied upon Defendants’ Representations to his
Detriment as the Value of his Contract.

Eistoppel is a substitute for consideration. Eaton v.
Wyeorf, 4 Utah 2d 386, 395 P.2d 332 (1956) ; IT WILLIS-
TON, CONTRACTS § 553A; RESTATEMENT, CON-
TRACTS, §520, 90 (1932). Therefore, the measure of
lecovery due a plaintiff establishing estoppel is the value
oThis contract. RESTATEMENT, CONTRACTS, § 90,
Eramples. There is no authority in plaintiffs’ cited
‘dses or elsewhere that a plaintiff’s damages are lim-
ted to those proximately caused by his reliance.

On
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3. Plaintiffs Relied Upon Defendants’ Represents.
tions, at Least to the Extent of Paying Iy
and Performing Strike Duty.

The tral court stated the above as a finding of |,
(p. 25, supra). The acts plaintiff performed gy,
to adequate reliance to invoke the doctrine of extopy
RESTATEMENT, CONTRACTS § 90, Examples; .
cral. Fionance Co. v. Hwmiston, 404 P.2d 465 (Wyy
1965); Ziv Television v. Programs, Inc. . Assoc,
Grocers of South Carolina. 114 S.15. 2d 783 (S.C. 1%

POINT VIIL

THE JURISDICTION OF THE COURTS OF
THE STATE OF UTAH OVER THE SUBJECT
MATTER OF THIS ACTION IS NOT PRE-
EMPTED BY THE NATIONAL LABOR RELA.
TIONS ACT.

The statement appearing at page 58 of defendan
hrief that “one of the field representatives of the Brothe
hood arrogated to humself control of the campaign™ -
contrary to the evidence and inconsistent with the prop
findings of the trial court that find ample support:
the record. (See Point I, See. 4 above). The eviden
is that L. L. Iman, brother-in-law of 1. k. Gillen
President of defendant B.L.IC. & 1€, conducted the ar
paign under the serupulous personal supervision of It
(tilbert, and that Mr. Gilbert was at all times family
with and in personal charge of the campaign. (R 117
93, 1196 and Exhibits -85 to P-135). The claim @
tained later in the same paragraph of defendants hrie
that the representation of payment of strike henefit

) ) T
regardless of election result was made “ater i f
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Jpetion campaign’’ is equally inconsistent with the evi-

Jepee and with the trial court’s findings. (See Point I,

G § above.) The evidence 1s that this representation
cax made from the meeption of the campaign and pro-
cuded 2 material part of the offer of membership made
B the defendants to cach of the plaintiffs. (R. 671, 1060-

o and lxhibits P-1, 11, 21, 41, 51, 72 and 140).

Defendants’ preemption argument is a *red herring.”’
Nefendants argue that because they can cite no cause
wlich in their view involves the grant of relief similar
{o the relicf granted in this case, therefore, it must fol-
low that such relief 1s not permissible. But surely the
eonverse of the statement 1s far more correct. Defend-
ants have not eited and connot cite a single case holding
or mplving that contractual promises made 1n the con-
txt of a unmion-organizing effort cannot be enforced
hecause of some supposed confliet with national labor
potiey. During the trial plamtiffs® counsel ehallenged
acfendants’ counsel to present such a case, and none
was fortheonming.

All ol the cases decided by the United States Su-
preme Conrt and lTower federal courts in which the so-
clled “premeption™ doctrine has been articulated have
mvolved violations or claimed violations of Section €
of the National Labor Relations Act. None have in-
volved conduet in the context of organizing campaigns,
which does not fall within the purview of Seetion 8, hut
which falls within the urview of Section 9 of that Aet.
Surely, if defendants’ preemption argument were well
manded, defendants could cite at least one ease in which
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the argument has no much as been raised before, i
ticularly in light of what defendants characterize 5 b,
“great number of representation disputes” thyt hay
occurred since the amendment of the Nationg) Laly,
Relations Act.

The record in this case establishes that plaing;,
in an effort to determine whether or not defendy
preeniption argument had any merit, sought an offig,
determination by filing a charge with the National Ly,
Relations Board. This is precisely what defendants s,
plaintiffs should have done, and this is precisely wiy
plaintiffs did. By letter dated April 2, 1968, the )
tional Director for Region 27 of the National Lah
Relations Board refused to issue a complaint on )
facts alleged in this action (a copy of plaintiffs’ Cou
plaint herein having been appended to the charge
filed), stating:

The above captioned case charging a violatin
under Section S of the National Lahor Relatio

Act, as amended, has heen carefully investigati
and considered.

As a result of the investigation, it has heen e
cluded that in the absence of any evidence ti
the unions’ withdrawal of strike benefits affecs
the employment status or job opportunities
collective bargaining contract benefits of @
ployees, its conduct was not considered to o
within the ambit of Section 8(b)(1)(A). [
therefore, refusing to issue complaint in this
ter.

This determination, absent an appeal to the g
counsel of the National Lahor Relations Board, vi

e



a]JpOal Jefendants did not undertake, constitutes a final
ypd binding determination by the National Labor Rela-
jons Board that the matters complained of in plaintiffs’
Cowplaint are not within the purview of the Board’s

.ministrative powers or the National Labor Relations

Act.

That determination by the National Labor Relations
Doard is clearly correct. Although the National Labor
Relations Board has authority under the National Labor
helations Act to conduct elections to determine the de-
sires of employees with respect to their collective bar-
galning representatives, there is nothing in that act or
the decision thereunder which in any manner supports
the defendants’ assertion that such election powers pre-
¢lude state courts from enforcing contractual obligations
of unions or remedying their tortious conduet. On the
contrary, in the leading case of International Associa-
ton of Machinists v. Gonzales, 356 U.S. 617, 620, 78 S.
('t 823, 925 (1958), the United States Supreme Court
expressly upheld the rights of union members to sue
thelv union in a state court for breach of contract. In
*o domng, the Court stated:

. The protection of union members in
their rights as members from arbitrary conduct
by wnions and union officers has not been under-
taken by federal law, and indeed the assertion of
any such power has been cxpressly denied . . .
Thus, to preclude a state court from exerting its
traditional jurisdiction to determine and enforce
the rights of union membership would in many
cases leave an unjustly ousted member without
remedy for the restoration of his important union

29



rights. Such a drastic result, on the yeyyy, ™
51b1hty of some entanglement with the l),dl;
enforcement of the na‘tlon.al poliey would Ve
a more compelling indication of congressionafy
than can be found in the interstices of the Tap.
Hartley Act. (Itmphasis added)
The United States Supreme Court has cited the Gy,
case with approval in a number of recent cases, includy,
National Labor Relations Board v. Allis-Chalmers Uy
Co., 388 U. S. 182, 87 S. Ct. 2001 (1967). In the 4i.
Chalmers case it was held that nothing in the fe,
labor acts prevented a union from attempting to enfo,
in the state courts fines hmposed upon its nieul,
pursuant to the union’s constitution. for crossing syl
union’s picket lines during a strike. Certainly, if .
defendant unions can utilize the state courts to enfor
the provisions of their ocnstitution against their me
bers, plaintiffs, who are union members, should lik
wise be allowed access to the state courts to enforce the
rights against those unions.

The Gonzales doctrine, which sustains state cor
jurisdiction over such “internal union matters,” w
also followed in Vaca, et al.. v. Sipes, 386 U. S. 180,%
S. Ct. 903 (1967). In the Vaca case, the Supreme Cou
held that the Missouri state court had jurisdietion«
a damage action brought against a union by a discharg
emplovee who alleged that he had been discharged i
violation of the collective bargaining contract, and tit
his union had arbitrarily and without just cause refis
to take his grievance to arbitration under the confr’
The Court rejected the union’s contention that the st
court lacked jurisdiction because the gravamen of il
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Jion Was arguably and basically an unfair labor prac-
ao
o within the exclusive jurisdiction of the National

{ahor Relations Board.

[n rejecting a similar contention that a state court
tion for damages arisin gfrom libelous conduct occur-

i during & union organization campaign was barred
tal

jecause subject to the Taft-Hartley Act, the Supreme

(‘ourt held:
“While the Board might find that an employer
or union violated Section 8 by deliberately mak-
ing false statements or that the issuance of mali-
cious statements during the organizing campaign
had such a profound effect on the election as to
require that it he set aside, i1t looks only to the
coercive or misleading nature of the statements
rather than their defamatorv quality. The injury
that the statement inight cause to an individual’s
reputation — whether he be an employer or union
official — has no relevance to the Board’s func-
tion. Linn ¢. Plant Guards Local 114, 383 U.S. 60,
63, 86 S. Ct. 657, 663 (1966).

The Court went on to say:

“The Board can award no damages, impose no

penalty, or give any other relief to the defamed

individual.™  Linn r. Plant Guards, supra.
Likewise, in the instant case, the National Labor Re-
lations Board could grant no relief to plaintiffs. Thus,
'twas properly within the provinee of the lower Court
o try this case and grant to plaintiffs the relief to which
they were entitled.

) This Court should not seriously entertain the arti-
toand fabricated preemption argument urged by de-
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fendants. The facts of this case are simple and v,
no national labor policy implications. Defendants proy
ised that if plaintiffs joined defendants, they oy,
receive certain benefits. Plaintiffs joined defendy,.
and paid substantial dues and otherwise supporteq &
fendants. Defendants broke faith with plaintiffs by i
ing to fulfill the plan and indeed admitted promises ny
to plaintiffs. (Sce Stipulation, R. 1060-61) The g5,
court had no difficulty with this argument, recogni,
easily a legal argument, fabricated out of whole ¢y,
irrelevant to the issues of the case, and made in despey
tion in the face of an indefensible factual situatiop

POINT IX

SECTION 501 OF THE LABOR-MANAGE-
MENT REPORTING AND DISCLOSURE ACT
OF 1959 IS NO DEFENSE TO THIS ACTION.

Defendants’ Point IX, like Point VIII, is a desperat
legal argument fabriiated because no factual defensei
or can be made. It is more than sufficient answer t
the convoluted reasoning of defendants’ hrief, predicatl
upon out-of-context guotations of the statute, to redu
this Court to two other “clear and unequivocal” section:
of the same Aect upon which defendants claim they rel
Section 411(a)(4) of the Labor-Management Reporti
and Disclosure Act of 1959 provides as follows:

“No labor organization shall limit the 1‘ight i
any member thereof to institute an action inav
court or in a proceeding before any admimsti
tive agency, irrespective of whether or not f
labor organization or its officers are named ¥
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ihe defendants or respondents in such aection or
proceedings.”

The same Act, In Section 523(a) provides as follows:

“Ixcept as explicitly provided to the contrary,
nothing in this act shall reduce or limit the re-
sponsibilities of any labor organization or any
officer, agent, shop steward, or other representa-
tive of a labor organiaztion, or of any trust in
which a labor organization is interested, under
anv other federal law or under the laws of any
state, and, except as explicitly provided to the
contrary, nothing in this act shall take away any
right or bar any remedy to which members of a
lubor organization are entitled wunder such fed-
eral law or law of any state.”” (Emphasis added)

Deefndants’ argument totally disregards these clear
provisions of the statutes.

Even if the statute were not in itself inconsistent
with defendants’ contentions, those contentions are irrel-
evant. They depend entirely upon the notion, which is
wholly without support in this record or in law, that
the pavment ot strike benefits to plaintiffs as admittedly
promtsed by defendants would violate defendants’ Con-
stitution. In support of that argumnent, defendants cite
Artiele 10, Section 3, paragraph (a) of that Constitution
(Def. Brief, page 72) and argue that plaintiffs did
ot engage in a legal strike authorized by defendants.
The Court should consider that claim. It is, of course,
not clamed that plaintiffs did not participate in a strike.
They did. Indeed, the record not only shows that they
larticipated, but establishes that they fulfilled assigned
vicket duty for defendants and otherwise satisfied each
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and every obliagtion of union membership in Conjuney,
with that strike. (R. 1061 and Exhibits P-8, 11, 16, 18 21;
There is no claim that the strike was legal. Sty
the last to claim that this strike was illegal oy I‘;.y
those who initiated it, namely, the defendant uniopg Al
other unions at IKennecott. Nor ecan it be Seriogl
claimed that the strike was not authorized by defendam,;
(See Point I, Sec. 7 above for full discussion) The fy
that defendants paid strike benefits to some of
members engaging in this same strike, as the I‘(*r‘tlr“l
clearly establishes, should be sufficient to estahlis) ).
vond doubt that no claimn is or can be made that defey
ants did not authorize the strike. (R. 917-939 and |
hibits P 179 to 84)

Accordingly, and contrary to the spurious argume
made in defendants’ Point IX, plaintiffs as member:
deefndants did engage in a legal strike authorized i
defendants, and like all of defendants’ other membs
who engaged in said strike, are entitled to the stk
henefits provided to them under defendants’ constitutir
and promised to them but unjustly withheld from th
Clearly, the facts of this case require the conclusion tw
the very provisions of the Labor-Management Reporti
and Disclosure Act of 1959 upon which defendants 1t
have been violated by defendants in their wrongfula
arbitrary refusal to pay to plaintiffs the admitteds
promised strike benefits. There neither i1s nor cat b
any merit whatever to the false contention that defent
ants’ paviment of these benefits would violate that A
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CONCLUSION

The judgment below should be affirmed in all re-
spects since the findings of fact upon which it is based
are overwhelningly supported by the evidence of record.
rurther, the trial eourt was correct in its finding that
o valid contract existed for the payment of strike bene-
fits to those plaintiffs who joined the defendant unions
and performed the duties required of members.

The trial court correctly decided that it had juris-
liction to adjudicate this action to enforce the contract
rights of union mwembers. Appellants’ defense of wultra
rires, “special status” of trade unions, non-exhaustion of
reniedies, walver, incorrect measure of damages, ete.
generally assume factual data not supported by the
court’s findings of fact and are grounded upon an incor-
reet interpretation of the relevant law.

It 18 difficult to unagine an action which the funda-
mental elements of justice and equity are more decisively
on the side of one party than they are here. The grava-
uen of the question before the court simply is this: Is
i labor union situated as is the defendant Brotherhood
free to have its officers and/or representatives misrepre-
sent and deceive with hnipunity in recruiting and dealing
with members, or may union members seek redress for
violations of their contractual rights in courts of general
Juisdiction on the same terins as any other citizen?
o state the question is to answer it.
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For the foregoing reasons, plaintiffs respeey,
submit that the judgment entered by the trial coyy |
affirined in all respects.

Respectfully submitted,

VAN COT'T, BAGLEY,
CORNWALL & McCARTY)

C. Keith Rooker
Richard W. Giauque
Ricardo B. Ferrari

Attorneys for Plaintiffs.
Respondents
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