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IN THE SUPREME COURT
oF THE STATE OF UTAH

¢ARY S. HANSEN, et al., for himself
aud for and on behalf of 191 other per-
sons similarly situated,
Plawmtiffs-Respondents,
o Case No.
PROTHERHOOD OF LOCOMOTIVE 11726

FIREMEN AND ENGINEMEN and
LODGE S44 of BROTHERHOOD OF
LOCOMOTIVE FIREMEN AND EN-
GINEMIN,

Defendants-Appellants.

REPLY BRIKEF OF DEFENDANTS-APPELLANTS
BROTHERHOOD OF LOCOMOTIVE FIREMEN AND
ENGINEMEN and LODGE 844 of BROTHERHOOD
OF LOCOMOTIVE FIREMEN AND ENGINEMEN

As suggested by Rule 75(p)(2), Utah Rules of
Civil Procedure, this reply brief will be limited to an-
swering new matters set forth in Respondents’ brief.
Appellants feel that Respondents have not met the argu-
ment set forth in their brief in chief, and will not dwell
on Respondents’ arguments as such. However, Appel-
lants feel that Respondents have grossly miscited and
misconstrued the facts shown in the record. The record
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certainly speaks for itself, but Appellants fegq d
bound to point out to the court the glaring errors
inconsistencies of Respondents’ brief in thig ey,
Therefore, this reply brief will attempt to point oy i
errors and inconsistencies by highlighting portioy; ,
the record and Respondents’ brief. Space does ot ¥
mit, and it would serve no purpose, to attempt t,
argue the brief in chief herein.

POINT I

THE FINDINGS OF FACT UPON WHICH THE
JUDGMENT BELOW IS BASED ARE NOT SUP.
PORTED BY THE EVIDENCE.

1. The evidence does not support the finding that
plaintiff Oliver was ever a member of the
BLF&E.

Respondents, in their brief (hereinafter cited
Resp. Br.), assert that defendants produced no recort:
at trial indiecating that Oliver had not made dues p
ments. (Resp. Br. at 5.) Oliver, as a plaintiff, had ti
burden to prove that he was a member of the BLF{
Defendants were not obligated to produce any recon:
of Kennecott Copper Corporation. If plaintiff Ol
wished to prove he had paid dues, it was his burdent
produce such records. All of the records kept by tk
BLF&E indicate that Oliver never paid dues to ff
BLF&E. (R. 998; 924; 938; Exhibit D-190.)



9. The evidence does not support the finding that
alleged plaintiff Esquivel is a proper party
plaintiff.

Respondents assert that defendants ‘“‘had praectical
wtice” of plaintitf Tsquivel’s joinder. (Resp. Br. at 7.)
In the final “Supplemental Notice of Joinder and Repre-
sentation of Plaintiffs” filed on May 24, 1968, (R. 232-
241) counsel for plaintiffs state:

The attached amended Exhibit I, Part B, con-
tains the names of those individuals who are mem-
hers of the class of plaintiffs lierein but who have
not joined as individual plaintiffs herein and who
are not, to date, represented by the undersigned
counsel.

Plaintiff Heriberto lgsquivel 1s listed on that amended
Exhibit I, Part B. There was no further filing of notice
of joinder by any plaintiff. Therefore, the last “practi-
cal notice” which defendants had was that Esquivel had
mt joined as a plaintiff. The order of the court which
allowed such intervention states specifically :
All members of the class desiring to join as
parties plaintiff herein are to file an appropriate
notiee of joinder or otherwise express in writing

their desire to so join, on or before May 24, 1968.
(R. 190.)

Respondents citations to the record (R. 229) does not
Support a claimed extension; this is only Respondents’
motion. No order granting such motion is cited. Alleged
plaintiff Fsquivel filed no notiee of joinder. Defendants
tepeatedly objected to the failure of members of the
class to intervene, and moved for dismissal without
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prejudice as to those who had not intervene(. (R 14
Further objection was made in defendants’ 1m-1noran(ily;;
on damages. (R. 311-312.) Additionally, defendangs {1,
Jected orally and moved to dismiss witl refe
individuals who had not intervened at the he
the trial. (R. 667.)

renes 4,

ginning

3. The evidence does not support the finding that
the defendants placed no condition other than
membership on the payment of strike benefits,

Respondents assert that the record discloses 1y
in prior Kennecott strikes the BLF&E paid strike hepe
fits to persons who were not within the bargaining wi
represented by the BLF&E. (Resp. Br. at 8.) Responi
ents fail to mention what else that record discloses, Th
record is also very clear that the BLF&E had no knoyl
edge that members outside the bargaining unit we
being paid. (R. 928.) Martin Jensen, in his testimon,
indicated that the names of persons outside the har
gaining unit placed on the 1967 payroll were plac
there 1n error (R. 930.) and that he did not know it
after the strike. (R. 926-928.)

4. The evidence does not support the finding that
plaintiffs Beck, D. P. Bennett, Glen Bennett,
Carter, James, Kendrick, Tsutsui, Gale and T.
N. Turner are entitled to recover strike benefits.

On page 14 of their brief, Respondents attemptt
justify the failure of nine plaintiffs to introduee ev
dence in their behalf. There is clearly no evidence !
reliance by these men in the record. There 1s no ¢
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dence that they ever heard any representations allegedly
made by employees of defendants. Respondents admit
ihis when they admit these plaintiffs did not answer
interrogatories propounded to them. Further, there is
o evidence as to the good standing of these plaintiffs
gnee they were excluded, by their own counsel, from the
imlation relied upon by the balance of plaintiffs. (R.
1060-1061.) The fact that none of the other plaintiffs
failed to show reliance certainly has no relevance to
these nine. This was a spurious class action and these
plaintiffs had to prove their own case. Thus, plaintiffs
Beek, D. P. Bennett, Glen Bennett, Carter, James, Ken-
drick, Tsutsui, Gale and T. N. Turner are not entitled
to recover in this action. The finding of the court allow-
ing them to recover is clearly unsupported by the evi-

dence.

5. Sub-peints 4 through 11 of Respondents’ brief
contain numerous incorrect citations to the
record in this case. The record does not support
the findings made by the court.

On page 11 of their brief, Respondents state that
the Grand Lodge of Defendant had knowledge of prom-
ises allegedly made because “certain of the handbills
and flyers which promised strike benefits were in faet
Prepared by the BLF&E in Cleveland, Ohio, and trans-
nitted to Utah for ecirculation in the campaign.” In
sipport of that statement, Respondents cite R. 758-759,
1103-1104 and Exhibits P-54, 60 and 70. The record at
Pages 758-759 is the testimony of H. E. Gilbert, Presi-
dent of the BI,F&E. President Gilbert specifically stated



that he did not know where the brochure laheleg I
hibit 70 was produced. The only evidence that jt “,(;
produced in Cleveland is “testimony” of plaintiffs’ 00111;
sel Mr. Rooker. There is no evidence whatsoever iy (),
record that preparation of that document wag SUp.
vised by the Grand Lodge officers of the BLF&E, 7,
record at pages 1103 and 1104 contains testimony
Mr. Trujillo, one of the plaintiffs. Mr. Trujillo state
that he did not know where Exhibit P-60 was prepary
The Union stamp on the back of that exhibit indicat
it was printed in Salt Lake City. Trujillo said he dig;
see KExhibit P-54 until about the time of the dehy,
(March 24, 1967) or maybe “a little bit after the debate”
(R. 1104.) He doesn’t say where Exhibit P-54 was pn
duced. There is no evidence in the record as to who pre
pared these exhibits or where they were prepared, exce
what is shown on the exhibits themselves. The exhibits
do not support Respondents’ point.

Exhibit P-70 cited by Respondents in fact supports
defendants’ position. That exhibit contains the follow:
ing statement:

With BLF&E Representation a man gt
strike pay. (Exhibit P-70, page 1.) (Fanphess
added.)

That exhibit clearly shows that strike benefits were cor
ditioned upon representation. One not represented h
the Union (not in a bargaining unit represented by f
BLF&E) was not entitled to benefits. (See Appellant’
Brief [hereinafter cited as App. Br.] at 16-33.)



Respondents admit, by their reliance upon the record
fev cite, that Exhibits P-60, 70 and 54 were not used
untlil the final days of the campaign. This is in direct
contradiction to their statement found on pages 16 and
17 of their brief that these exhibits were used “through-

out the campaign.”

Respondents cite R. 756-757 and Exhibits P-41 and
162 and 163 as support for the proposition that:

Iman expressly requested authority from the
International President to promise all new mem-
bers that they would receive strike benefits, and
Gilbert gave him that assurance, which was then
incorporated in a handbill circulated among plain-
tiffs. (Resp. Br. at 12.)

Those citations in no way support the quoted proposi-
tion. The record, at pages 756-757, reports testimony of
H. E. Gilbert, President of the Grand Lodge, BLF&E.
Mr. Gilbert stated that the quotation read to him by
counsel for plaintiffs (Exhibit D-162) was correct. There
is no request by Mr. Iman for authority in Exhibit D-162
or in the record. Further, the quote states that Mr.
trilbert assured new members they would receive strike
henefits “as spelled out in our Constitution.” This would
clearly proliibit strike benefits to plaintiffs since the
BLF&E Constitution allows benefits only to those in a
hargaining unit represented by the Union and plaintiffs
were not in a bargaining unit represented by defendants.
(See App. Br. at 16-21.) Exhibits P-41 and D-163 are
to the same effect. Both indicate that the only authority
given was to promise strike benefits “in aceordance with



the Constitution.” Further, Kxhibit D-163 clogy|v
that Imman had not cleared his “strike benefit® |
with the Grand Lodge. (Exhibit D-163, page 2

stal.,
ITONy 5.

The citation by Respondents to the Recorq, g,
1201-1202 and to Exhibits P-159 and D-144 on page |
of their brief, is completely inaceurate and out of o
text. Mr. Iman testified that he did not know whey,
the “committee” actually talked to Mr. Gilbert. Wy,
Mr. Cole, a member of the *‘committec,” testified, plai,
tiffs did not ask him.

The record clearly does not support the stateme
found on page 13 of Respondents’ briet that defenday
Grand Lodge ratified “in all respeets™ the activity o
Mr. Iman. The citations to the record arve all to th
testimony of Mr. Iman and Mr. Cole. Clearly, ratifie
tion of an agent’s unauthorized acts cannot be prowi
from the mouth of the agent. Kven if ratification coull
be so proved — those pages of the record cited by Re
spondents do not contain any ratification. At page 1%
the testimony refers to a period of time prior to a
activity by TIman. Clearly, a principal cannot rafi
action before it happens. Page 1217 contains nothin:
remotely related to ratification. The fact that Giller
never admonished Iman means he didn't know wh¥
Iman was doing, not that he approved of it. Pages 13
and 1233 contain testimony of Mr. Cole to the «ff
that he had sent certain flvers to Mr. Gilbert, asfer thr
strike began, to show himn what went on. Cleatly, Mt
Gilbert did not ratify the conduct of BLE&E agnt
after the strike — at that time he did just the opposit
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he refused to pay strike henefits to plaintiffs. Fur-

I[rhe]" the . P .
iich it could have authorized initially. As set forth in

law is clear that a party can only ratify aets
wl ,
our previous brief, the BLI'&K could never have author-
ied strike henefits to these plaintiffs. (App. Br. at

16-33.)

Respondents state that unconditional promises of
Jrike benefits were made by defendants throughout the
entire conrse of the organizational campaign from Octo-
per, 1066, to June, 1967. (Resp. Br. at 15.) They cite
pxlibite P-1, 11, 21, 41, 51, 72 and 140, These exhibits
sive no <upport to that contention. (See discussion of

these saane exhibits, fnfra, at pages 27-28.)

On page 16 of their brief, Respondents cite inter-
rogatory answers by plaintiffs in support of the propo-
sition that wnconditional promises were made “before
the debate on March 24, 1967.” These answers do not
report, however, when such promises were made —
wiether two dayvs before or six months before. Note
that many of the plaintiffs did not join the BLF&E until
atler the debate (March 24, 1967). (Exhibit D-190). The
evidence s clear that any such promises were not made
mtil the time of the debate. (See App. Br. at 10.)

Respondents grossly contradict themselves and the
record. They intimate that Ixhibit P-54 was used all
dring the representation campaign and cite as authority
textimony of their own witness, Mr. Trujillo. (Resp. Br.
a16.) They fail to cite the rest of Mr. Trujillo’s testi-
mony regarding Fxhibit P-54, previously cited by Re-
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spondents themselves on page 11 of their brief, y,
Trujillo stated, in response to a question as t, -_

Exhibit P-54 was used:

I would say that this would have had t |

been pretty close to the debate, becanse jt mig)
[}

have been a little bit after the debate, (R. 1104,
This gross mischaracterization of the evidence showsg the
weakness of Respondents’ case. There is no cvidey,
in the record to support a finding that Kxhibit py
was used “throughout the campaign.” The evidenee i
to the contrary.

At page 17 of their brief, Respondents complet
mischaracterize the brief of defendants and the proes(
to diseredit their characterization; an obvious attempt
to set up and knock down straw men. Although defend
ants deny the authority of their representatives t
make such promises, defendants have never asserted that
promises of strike benefits were not made prior to Fel
ruary, 1967. Defendants have asserted, and the record
clearly shows, that unconditional promises of strike bene
fits were not made prior to that time. To that pomt
strike benefits had been conditioned upon the Constitu
tion of the BLF&E which grants bencfits only as enur
erated therein. There is no evidenece whatever in tlf
record showing unconditional promises being made prior
to that time. Respondents have pointed to none. Th
citations in the record (R. 671 and 1060-1061) purporte
ly supporting Respondents’ position, do not do so. Th
purported stipulation at page 671 of the record was
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aecepted bY plaintiffs and even had it been, that stipula-
tion referred to strike henefits “in accordance with the
Constitution.” The stipulation at pages 1060-1061 also
referred to strike benefits 1n general. That stipulation
specifically limits any promises of strike benefits re-
qardless of the outcome of the election (unconditional
promises) to & period after the debate (March 24, 1967).

Respondents cite Kxhibit P-138 in support of their
proposition that plaintiffs were included in the strike
call issued by defendants. (Resp. Br. at 17.) That docu-
ment savs nothing of the sort. It does state, in part:

Authority granted for peaceful withdrawal
effective 12:01 AN M.D.T. July 15, 1967, unless
satisactory scttlement can be attained in interim.
(Emphasis added.)

The 1talicized portion of the above ¢quote clearly shows
plaintiffs were not included in the call. It refers to set-
tlement of the dispute between the Union and the com-
pany. The Union only has the authority to obtain settle-
ments for those in the bargaining unit it represents.
(See App. Br. at 16-21, 29-33.) Plaintiffs were not in
that unit and henee were not called out on strike by
defendants. (R. 1222-1224.)

Respondents, at page 18 of their brief, indicate that
while serving picket duty they carried a placard stating
they were on strike on behalf of the BLF&E. In sup-
port of this proposition, they ecite Exhibit P-73. Upon
®amination of Exhibit P-73, it will be noted that there
is nothing contained thereon stating who carried that

11



sign. This sign may well have been carricd by o, "
the men in the bargaining unit represented hy ﬂ‘

BLF&E. !

Respondents cite R. 141-142 on page 1S of q,
brief. This citation is to defendants’ answer. Tt i,
way supports the proposition for which it is citeg

In the argument covering pages 18 through 9]
their brief, Respondents assert that the strike payy)
(Exhibit P-78) was valid. They seem to assert that,
document fraudulently conceived and filled out by log
officers then signed by a Grand Lodge officer, with y
knowledge of the fraud, is forever binding on the Uniy
even after the fraud is uncovered. Officers of the ¢-
fendant Local 844 testified that they put plaintiffs’ name
on the payroll (Exhibit P-78) knowing they were plac
ing them in improper categories. (Martin .Jensen, R
1145-1146.) Such impropriety cannot bind the Grand
Lodge.

On page 20 of their brief, Respondents cite t
BLF&E Constitution (Exhibit P-1, Article 10, Sectin
3(h) [page 197]) for the proposition that strike benefis
are “mandatory.” This is not so. That provision stats
that the payroll should be approved “if correet.” Tk
evidence clearly shows the payroll (Exhibit P-78) wa
not correct. (R. 1145-1146.) (See App. Br. at 12)

Respondents then cite R. 296 for the propositol
that defendants paid strike benefits to persons not withu
the bargaining unit in prior strikes. (Resp. Br. at 2l

12



On page 996 of the record, Martin Jensen is speaking of
Je strike involved in the present suit (not a prior strike)
and further he states:

At the time I made out the payroll there were
no members, to myv knowledge, that were not in
the bargaining unit.

\r. Jensen then stated that he later found out that
qwee or four men were not in the unit. Respondents
have completely misstated the record. There is no evi-
dence in the record to show that any letter of explana-
fion was appended to the strike payroll when signed by
\lt. Brehany, the only officer of the Grand Lodge to

sign 1f.

On pages 22 and 23 of their brief, Respondents
indicate that President Gilbert knew as early as “No-
vember 21, 1966, that such unconditional promises of

7

strike benefits were being made.” For this proposition,
they cite nnmerous exhibits in the record, none of which
ndicate in any way that President Gilbert was aware of
them, and only one of which, Exhibit P-54, says anything
about uneonditional strike benefits. The record clearly
establishes that Ixhibit P-54 did not come out until
February or March, 1967. (R. 889-892; R. 1060-1062; R.
1042 R 1181.) Bvery other one of these exhibits
vhich speaks of strike henefits speaks of them “accord-
ing to the Constitution.” The Constitution clearly limits
henefits to members of the bargaining unit represented
by the BLF&E. (See App. Br. at 16-21.) Further, none
of the exhibits eited in support of this proposition con-
fam any dates indicating when the purported represen-
fations were made. Most of those exhibits contain no

13



dates at all. Such a shallow attempt to SUPPOTE f)y,
position indicates clearly that Respondents can produg
no evidence that President Gilbert was aware of S“OE
promises prior to the commencement of thig action,

Further on page 23 of their brief, Respondents is.
construe the evidence stating that defendants had “knqy
edge for a fifteen-week period [prior to the strike] that
such unconditional promise [sic] of strike benetits had
been made to plaintiffs and defendants at no time in
formed the plaintiffs that they would not be paid.” Ty
is entirely incorrect. There is no evidence that Presige
Gilbert had knowledge of these unconditional promiss
prior to the strike, Plaintiff Trujillo himself testifig
that he helped gather up the flyers to send to Presiden
Gilbert to show him what went on out here. (R. 114
1143.) This was after the strike had begun.

POINT II

THE COURT BELOW ERRED IN ITS FINDING
THAT VALID CONTRACTS HAD BEEN ENTERED
INTO BY PLAINTIFFS AND DEFENDANTS. THE
TERMS OF ANY AGREEMENT BETWEEN THE
UNION AND PLAINTIFFS WERE LIMITED BY
PROVISIONS OF THE UNION CONSTITUTION.
THE COURT FURTHER ERRED IN ITS FINDING
THAT ALLEGED CONTRACTS ENTERED INTO BY
EMPLOYEES OF THE UNION WERE BINDING
UPON THE UNION.

1. The alleged agreement entered into by plaintiffs
and employees of defendant was clearly pro-
hibited by the Union Constitution.

Point II, Sub-point 1 of Respondents’ brief is hast
upon an entirely inaccurate reading of Article 10, Seetit!

14



3 of the BLF&I Constitution. Section 3(a) of Article
10 states to whom strike benefits may be paid and the
legal Tate quthorized to be paid. Sub-section (b) is mere-
Iy a policy statement referring back to 3(a); it grants
ﬁothing which was not granted by 3(a). Thus, the
limitations found in 3(a), allowing strike benefits only
{0 “members and non-members engaging in a legal strike
authorized by this organization” are not affected by sub-
wction (b). As set forth in our previous brief, sub-
scetion 3(a) must be interpreted to mean “members or
pon-members” in the bargaining unit represented by
defendants. (App. Br. at 16-21; 30-33.)

2. Plaintiffs, as Union members, were not “simi-
larly situated” to those other Union members
in the bargaining unit represented by the
BLF&E and hence were not entitled to strike
benefits.

Subparagraph 2 of Respondents’ Point II is also
based upon a misconception as to the facts. Respondents
state that Union members “similarly situated” were en-
titled to the same benefits. This is absolutely true. This
15 what defendants have argued from the beginning.
There is no evidence whatsoever in this record that
anyone in the position of plaintiffs in this action has
heen intentionally granted strike benefits. All persons
similarly situated have been denied such benefits when
fheir “situation” has come to the attention of the
BLFEE. (See App. Br. at 6, 13, 14 and 15.) Further,
on page 27 Respondents state that “the obligation of the

15



Union to represent and act on behalf of aj ey,
of the same bargaining unit in a fair and noy. diseriy
ntaory manner is well established.” This i dl)b()lllt(l
true. The cases cited by defendants do support i
position. However, note the underlined portion of th
foregoing quote from Respondents’ brief, They ady;
that the obligation runs only to members of the g,
bargaining unit. As has been set forth in our Previgy
brief, the facts show that plaintiffs were not memp
of defendants’ bargaining unit. (R. 1223-1224) (S
App. Br. at 16-21.) Respondents’ whole argument j
this sub-point clearly supports defendants’ position,

3. Respondents, as Union members, are not en-
titled to strike benefits allegedly promised by
employees of the Union if such promises were
contrary to the Union Constitution.

First, it should be pointed out that Respondent
citation to the record in support of their proposition tht
“representatives stated that the benefits were guaran
teed by the Constitution” (Resp. Br. at 28) is wholl
erroneous. Respondents cite R. 396-397, which, by It
ter dated October 14, 1969, has been amended to rel
R. 1060-1061. Even as amended, this citation ix clearly
erroneous. The citation is to the stipulation bhetween
counsel for the parties and there is no mention of th
word “guarantee” whatsoever in this stipulation. I
support of their sub-point 3 in Point 11, Respondentt
cite numerous insurance cases. Such cases are clearl
inapposite. The instant case does not involve an insit
ance company, and Union strike benefits are in no ¥t

16



i he Jikened to an insurance henefit. These benefits
are welfare benefits. They are welfare benefits offered
jv a union constitution, under certain conditions, to
niombel's of a mon-profit, unincorporated association.
Respon(h}nts’ attempt to liken a union strike-benefits
program to insurance 1s a gross misapplication of the
Jaw and facts. Respondents cite no cases which even
remotely suggest that insurance law should be apphed

to a strike-henefit situation.

Fven if the insurance cases were applicable, the
ovidence is clear in this case that plaintiffs were re-
peatedly shown  the C'onstitution of the BLF&E. (R.
1060-1061.)  They testify that on nnmerous occasions
they were shown the Constitution, e.g. (R. 832; 869; 951,
67+ 983) and specifically page 105, e.g. (R. 850, 869;
952: 983). Although the Constitution may be 300 pages
long, the portion of the Constitution relevant here is
one particular seetion of that document. Plaintiffs’ at-
tempt to relv on page 195 in order to obtain benefits
hnt sav they eannot be held responsible to have read
page 196, which 1x a continuation of the same section.
Further, plaintiffs continually characterize themselves
as "untutored” and “unlettered.” The record in this
case does not =upport that characterization. The record
shows no one of plaintiffs who was unable to read or
write. Further, the provisions which defendants rely
Upon are printed in the same size of type as those
upon which plaintiffs attempt to rely. There has been
no attempt in this Constitution to hide limitations on
the payment of strike benefits, Section 3(e) of Article
L0 sets forth specifically, in language anyone can under-

17



stand, that said strike benefits are directory only 4
are not the basis of legal liability on the part of th;
Brotherhood. There is nothing ambiguous ahoyt hi
language. \

On page 31 on their brief, Respondents cite g
ningson v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A,
69 (1960). This is a case involving the manufaetyrey,
disclaimer of warranty in a product’s liability actioy
How that case has any relevance to the instant situatiy
1s impossible to understand. Further, the record is abse.
lutely clear, and it was stipulated by counsel for plair.
tiffs, that plaintiffs had access to a copy of the Const.
tution from the time they joined the Union. (R. 104
1061.) Thus, in order to understand strike benefits, 1
plaintiffs had to do was read one page in the Constiti
tion. Several of them mentioned that “page 195" wa
repeatedly pointed out to them. (R. 850; 869; 952; 983,
At trial, Respondents knew even the page number i
the part they wished to rely upon, but now they asser
that they could not even read the next page of the Con
stitution due to their “limited education.” The BLF&E
is an unincorporated association made up of member
many of whom have this same “limited education.” Th
members themselves drafted the Union Constitation
All of the members are bound by their Constitution, &
was set out in our previous brief. (App. Br. at 161
29-37.) One member cannot assert a benefit he s m
entitled to against other members simply by stating ¢
has “limited education.”

18



Respondents state that most of the plaintiffs did
pot have aceess to the BLF&E Constitution “until a later
late,” insinuating that plaintiffs did not get the Con-
«itution until sometime after they had joined the Union.
(Resp. Br. at 31.) This is clearly contrary to the record
The record is absolutely clear that

[A] copy of the BLF&E Constitution was either
given or made available to these plaintiffs before
or upon joining. (R. 1060.)

arther, the testimony of plaintiffs themselves shows
that they had access to the Constitution. (R. 850; 869;
952; 983.)

The insurance cases cited by Respondents under this
Point are all based upon ambiguity in the written docu-
ment. The Constitution of the BLF&E expressly states
that the provisions as to strike benefits are directory
only and cannot be the basis for legal liability. There
is no ambiguity whatsoever in Article 10, Section 3(e).
That provision states in part:

The provisions of this section concerned with
pavment of strike benefits are directory only,
and shall not be the basis of any legal liability
on the part of the Brotherhood.

The foregoing clause is not susceptible of more than
one interpretation. There is nothing in that clause which
3 court can construe, Respondents assert no other con-
¢fruction of this provision — they seem to ignore it,
citing cases based upon ambiguity but pointing to no
ambignity in the provision relied upon by Appellants.
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In addition, on page 32 Respondents alle ‘we that the,
comprehension of their bargain was “undoubtedl &
termined by what they read in the Union eamypaign Jog
lets. It is amazing that plaintiffs, being so “untutyyy
and “unlettered” could read the campaign leaflets
especially that they could read IExhibit P-54 which P
ports to be material copied directly from the BLFgp
Constitution which they allege they cannot read. 7,
absurdity of this argument becomes evident upop j
statement. A Union welfare program in the fony
strike benefits can in no way be likened to commered
insurance transactions. The reliance and expectatioy
of both classes are in no way similar.

4. Rights of Union members to receive Union
funds are clearly governed by the provisions of
the Union Constitution.

Plaintiffs’ citation of Seal v. Tayco, Inc., 16 Utah %
323, 400 P.2d 503 (1965) is clearly inapposite in thi
case. There is no ambiguity whatsoever in the disclaime
of liabilities found in Article 10, Section 3(e) of th
BLF&E Constitution. That provision is not at all s
ceptible to two interpretations and need not be infer
preted by a court. See discussion, wnfra.

5. The defense of ultra vires is clearly available to
defendants.

On page 34 of their brief, Respondents state tha!
the defense of wltra vires is not available to defendant
and in support of this proposition cite the Utah Corpor
tions Code, Utah Code Annotated, Section 16624
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This citation is clearly inapplicable, As Respondents
are well aware, the BLF&E is not a corporation. It is
an unincorporated association and clearly not covered
1y the Utah Corporations Code. The cases cited by
R'espondents have nothing to do with the defense of

wira vires.

Respondents state that the decision in Amalgamated
Clothing Workers v. Kiser, 174 Va. 229, 6 S.E.2d 562
(1939) and United Brotherhood of Carpenters and Join-
crs v. Moore, 206 Va. 6, 141 S.E.2d 729 (1965) could
not have been reached under Utah Code Annotated Seec-
tio 16-6-23. This is absurd. The Utah Corporations
(ode does not cover nnincorporated associations and in
no way can it be said that this provision would prevent
a result as reached in those cases. Those cases are
squarely in point with the instant case and both hold
that unilon members cannot recover on promises made
by employees of the union when said promises are out-
side the scope of the union constitution. All of the cases
mted by Respondents are cases involving facts not ap-
plicable to the instant case. It will be noted that Re-
spondents have not bothered to cite the facts of any
of the cases upon which they rely. Further, Respondents
lave not distinguished the clearly controlling cases set
forth in Appellants’ brief.

The defense of wltra wvires, a valid common-law de-
fese, as 1t relates to unincorporated associations, has
net heen changed by statute in Utah. The statute cited
by plaintiffs concerning the ultra vires defense, Utah
Code Annotated 16-6-23, is in derrogation of the com-
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mon law and must be very strictly construed. The gtyt.
ute cited by Respondents refers to non- profit corpory.
tions. The Unions involved as defendants in this cag
are not non-profit corporations, Had the legislatyy
wished to include unincorporated associations ip thi
statute, 1t would have done so. There is a sound poliey
dictating a difference where unincorporated associationg
of members are involved. These associations are made
up of individual members, none of whom are obtaining
profit from the association. The defense is especially
applicable when one group of members is attempting
to profit from another group by an ultra vires act. Eag
member, when he joins the group, is entitled to relr
upon the protection of the Constitution. One membe'r
should not be allowed to recover on an unconstitutional
obligation against a fund created by and for other mem
bers. Kach has the duty to know and understand the pro-
visions of the constitution. See App. Br. at 34, 25-2,
The cases cited by Appellants in their previous brief
are apposite and clearly the law. Respondents have
cited no cases holding otherwise. The cases cited by
Respondents as support for their proposition that the
labor union should be treated as a corporation were al
cases involving suits by an outsider against a labor
union. None of those cases involved intra-union ques
tions such as are involved in the instant case. This is
clearly a distinguishing factor and while it may not be
unjust to allow an outsider to recover against the labor
union as if it were a corporation, it would be manifestls
unfair to allow recovery by one member against a funl
created by other members for a specific constitutiona!
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purpose unless that purpose were fulfilled. Under the
law, all union members are bound by the same constitu-
tion. It is noteworthy that plaintiffs make no attempt
io distinguish Pratt v. Amalgamated Association of
Street and Electrical Railway Employees, 50 Utah 472,
167 Pae. 830 (1917), a Utah case which is clearly con-
trolling in this situation. They sidestep that issue by
stating that it is “outdated and wholly unjustifiable.”
(Resp. Br. at 37.)

POINT III

THE COURT MAY NOT ALTER THE CONTRAC-
TUAL LIABILITIES OF A LABOR UNION REGARD-
ING STRIKE BENEFITS TO ITS MEMBERS WHICH
ARE SET FORTH IN THE UNION CONSTITUTION.
Point III of Respondents’ brief, beginning at page
38, clearly misreads Point ITI of Appellants’ brief, Re-
spondents continually argue that Appellants are assert-
ing that the court has no jurisdiction because of the
provisions of the Union Constitution. This is clearly
incorrect. The Appellants, in point IIT of their previous
brief, merely assert that the provisions of the Union
Constitution regarding liability for strike benefits may
not be ignored by the court. Appellants further argue
that those provisions are binding upon Union members.
The cases cited in Appellants’ brief clearly sustain this
argument. Respondents have not bothered to distinguish
those cases. Appellants have not argued that he court
should be precluded from taking jurisdiction over the
action by the BLF&E Constitution. The only argument
ade hy Appellants is that the court, in a dispute be-
tween a union and a union member, should be bound
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by the provisions of the union constitution ang shong
not grant recovery contrary to those provisiongs whic)
are binding upon all members. There is clearly no v,
lation of due process involved. Respondents havye trig]
to create a Constitutional Due Process argument of
straw so that they can knock it down for its impact
the court.

Appellants have never asserted that plaintiffs i
this case had no remedies in court. Appellants hav
asserted, and still assert, that plaintiffs had a duty
exhaust their intra-union remedies prior to going f
court. Thus, Respondents’ argument at page 43 of it
brief regarding arbitration agreements is clearly another
straw man. Appellants do not quarrel with the authoity
cited by the Respondents that the Utah rule is against
arbitration agreements. However, Appellants have never
asserted that the Constitution of the BLF&E constituted
an arbitration agreement precluding plaintiffs from seek
ing court action. The Constitution of the BLF&E in o
way prevents a member from seeking court action. It
is notable that the respondents have cited no section of
the Constitution for their assertion. Appellants havw
never argued that Respondents should “so confine their
dispute.” Appellants do not assert that the provisior
above cited in the BLF&E Constitution “purports
confer final judicial authority on private arbitrator
and tends to divest the official courts of juvisdietion.”
This was a problem with the arbitration clause involve!
in Barnhart v. Civil Service Employees’ Insurance Con-
pany, 16 Utah 2d 223, 398 P.2d 873 (1965). Appellants
have never felt there was anything akin to an arbitr
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fion agreement involved in the instant case. Article 10,
ection 3(e) of the BLF&E Constitution merely states
that the provisions on strike benefits do not create a
logal liability upon defendants. All defendants ask the
court to do is to interpret that Constitution in the only
way that it can possibly be interpreted — the provisions
on.strike henefits may not create a binding obligation
on the Union. Upon such an interpretation, plaintiffs
in this ease cannot recover.

POINT IV

DEFENDANTS HAVE NOT WAIVED ANY RIGHT
T0 LIMIT STRIKE BENEFITS BY REASON OF
EARNINGS OF THE PLAINTIFFS FROM OUTSIDE
SOURCES. DEFENDANTS ARE NOT ESTOPPED
FROM ASSERTING SUCH A LIMITATION.

Throughout their brief, Respondents repeatedly
refer to plaintiffs as if there were only one plaintiff.
It should be noted that this was a spurious class action
and 190 separate plaintiffs were allowed to intervene.
Thus, there are 191 plaintiffs. Except for common
questions of law and fact, each of these plaintiffs must
prove his own case. At page 48 of their brief, Respond-
ents state:

There is evidence that some of the plaintiffs
were advised and assured by representatives of
defendants, including Mr. L. L. Iman, who was
in charge of the campaign, and Mr. Brehany, the
International Viece President, that the Union had
never invoked the $150.00 limitation on earnings,
and would not do so.

If the evidence does, in fact, say what Respondents as-
sert, and it seems equivocal on that point, such a repre-
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sentation can only aid the person to whom it wa Tiag.
or communicated. That certainly eannot he treateq 4
a common question of faet since all plaintiffs weye ot
even present. The fact that Mr. Fred Oneids mig)y
have been so informed cannot sustain the claim of iin\'
other person that he was also so informned. Eaep plaiﬁ
tiff had the obligation to show facts constituting 4
estoppel if he intends to rely on estoppel. As to ay,
jority of the plaintiffs, there is no evidence whatsoery
in this record which would sustain an estoppel wit;
respect to the outside-earnings limitation. With the ¢
ception of the two or three plaintiffs who testified thy
representations were made to them, the court’s finding
with regard to an estoppel is clearly not supported by
the evidence and should be reversed.

Further with respect to the claimed estoppel,
page 48 of their brief, Respondents refer to affidavit:
supposedly ‘“used as reeruniting tools to induce plain
tiffs to join defendants.” In support of this proposition
they cite the record at pages 878 and 880 (Testunony
of plaintiff Oneida). This 1s a completely inaccurate
and false characterization of the evidence set forth u
the record. With regard to these affidavits, Mr. Oneids
stated, ‘I don’t believe they were ever used.”

Since evidence of plaintiff’s own witnesses indicates thaf
these affidavits were never used, they can certainly g
no support to the court’s finding regarding an estoppel

In support of their estoppel argument on page ¥
of their brief, Respondents make a completely inaceurat’
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reference to Article 10, Section 3 (i) of the BLF&E Con-
stitution. Respondents state:

Read in its entirety, that Constitutonal pro-
vision required that defendants pay to their strik-
ing members strike benefits for a period of at
least thirty (30) days, and that thereafter “all
officers and members of the organization” ex-

tend “every possible assistance to find employ-
ment for members on strike”. (Emphasis added.)

It is submitted that the mnse of the word “thereafter”
by Respondents is completely inaccurate and mischaraec-
wrizes that portion of the BLF&E Constitution. Sinee
the Constitution speaks for itself, Appellants urge that
«onrt to read that particular provision.

On pages 49 and 50 of their brief, Respondents
allege that defendants made no attempt to ascertain the
monthly earnings of their memhers during the time strike
henefits were being paid or were payable. The citations
to the record given do not support this proposition. In-
terrogatories answered by plaintiffs clearly show that
defendants made inquiries. There is absolutely no evi-
dence in the record as to whether defendants disqualified
any members daring the 1967-68 nation-wide ecopper
strike. Respondents’ statement that “defendants admit-
tedly did not disqualify a single member from strike
benefits during the 1967-68 nationwide copper strike
hv veason of outside earnings during the course of the
strike” (Resp. Br. at 50) is not supported by the evi-
dence. Respondents cite as support the tesimony of
Martin Jensen, the Financial Secretary of the BLF&E.
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This testimony does not support Respondents’ py,
tion. Mr. Jensen stated that it was not his joh to
qualify members for outside earnings and that ther.
fore hie had not done so. He did not state that the BLFgp
had not done so or made inquiries. (R. 929930, ij
ther, the interrogatory answers of defendants to whig
Respodents cite were never offered or admitted ip o
dence. Therefore, they are not before the court and werr
not before the trial court for determination of the cay.
Reliance cannot be had upon these interrogatories an
answers. [iven if reliance could be had upon the angwer,
the answers do not state that defendants made no in
quiries.

Posj.

ilis.

According to the Constitution of the BLF&E, Artid:
10, Section 3(i), a member earning in excess of $15H
per month should cut himself off from strike benefit
by notifying the President of his earnings. ach men
ber has a duty to notify the International President a
to his earnings and the International President mus
then notify the General Sceretary and Treasurer to
remove such member’s name from the pavroll. Th
section allows the International President to reques
affidavits of members regarding their earnings, hut
does not require him to do so. Affidavits in the form
interrogatory answers were required of plaintiffs i
this suit because it came to the attention of the Inter
national President that many of them were working &
outside jobs. Had other incidences of earnings come
the attention of the International President, he undouht:
edly would have acted in the same manner with regatd
to those members.
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At page 50 of their brief, Respondents state:

E. H. Brehany, International Vice President,
was himself present on one occasion during the
organizational campaign when one of the plain-
titf's expressly informed those assembled that he
had another job which would provide him earn-
ings exceeding $150.00 per month during any
strike, and was nevertheless assured by the De-
fendant Liocal’s President that he would be eli-
gible for strike bhenefits. (R. 1006). Brehany took
no exception to that assurance.

As set forth in the Constitution previously cited, it is
the duty of each member to report his earnings to the
President. The Constitution puts no burden on the In-
ternational Vice President to make such a report. Fur-
ther, if in faet such conduet could be the basis of an
estoppel, only thosc who were present on that occasion
or who relted on lie statement eould take advantage of it.
There is nothing in the record indicating whether any of
the plaintiffs other than Mr., Lindauer were present on
that occasion or relied on that statement. Thus, none of
the plaintiftfs except Mr. Lindauer could use such evi-
dence to support an estoppel. The trial court erred in
finding defendants estopped from asserting this limita-
tion. The facts of the case do not support such a finding
for each of the plaintiffs.

On page 51 of their brief, Respondents cite the rec-
ord at pages 787-830, 1002-1004, for the proposition that
“defendants falsely represented to plaintiffs that, des-
pite the language of the Constitutional provision on out-
side earnings, the same had not in the past and would
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not now be invoked against the plaintiffs.” Respondey
citation to pages 787 to 880 is completely unintelligiy,
They cite 100 pages of the record and it is Impossible ¢,
know to what they refer. Pages 1002-1004 contajy the
testimony of Mr. Fred Lindauer only. Such a statey,
cannot be the basis for an estoppel finding on the part
of all plaintiffs. If, in faet, that evidence is the hyg
for an estoppel, it ean only be applicable to plains
Lindauer. The process of intervention in a spurious clag
action does not remove the burden on each plaintiff i,
prove his case. Certainly, reliance sufficient to suppr
an estoppel is not a common question of fact.

On page 52 of their brief, Respondents allege tha
defendans knew that BLF&E members had earned in ex
cess of $150.00 per month during prior strikes and thy
defendants kncw that their representatives were assur
ing plaintiffs that no Constitutional limitation was invek
ed then and that defendants knew that numerous mem
bers receiving strike benefits in 1967-68 strike had earne
in excess of $150.00 per month. In support of this, R
spondents cite Exhibit P-1, R. 158, 215, 878-880, 8%
929, 934-935 and 1002-1004. Exhibit P-1 is the BLFEE
Constitution. Record 158 is plaintiffs’ interrogatories t
defendants. Record 215 is defendants’ answers to plain
tiffs’ interrogatories, which were never offered or a
mitted in evidence. Record 878-880 and 898 is testinon
of plaintiff Oneida. Rceord 929, 934-935 is testin!
of Martin Jensen. Record 1002-1004 is testimony ¢
plaintiff Lindauer. None of the foregoing citations g
any indication as to what was krown by defendant (rrand
Lodge. It is submited that the evidence clearly indicates
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it defendant Girand Lodge was not aware that any
of these promises had been made until after the com-
nencement of the strike. Mr. Trujillo himself, one of
the plaintiffs, testified that he gathered up flyers and
1rochures nsed “out here” to send to Mr. Gilbert to show
pim what went on. (R. 1142-1143.)

POINT V

IT WAS NOT WITHIN THE TRIAL COURT’S DIS-
CRETION TO ALLOW COUNSEL FOR PLAINTIFFS
T0 CIRCULARIZE POTENTIAL PLAINTIFFS TO
INTERVENE, AND IN SO DOING THE TRIAL
COURT ERRED.

The cases cited by Respondents in their brief, page
o, for the proposition that plaintiffs had a right to
circularize notice of the spurious class action are equivo-
cal and not controlling. The correct rule is set forth by
Justice Pickett in his dissent in Umnion Carbide and
Carbon Corportion v. Nisley, 300 F.2d 561 (10th Cir.
1962). Since it would serve no purpose to recite the
judge’s excellent work, Appellants here recommend it
to this court.

York v. Guarantee Trust Company of New York,
143 [.2d 503 (1944) was an action by certain note hold-
ers for themselves and on behalf of others similarly
situated. These notes had been sold to the public through
(uarantee Trust Company of New York. The relevant
portion of the opinion begins on page 528 where dis-
cussion is had regarding limitations and laches as to
these nnnamed plaintiffs who had not yet intervened.
The court held that such plaintiffs could intervene and
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take advantage of the position of the nameq Plaintif,
in that respect. The question was whether such nm;x
holders could intervene after judgment. Since the Case
came up on appeal from the summary judgment grante
for defendants, there was no judgment in the case whigh
unnamed plaintiffs could participate in. The cage Was
remanded and as far as research shows, was never .
tired. Thus, even though the court does state that “ap.
propriate steps be taken to notify all note holders f9
intervene (if they have not theretofore done so0)” this
clear dictum and so far as reported no sueh notice wy
ever granted as allowed.

In Hormel v. United States, 17 FRD 303 (S.D.N.Y.
1955) the court denied a motion by the named plaintifi
for an order directing that appropriate steps be take
to notifq all persons simlarly sitnated to intervene it
the action, decision in wheh was being appealed by de
fendant. In clear dictum, the court stated:

I can see nothing wrong about the plaintiffs
circularizing all others with similar claims against
the Government.

This was not the motion beofer the court. The courtin
the Hormel case went on to enumerate the many possil
abuses to this process and in response to plaintiffs’ar
guments attempting to sustain notice, stated:

The natural answer to those ar_gnmem?
would be that these plaintiffs are not their brofh
ers’ keepers. Hormel v. Umted States, supit.
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The courl goes on to state:

It litigants are to be given any such novel
and revolutionary rights, courts should be author-
ized by statute or court rule to accord it. Hormel
v, United States, supra.

Tlis is clearly defendants’ position in the instant case
and as expressed by defendants’ prior brief, no such aec-
tion can be allowed ahsent proper legislation. The solici-
tation ecarried out in the instant case under the apparent
authority and recognition of the court is clearly pre-
judicial to defendants and contrary to the law.

POINT VI

THE TRIAL COURT ERRED IN THE MEASURE OF
DAMAGES USED TO COMPUTE THE JUDGMENT.

1. Damages must be limited to those damages
proximately attributable to the plaintiffs’ re-
liance upon the actions of defendants’ agents.

At page 55 of their brief, Respondents shrug off
Appellants’ argument with regard to damages by the
mere statement that these arguments are “irrelevant,
hecause plaintiffs relied upon something other than the
apparent authority of defendants’ agents to make the

[}

representations made.” Yet, Respondents cite no evi-
dence in the record of any actual authority given to de-
fendants’ employees to inake such representations. It
s suhmitted that the record is devoid of any evidence
ndicating actual authority for such representations. Fur-
ther, the Constitution of the BLF&E, Exhibit P-1, clearly
lunits the scope of any such representations as set forth

above, The only possible theory of recovery remaining
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to Respondents is one based upon apparent autlio,
Respondents make no response to Appellants’ pr(x\yi‘,llb
arguments relating to the measure of damages Wl
apparent authority is involved. Appellants rely

argument. (App. Br. at 52-57.)

on

2. Estoppel is not a substitute for consideratiop
and the measure of damages to a plaintiff who
has relied upon the apparent authority of de.
fendants’ agents to make representations are
those damages proximately attributable ¢,
plaintiffs’ reliance upon the actions of defend-
ants’ agents.

Respondents’ argument at page 55 of their hijd
that estoppel is a substitute for consideration and thip-
fore a plaintiff who has relied should receive the valy
of the contract 1s wholly without merit. The case relie
upon by Respondents, Faston v. Wycoff, 295 P.2d 33!
is completely miscited by Respondents. That case in
volved an oral agreement to lease real estate, Tl
action was by the lessee to recover damages for hreat
of contract when the lessor refused to sign a writte
lease. The lessee’s theory was that the statute of frauk
could not be relied upon by the lessor since in faet th
lessor had agreed to reduce the oral agrecment to writh
and had never done so. The case in no way holds th
estoppel is a substitute for consideration on a contrat
In fact, the case holds that there was no estoppel
the facts presented. Dictum in the case discusses wlm
is required to invoke estoppel against a defense ha
upon the statute of frauds. In dictum the court st
that under certain circumstances estoppel might he
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bstitute for part performance in order to take an oral
qereement out from under the statute of frauds. How-
over, the facts were not present in that case to justify
an estoppel. Respondents’ citation to II Williston, Con-
rracts, Section 553A 1is unintelligible to counsel for de-
tendants. No such section or volume has been found
.ud hence no response to that citation can be given. The
cfations to the Restatment given are completely in-
apposite. Seetion 20 is entitled “Requirement of Mani-
sestation of Mutual Assent” and refers to ways in which
mutual assent to a contract can be given. Section 90
rofers to “Promises Reasonably Inducing Definite and
Quhstantial Action” and has nothing to say about estop-
pel being a substitute for consideration. In all the illus-
trations given under Section 90, there was consideration
in the form of substantial performance. If plaintiffs
are awarded any damages, said damages must be lim-
ited to those proximately caused by their reliance, as set
forth and supported in Appellants brief at pages 52
throngh 57.

It plaintiffs in fact relied upon defendants’ repre-
sentations to the extent of paying dues and performing
strike duty, no evidence as to the extent of such reliance
s found in the record. There is no evidence as to how
many times each plaintiff performed strike duty, or as
fo the amount he paid in dues. The record, in fact,
indicates that most of the plaintiffs were suspended for
honpayment of dues in August and September of 1967.
Thix was one month after the strike began. (Exhibit
P-190.) 1f there was any reliance upon the part of
Plaintiffs as far as the record goes, said reliance was
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miniscule and cannot be the basis for the TeCoyey,
granted in the trial court. In the minutes of f, liey
lodge membership meeting of July 27, 1967, it is stat
that during this strike members’ dues would be redy
to $1.85 per month. That saie minute entry stateg t}za{
picket assignments would be six hours every other Wk
(Exhibit P-72.) At most, said recovery should he lin
ited to the damage proximately incurred by plaintif

due to their reliance, e.g. refund of dues paid or pa\;
ment for hours worked on picket duty. Even if Rostat‘e,
ment Section 90 were applicable, the examples gta
therein all contain instances wherein consideration
the form of substantial performance was given by t
promissee. In the fourth example where the promisg
did not make any substantial performance, the exam
holds the promissor’s promise is not binding, thus .
porting defendants’ theory set forth in its previous brid

POINT VII

THE JURISDICTION OF THE COURTS OF THE
STATE OF UTAH OVER THE SUBJECT MATTER
OF THIS ACTION IS PREEMPED BY THE NATION-
AL LABOR RELATIONS ACT.

At pages 56 and 57 of their brief, Responda
state that there is evidence in the record that a promw
of strike benefits regardless of election results w¢
made from the inception of the campaign. In suppr
of this proposition, Respondents cite the record at
671. Upon perusal of page 671 in the record, the ciw
will find that this is a stipulation offered by coun
for defendants and never accepted by counsel for phe
tiffs. Further, the stipulation states that:
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The benefits of membership in the Brother-
hood of Locomotive Firemen and Enginemen were
pointed out to these people as part of the organi-
zation campaign and that included within such
benefits was that with reference to the payment
of strike benefits in accordance with the Consti-
tution.

This was no admission of unconditional promises of
strike benefits. It states that strike benefits were prom-
ised in accordance with the Constitution. As explained
in our previous brief, the Constitution clearly limits the
payinent of strike benefits to inembers of the bargaining
it represented by the BLF&E. (App. Br. at 16-29.)
Respondents cite the stipulation found on pages 1060
and 1061 of the record. That stipulation states:

From and after the debate between the com-
peting labor organizations in the election cam-
paign, March 24, 1967, it was represented to plain-
tiffs that they would be paid strike benefits if
they were members in good standing and voted
for the BLF&I at the NLRB election regardless
ot the outcome of such election.

This is not an unconditional guarantee from the incep-
hou of the campaign. This stipulation was specifically
hmited to the period after March 24, 1967. Further, this
stipulation required that members vote for the BLF&E
in the NLLRB election. There is no evidence whatsoever
m the record that any of the plaintiffs voted for the
BLF&E in the NLRB election. As a matter of fact,
defendants lost the election. This citation to the record
clearly does not support the position alleged by plaintiffs.
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As further support for this proposition, Remom
ents cite Exhibits P-1, P-11, P-21, P-41, P -1, P2y,

P-140. These exhibits do not support the propomtmy

for which they are cited. Exhibit P-1 is the BLFi;
Constitution which clearly limits strike benefits t, ey

bers of the Union in the bargaining unit represented by -

the Union. Exhibit P-11 says nothing whatsoever about
unconditional promises of strike benefits. It mep
states the opinion of one man regarding commitmey
made as to strike benefits. It says nothing about why
these commitments were.

Exhibit P-21 speaks of unconditional guarantees
the man who wrote that letter states that he did
arrive in Utah until after the debate. Hence, any con
ments he makes regarding promises of strike benefits
must refer to a time after March 24, 1967, and cannot
be said to apply “from the inception of the campaign”

Exhibit P-41 is a letter to H. E. Gilbert from Carl
L. Morelli. This letter speaks of unconditional promise
with respect to the date of the March 24 debate. The
letter in no way supports the proposition that such u-
conditional promises were made from the beginning o
the campaign.

Exhibit P-72 contains excerpts from the minutes of
the meetings of Lodge 844, BLF&E. At no place
these minutes is there any specific mention of strike
benefits, much less unconditional promises of siri
benefits.
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Fixlibit P-140 is apparently a draft of a brochure.
it is undated, contains pencilled in and lined out provi-
cons and contains no reference whatsoever to strike
penefits regardless of election outcome. The only refer-
ance to strike benefits is found in the first paragraph
where 1t states:

The Brotherhood pays strike benefits directly
to members. This one fact alone makes the Com-
pany respect our bargaiming power. Hundreds of
thousands of dollars in strike benefits have been

paid to Brotherhood members at Bingham Can-
von down through the years. (Emphasis added.)

The above-quoted statement specifically relates pay-
ment of strike benefits to bargaining power. As set
forth in our previous brief, this is absolutely true. Only
those people for whom the BLLF&E could bargain, those
in the bargaining unit represented by the BLF&E, were
eligible nnder the BLF&E Constitution to obtain strike
benefits. (App. Br. 16-29.)

At page 58 of their brief, Respondents state:

The record in this case establishes that plain-
tifts, in an effort to determine whether or not
defendants’ preemption argument had any merit,
sought an official determination by filing a charge
with the National Labor Relations Board.

Respondents go on to state the nature of their alleged
action. Notable, however, is the absence of any citation
to the record. The record in this case does not establish
any such ctforts by anvone.
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POINT VIII

SECTION 501 OF THE LABOR MANAGEMENT
REPORTING AND DISCLOSURE ACT PREVENTS
RECOVERY BY PLAINTIFFS IN THIS ACTION.

On page 64 of their brief, Respondents state that:

The fact that defendants paid strike benefitg
to some of their members engaging in this sgp,
strike, as the record clearly establishes, should
sufficient to establish beyond doubt that no clay,
1s or can be made that defendants did not anthey.
ize the strike.

In support of this proposition, Respondents cite the ree.
ord (R. 917-939, and Exhibits P-179 to 84 [sie]). Tl
record cited is the testimony of Martin Jensen and it
clearly indicates that defendants knowingly paid strike
benefits only to those members in the bargaining uni
which they represented. These were the only persoms
for which the BLF&K could authorize a strike, The
testimony further indicates that the only meinbers out
side the bargaining unit who were paid strike benefits
were paid erroneously and without knowledge of the
fact that they were not in the bargaining unit. Such
information did not come to the attention of the BLF&E
until the strike was over. (R. 926-928.) The citations
to Exhibits P-179 to 84 are completely unintelligible
These exhibits are all flvers put out by the Mine-Mil
and Smelter Union. They have absolutely no relevane
to the proposition for which they are cited by respond:
ents.
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