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APPELLANT'S REPLY TO APPELLEE'S BRIEF

JURISTICTIONAL STATEMENT
This Court has jurisdiction as a matter of right to hear and determine this appeal pursuant Utah
Code Annotated 78-2a-3 (e) (2002).

STATEMENT OF ISSUE AND STANDARDS OF REVIEW
Whether or not the Court abused its discretion by not following the requests from
both the prosecutor and the appellant in holding a timely hearing, which then put the appellant in
harms way.
Whether or not the court abused its discretion by not allowing the appellant any
more time to speak on her defense, which is in direct violation of U.C.A. CODE OF JUDICIAL
CONDUCT CANON 3,B. (7).
Whether or not the court abused its discretion by waiting to have a restitution hearing
which is ERROR of the court, which the court admitted, and caused the appellant grief from the
victim to the point where she was able to get a federal restraining order against the victim, when

1

the district court told her she had to go through the proper proceedings, therefore offered no
protection at all at the time of the restitution hearing.
Whether or not a more favorable outcome for the appellant would have resulted absent
the error.
Whether or not the conviction should be reversed based on manifest and prejudicial error
of the court. Stale v. Lafferty, 749 P.2d 1239 (Utah 1988).
Whether or not the convictions should be dismissed with prejudice because the court
admitted error.
Whether or not the convictions should be dismissed with prejudice because the civil
appeal which deals directly with the issues on the criminal appeals has been remanded and
reversed.
Exhibit #2 shows the Order from Judge Stephen Henroids court supporting his decision based
upon the reversal of the Appellate Court.
Whether or not the appellants rights have been violated by not being heard or
Given a fair trial/hearing. Article 1 § 7 of the Utah State Constitution (Due Process)
No person shall be deprived of life, liberty, or property, without due process of law.
Article 14 § 14 of the United States Constitution {Due Process}:
No state shall make or enforce any law, which shall abridge the privileges or immunities
of citizens of the United States; nor shall any state deprive any person of life, liberty, or property
Without due process of law.
Whether or not the court abused its discretion by excluding pertinent evidence, that if it
had not been made inadmissible (error of the court), which is the same evidence that Judge
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Stephen Henroid used to remand and reverse the civil, the conviction should be vacated based on
the manifest and prejudicial error of the court. State v. Lafferty, 749 P.2d 1239 (Utah 1988).

CONSTIUTIQNAL OR STATUTORY PROVISIONS

Article 1 § 7 of the Utah State Constitution (Due Process)
No person shall be deprived of life, liberty, or property, without due process of law.
Article 14 § 14 of the United States Constitution {Due Process}:
No state shall make or enforce any law, which shall abridge the privileges or immunities
of citizens of the United States; nor shall any state deprive any person of life, liberty, or property
without due process of law.
Article 1 § 5 of the Utah State Constitution (Utah State Supremacy Clause)
United States Constitution Amendment 6 Right to an attorney and a fair trial.
C.G.S.A. Constitution, Article 1 § 8, {Due Process}.

PROCEDURAL PROVISIONS
U.C.A. Code of Judicial Conduct, CANON 3,B. (7),
A judge shall accord every person who is legally interested in a proceeding, or that
person's lawyer, full right to be heard according to law".

U.C.A, Rules of Prof Conduct, Rules 1.7(b), 8.4(d)
Professional conduct for attorneys and judges and what is expected of their performance in
their capacities at which they operate.
Utah Code Annotated § 61-1-1, Securities Fraud and Sale of Stock by an Unregistered
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Utah Code Annotated § 61-1-7
U RC P Rule 30, the court can reverse a judgment if substantial right of defendant has
been invaded.
STATEMENT OF THE CASE
On January 24, 2003 the appellant, Ms. White was unlawfully charged and convicted of
Securities Fraud" violation of § 61-1-1 and 61-1-21, U.C.A. and Count II "Offer or Sale of a
Security by an Unlicensed Broker-Dealer or Agent," violation of §§61-1-3(1) and 61-1-21 U.C.A,
and is petitioning the Court to reconsider her conviction to vacate at the Supreme Court level, State
v.White Case #20030110.
On November 22, 2004 in the case of White v Ockev, 20021073CA) Judge Henroids court
upheld the decision of the Appellate Court for a remand and reverse in favor of the appellant. This is
the civil case that governs the criminal case.
STATEMENT OF FACTS
1.

On January 21, 2003 the State filed a Memorandum Regarding Restitution.

2.

On March 31, 2003 the Appellant's attorney filed a Response to Motion to Amend Order
of Probation and Order of Restitution.

3.

On July 11, 2003 the State filed a Notice to Submit for Decision or, in the Alternative,
Request for Restitution Hearing. The Court told the State they had never filed the
motion.(See Restitution Transcript p.4). Then the Court apologized to the State and
claimed Error of the Court for not hearing the Motion sooner. (See Restitution Transcript
p.ll).

4.

On October 30, 2003 the Appellant asked her Counsel to withdraw because he would not
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follow through with requesting a restitution hearing and also refused to admit a Certificate
of Probable Cause, and also would not help the Appellant with the stalking, harassing, and
slander she was receiving from the victim because a restitution amount had not been
determined. This falls under the Appellate Rules of Criminal procedure, 23B, Ineffective
Counsel.
5.

In October 30, 2003 the Appellant filed an application of Probable Cause, Utah Rules of
Criminal Procedure, Rule 27 and also a dismissal of the Convictions because of the
stalking and harassment which put the Appellant in danger for her life of Error of the
Court. (See Restitution Transcript p.5 and p.l 1.).

6.

On November 10, 2003 the State file an opposition to the Motion for a Certificate of
Probable Cause along with a Second Request for Restitution hearing.

7.

The Court still took 3 more months to calendar the Restitution Hearing 1 year and 9 days
after the Appellants sentencing the final judgment was February 2, 2004.

8.

The Appellant then filed her Notice of Appeal on February 17, 2004.

9.

The appellant has been stalked, harassed and threatened bodily harm by the victim because
the Court and or the State failed to hold a restitution hearing for over 1 year. This is
directly violating the rights of the appellant, which constitutes a right for reversal as in the
case Stale v Estes, Utah 572,176 P. 271 (1918).

10.

On November 22, 2004, Judge Stephen Henroid issued an Order on case # 010909255
which is the civil case involved with this case. Judge Stephen Henroid upheld the Reversal
in favor of the Appellant,
ARGUMENTS
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Point I
THE APPELLANT USED PROPER AUTHORITY CITING, ERROR OF THE COURT,
ERROR OF THE COURT PUT THE APPELANT IN HARM'S WAY!
The Appellant quoted and cited accurately this case authority per badim in her first brief,
State v. Lafferty, 749 P.2d 1239 (Utah 1988). (Restitution Transcript p.l 1), State v. Johnson, 111
P.2d 1071 (Utah 1989) and State v. Estes. 52 Utah 572,176 P.271, (1918), and Article 1§ 7 of
the Utah State Constitution, (Due Process): No person shall be deprived of life, liberty, or
property, without due process of law. Article 14 § 14 of the United States. The Appellee figured
she got away with using inadequately briefed authority or inadequately briefed against the
appellant in the first brief. This brief has been properly cited with legal authority.
In Exhibit # 1 (Restitution Hearing certified Transcript) on page 10 sentences 9-11. The
Court no longer gave the appellant a chance to speak up anymore her behalf. She was not
allowed to stand up and address the Court through this proceeding. The videotape will portray
how the Judge ordered the Appellant to [sit down and shut up through the rest of the proceeding,
and the appellant was not allowed to speak further on any issues]. [Emphasis added].
The Court admitted to "ERROR". See (Exhibit #2 Restitution Hearing pg. 11 line number 20).
The appellant was not allowed by the Court to get up and reply to the Court on admitting 'ERROR OF
THE COURT". The appellee argued in her brief (pg. 7,8) that the appellant should have brought the
issue of "ERROR" on her behalf in front of the Court. The appellant was no longer allowed by the
Court to speak on her own behalf. This goes against U.R.C.P. Rule 30, Errors and Defects.
Under U CA. CODE OF JUDICIAL CONDUCT CANON 3,B. (7) states: "A judge shall accord
every person who is legally interested in a proceeding, or that person's lawyer, full right to be heard
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according to law". The appellant was not allowed to speak further. (See Restitution Hearing pg. 11 line
number 20) and on the court video when the Judge ordered the appellant she was no longer allowed to
speak and made her sit down. Under U.C.A, Rules of Prof Conduct, Rules 1.7(b), 8.4(d), the court
failed to follow this judicial code of conduct, also.
The Court did admit "Error on behalf of the Court". This caused severe mental emotional and
threatened, physical bodily harm to the appellant. (See Exhibits 1,2 of the Appellants original brief).
The Court "ERRORED" by not having a restitution hearing for 1 year and 9 days after the sentencing
hearing. As in the case of State v. DubacK 891 P.2d 40 (Wash. App. Div. 3 1995) this case was
reversed and dismissed because of the length of time the court took to set up a restitution hearing, This
needs to be apply in the appellants case. The Appellant Rights were severely violated because of the
lack of the Court in setting timely hearings to benefit the justice system. Article 1 § 7 of the Utah State
Constitution (Due Process)
No person shall be deprived of life, liberty, or property, without due process of law. Article 14 §
14 of the United States Constitution (Due Process} :No state shall make or enforce any
law, which shall not abridge the privileges or immunities of citizens of the United States; nor
shall
any state deprives any person of life, liberty, or property without due process of law.

Article 1

§ 5 of the Utah State Constitution (Utah State Supremacy Clause) United States Constitution
Amendment 6 Right to an attorney and a fair trial.C.G.S.A. Constitution, Article 1 § 8, {Due
Process). U.R.C.P. Rule 30, the court can reverse a judgment if substantial right of defendant
Has been invaded.
POINT II
THIS IS NOT RES JUDITICA BY THE COURT'S STANDARDS

7

The appellee stated in her brief that the appellant should be bared from continuing with
her appeal based on res juditica. The appellee stated in her brief there is three guidelines that
have to be met based on res juditica, which bar raising claims in a subsequent action
One of the appellees requirement states that the issues presented on the first brief cannot
be presented on the second brief. See (Exhibit #2, final order for remand and reverse of civil
judgment). This Order was just released on November 22, 2004. This civil judgment was
brought up in the restitution hearing and also brought up in the appellees reply. (See pg. #7). The
civil judgment was brought forth before the criminal judgment. The criminal appeal is being set
forth in the United States Supreme Court.
The restitution hearing is still considered part of the trial. During the trial the Court made
all of the Defendant (Appellants) evidence inadmissible. In Exhibit #2 Judge Stephen Henroid
finally looked at the evidence and ruled in favor of the appellant for the reversal. After
considering the evidence presented.
Judge Judith Atherton, who is the criminal judge on the appeal, State v. White, 20030110CA,
decided the restitution from the civil judgment, White v Ockey, 20021073CA. (See restitution transcript
pg. 11, lines 6-9). The civil judgment is reversed and upheld in favor of the appellant. (See Exhibit #2
Order from Judge Stephen Henroid). There is not summary judgment against the appellant, therefore
there should not be any restitution, and the convictions should be reversed and dismissed with
prejudice. The restitution has been determined from an amount from the summary judgment' that now
has been vacated and void in favor of the appellant. This order came since the appellees brief was filed
with the court. The appellee did not try to argue the enlargement of time the appellant needed once she
received the Order dated November 22, 2004, from Judge Henroid's court. The appellee stated in her
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brief that a reversal is needed to change the convictions. This civil trial governs the criminal judgment.
The alleged victim is this case Scott Ockey who is also the Plaintiff in the original civil case
Ockeyv. White, 0109090255 appealed White v. Ockey, 20021073CA. In the case ofMascaro v. Davis,
741 P.2d 938 (Utah 1987), the plaintiff sought relief from a default judgment pursuant U.R.C.P. Rule
60(b) on three occasions before three different judges and his motions were denied in the first two
proceedings, the third judge was barred by the law from overruling the previous orders. Scott Ockey
purposely put this in front of two different judges to get as much as he could and caused purgury.
Point 3
THE APPELANT SHOULD RECIEVE RELIEF FROM THIS JUDGMENT.
The appellant should be relived from the court's judgment of January 27,2003 from the
Counts of Securities Fraud Utah Code Annotated § 61-1-1, and Sale of Stock by an Unregistered
Broker or Agent Utah Code Annotated § 61-1-7, under U.R.C.P. There is a civil lawsuit that
governs the criminal action.
According to U.R.C.P. Rule 60(b)(5) states: " the judgment has been satisfied, released,
or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated,
or it is no longer equitable that the judgment should have prospective application. This is true in
this case. The restitution judgment came off the summary judgment, which is now vacated under
Judge Henroids Order. (See Exhibit #2).
In the case of Bowen v. Olson, 122 Utah 66, 246 P.2d 602 (1952) this case resembles in
the fact of a cross-complaint seeking to set-aside-, vacate, or dismiss in its procurement under
Subdivision (b). This needs to happen in this case.
CONCLUSION
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The Appellant is seeking a Dismissal With Prejudice based on the Order from Judge
Stephen Henroids court supporting the reversal in favor of the Appellant, which leaves no ground
for restitution. The civil suit deals with the same issues as the criminal suit The appellants
overwhelming affidavits and evidence against Scott Ockey (which Judge Judith Atherton made
inadmissible) brought a standing Order for a reversal in favor of the appellant.
The Court admitted 'ERROR" and would not allow the Appellant to speak further on her
behalf, a violation of judicial code and the appellant civil rights.
Article 1 § 5 of the Utah State Constitution (Utah State Supremacy Clause)
United States Constitution Amendment 6 Right to an attorney and a fair trial.
C.G.S.A. Constitution, Article 1 § 8, {Due Process}.
Justice needs to prevail and the convictions against the appellant need to be reversed and
Dismissed With Prejudice.

Dated this 30th day of December 2004.
Respectfully Submitted,

Christena White
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CERTIFICATE OF SERVICE BY MAIL
I certify that on this 30th day of December, 2004,1 personally placed a true and correct
copy of the "Appellant's Reply to Appellee's Brief, in a sealed envelope. I further placed the
same in the United States Postal Service and addressed it to the following:

Joanne C Slotnik
Assistant Attorney General
160 East 300 South St.
P.O. Box 140854
Salt Lake City, Utah 84114-0854

Signature
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ADDENDUM
A

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH,

Case No. 021900588 FS

Plaintiff,

CHRISTENA B.WHITE,
Defendant.
RESTITUTION HEARING FEBRUARY 4,2004
BEFORE
HONORABLE JUDITH S. ATHERTON

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 East Ellen Way
Sandy, Utah 84092
801-523-1186

COPY

i

!

i

APPEARANCES
For the Plaintiff:

CHARLENE BARLOW
ASSISTANT DISTRICT ATTORNEY

For the Defendant:

PRO SE

* » •

1
2

SALT LAKE COUNTY, UTAH; WEDNESDAY, FEBRUARY 4, 2004
j

HONORABLE JUDITH S. ATHERTON, JUDGE PRESIDING

3

P R O C E E D I N G S

*

THE COURT:

Counsel, state your appearance.

5 j

MS. BARLOW:

Charlene Barlow for the state.

6

MS. WHITE:

Christena White, pro se.

7

THE COURT:

Ms. Barlow, this is yours.

8 | never received a notice to submit in July.
9

November from you.

10 j one I'd gotten.

j

Actually I

I did get one in

You said it's the second, it was the first

I think it's pretty clear, Ms. Barlow, you're i

11 j asking for restitution.

I don't think I can authorize

|

1

12

i

restitution to include attorney's fees and interest.

13 | that's a civil issue.
14

I'm not inclined to do that.

objects to it, and I believe that's appropriate.

I think
Ms. White

Do you want

15 j to speak to that issue?
16 |
17

MS. BARLOW:

I do, Your Honor, I have a case which

came down in December addressing restitution.

18 j approach?

If I may

This is State vs. Corbett case that deals with

19 I restitution, not specifically attorney's fees, but if the Court
20

would turn to paragraph 14, the statutes that are applicable

21

say the court shall order the defendant make restitution the

22

victim's crime.

23

complete restitution, the trial court must consider entering iti

24

the cost of the damage or loss to the victim as a result of the

25

events.

To determine monetary sum other conditions for

We also note that the well settled remedial

1

[inaudible] of our restitution statute is to compensate victims

2

for the hard costs by the defendant and to spare victims the

3 ! time and expense and emotional difficulties of separate civil
4

litigation to recover their damages from the defendant.

5

recognize that I'm just dropping this case on the Court at the

6

last minute.

7 j
8
9 I
10

THE COURT:

And I

Yeah, but still they already did civil

and there's a civil judgment that includes attorney's fees.
MS. BARLOW:
THE COURT:

Right.
And I've never ordered them in a criminal

11

case before, and I don't see that it's appropriate in the

12

context of a criminal case*

13

MS. BARLOW:

14 I

THE COURT:

15
16

Wellr I think And I'm not sure the language here

persuades me to the contrary.
MS. BARLOW:

I understand that,

And this case, of

17 I course, is not dealing directly with attorney's fees, but this
18

case is all about the fact that whatever a person could recover

19

in a civil context, which I think in this context included

20

attorney's fees, are what the court should order as

21

restitution.

22

agreed with the Court that I thought maybe attorney's fees were

23

not appropriate, but in looking at this case and looking at th«

24

statute, I think the court can order whatever a person could

25

recover in a civil context for the damage done to them.

You know, that's my argument.

I mean, I at first

THE COURT:
MS. BARLOW:

That presupposes there's no civil case.
Right.

THE COURT; And so you're not going to give them
attorney's fees in a criminal case when there isn't going to be
civil litigation.

I mean, that's sort of the distinction I

made, 1 mean, if you know where I'm going.
MS. BARLOW: I understand.
THE COURT: If you're - and I think this language
anticipates not filing a civil case and giving full restitution
and judgment interest from the time of the entry of a
restitution order.

So I still don't - because attorney's fees

are not part of a criminal case, except for nominal attorney's
fees awarded at sentencing and on legal defender cases, but
it's not anything that's anticipated in this, and it does seem
to me that the language you cite specifically to spare the
victims the time, expense, and emotional difficulties of
separate civil litigation, so that it seems to me that that
anticipates no litigation and then we wouldn't have the issue
of attorney's fees raised.
MS. BARLOW:
THE COURT:

Okay.
And this went to default, I think even

before the criminal trial.
MS. BARLOW:

Did it not?

I believe it did.

Well, that, you know,

and I understand the Court's position on that, then we're left
with if the court wants to deduct the attorney's fees out of

1

it, there still is an amount owing.

2

THE COURT:

3

MS. BARLOW:

Oh, sure.
And Mr. Ockey provided an accounting

4 j which was about $9,937. Or if the Court wants to either deduct
5 i the attorney's fees out of the civil judgment and order what's
6

left, or order under that accounting, but the problem is is

7

that the probation officer will not require any kind of

8 { payments from Ms. White, and has not done so until there is
9

some kind of restitution order from this court.

'

1
10

THE COURT:

Typically AP&P does restitution.

If they:

11

can't figure out, I believe, that was my order in fact, and if <

12

they can't figure it out they come back, and I don't know

13

what's going on with AP&P, but you know, I didn't hear from you J

14 j until November.
15

MS. BARLOW:

16

Well, and I'm sorry.

I did, you know,

file that earlier and it -

17 '

THE COURT:

I mean, it didn't get filed with the

i

18

court.

I checked the docket this morning, and when I saw your i

19

second request I couldn't figure out what happened to the first!

20

one, and I didn't receive it.

21

capable of coming in and asking me to look at restitution, it

22

hasn't done so.

Nonetheless, AP&P is fully

Typically we defer to AP&P and if there's a

23
problem, asked them to come back.
24
MS. BARLOW: I will certainly contact the AP&P
25 ! officer because I've talked with them and they just say, well,
4

1 : until the judge issues an order, we're not going to ask her to
2 ! pay anything.

And so I will certainly contact the officer and

3 j ask them to file something with the court, because they seem to
4

be waiting for the court to file something -

5 j
6

THE COURT:

That's fine.

I'm willing to make an

order.

7

Ms. White, do you have argument on this?

8

MS. WHITE:

9

Yes, I do, Your Honor.

I don't know if

you're aware of this or if Charlene Barlow's aware of this. My

10

civil appeal on this was remanded and reversed due to perjury

11

of Scott Ockey.

Now, if we're going to go with a restitution

12 j amount off of the civil, I'm asking for the court if they may
13

consider the fact of a stay on the appeal and the trial because

14

it is getting remanded back to a trial until there is an amount

15

cited upon that way.

16 j
17

THE COURT:

order from the Court of Appeals?

18
19
20 I

Do you want to give me a copy of that

MS. WHITE:

You bet.

I did bring one in two days

ago*
So what I'm asking at this time, pursuant to Rule 27,

21

staying appeal and also now we have a trial coming forth, if

22

we're able to go ahead and stay the restitution at this point

23

until we can figure out what it's going to be after we have

24 ' this trial held.
25

It was a default judgment, $9,900 is way out

of line, I was only in the place for three months, so now this

1

evidence that was submitted at the trial.

On that basis this

2

is my ruling.

3

If you want a stalking injunction, you need to go through the

4

proper routes to do that.

5

injunction procedure.

I'm denying the certificate of probable cause.

You can do that through the stalking

With regard to restitution, I am ordering restitution

6
7

in the amount of $8,460.63.

8

of Mr. Ockey, minus all attorney's fees, minus late fees, and

9

that includes rent, Utah Power & Light and phone.

10

That is based upon the assessment

Ms. Barlow, will you prepare an order consistent with

11

my ruling?

12

MS. BARLOW:

13

I will.

THE COURT: All right, thanks.

I appreciate the

I

14 i argument from both of you.
15

And, Ms. Barlow, I stand corrected.

I see here right I
i

16

in my pile a notice to submit, but it wasn't docketed and I

17

didn't see it.

18

I apologize for saying to the contrary.

19

didn't see it, but as I was leafing through this morning, it

20

was there.

21

And it was from July.

My fault completely, and
I checked the docket,

So it was our error here.

MS. BARLOW:

Your Honor, with as many as come through
i
i

22
23
24
25

this courthouse, I can't THE COURT:
don't get docketed.

There are a few.

j
Sometimes they just

I appreciate the argument.

(Whereupon the hearing was concluded)

-c11

1 ! chances of this appeal being granted or actually the chances of •
2 j a Rule 23B motion to remand is granted are practically nil, and
3 j I don't think that there should be any application - or
4 i certificate of probable cause issued in this matter*
5

THE COURT:

Let me explain - let me recall what I do

6 i about this trial, and I recall it with some clarity.

Ms.

7

White, I think the jury found that you ripped off Mr. Ockey.

8

You created bogus stock certificates under Shakti power in your

9

own computer and admitted to that at trial.

No, you're not

10

going to speak.

I'm explaining to you my ruling.

You've

11

already spoken.

You gave as consideration for three months

12 j rent fake stocks and that's a simple straight forward case.
13

You lied and you lost money because he took the stocks in lieu

14

of money to pay it.

15

victim in this case.

It's a simple case of you defrauding the
And that came across clearly to the jury

16 I and it came across clearly to me.

It wasn't a complicated case

17

and I found - my recollection is that the evidence was

18

compelling.

19

Now I'm telling you this, Ms. White, because that's

20

really what I have to assess when someone asks for a

21

certificate of probable cause.

22

of prevailing on an appeal on the merits of the case.

23

just don't think it's there because I think - I don't recall

24

any specific defect of your counsel, but certainly as a factual

25

matter, I cannot dispute the jury's finding based on the

I have to assess the likelihood
And I

10

CERTIFICATE
I HEREBY CERTIFY that the foregoing transcript in
the before mentioned hearing held before Judge Judith
Atherton was transcribed by me from a video recording
and is a full, true and correct transcription of the
requested proceedings as set forth in the preceding pages
to the best of my ability.
Signed this 16th day of February, 2004 in Sandy,
Utah.

Carolyn qjrickson
Certified Shorthand Reporter
Certified Court Transcriber
My Commission expires May 4, 2006

NOTARY PUBLIC
CAROLYN ER1CKSON
1775 ELLEN WAY
SANDY, UT 84092
MY COMMISSION EXPIRES
MAY 4. 2006
STATE OF UTAH

ADDENDUM
B

^2?*eri
THIRD DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
SCOTT OCKEY,
Plaintiff,

ORDER
CASE NO. 010909255

v.

JUDGE STEPHEN L. HENRIOD

CHRISTINE WHITE,
Defendant.

On January 23, 2004, the Utah Court of Appeals issued a
decision, remanding this matter back to the trial court for
consideration of defendant White's Motion To Dismiss and, if
necessary, further consideration of plaintiff Ockey's Motion For
Summary Judgment.

Having now done so, the Court rules as stated

herein.
As an initial matter, defendant's Motion To Dismiss is denied.
Even if the alleged deficiencies in service were present, Ms. White
waived all such claims by acknowledging her receipt of notice
commencing this action and by filing a response based thereon.
More specifically, defendant's Motion To Dismiss was only raised
after she filed responses with the Court through her answer and
counterclaim.

Accordingly, Ms. White's motion is denied.

Next, with respect to Mr. Ockey's Motion For Summary Judgment,
it appears that Ms. White has raised, via her memorandum and
accompanying affidavits, disputed issues of material fact that are
crucial to plaintiff's breach of contract and unlawful detainer.
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As a result of such disputed facts, Mr. Ockeyfs Motion For Summary
Judgment is hereby denied.
This is the final Order of the Court.

Dated this

BY THE COURT:

day of November, 2004.

