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IN THE SUPREME COURT
of the
STATE OF UTAH

VAN M. JOHINSON,
Dolilioner AII;//W//(/;//_

VS. ("axe No.

.
JOHN W TURNER. Warden, s

il Ntate Prison,

Dtepdant - Rospond .

BRIEEF OF RESPONDIENT

NTANTEMENT OF THE NATURK OF CASE

This i am appeal from s decision of the Fourth
Judiewad Thseriet Courty inand for Utah County, State
s Ui the Honorable: Allen B Sorvensen, presiding,
vhieh demed the petitioner’s application for writ ol

ml|n*;1,\ COTTN,
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DISPOSITION IN THIC LOWER COp

The Honorable Allen B Norensen denied ), s

tion on the grounds that the petition was e 4. X

means of appellate review and that this was vigly,

ol Utah case law,

RICLIESE SOUGHT ON APPRAL

The respondent seeks an affivmation ot the Qo

made by Judge Sorensen.

NTATEMENT O FACTS

On February S, 1968, Max M. Johnson was tried an
convicted by a jury of the erime of @rand laren
Appearimg ax his counsel was Leon M. Frazier ol Pro,
Utah, A motion for a new trial was made and deniod,
Max Johnson was thereafter sentenced to a term at e

Utah State Prison. No appeal from this trial was taken,

Thercafter, Mr. Jolinson filed a petition For a wi
o habeas corpus on October 16, 1968, The hearing o
this matter was on January 20, 1969, LeRoy S0 Axland
of the Salt Lake County Bar Legal Services, Ine. wi
assigned to represent Mr. Johnson. The petition wa
denied by the Honorable Stewart M. Hanson on Januan

21, 1969, No timely appeal wax made.

Again Mr. Johnson hrought a petition Tor write
Labeax corpus. Thix writ made two allegations whid

were not included in the prior writ: (1) that the i
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leorived M Johnson ol hix eonstitutional rights

e ¢
i ot allowing one Larr:
that Johnson was denied the right to have

Rupp to give a cotplete testi-
gionv, and (2)
witnesses testify on hix behalt when the trial judge re-
e to allow My Kenneth Snathy o testify over a hear-
v objection (R D). This petition wax denied by Judge
‘\)‘l"” B, Sorensen on the ground that the petition
attempted to- gain appellate review of matters which

<hould have been appeaded (R 17).

it is from Judge Sorvensen’s ruling that the present

FaRe AVIRON,

POINT 1

A CRIMINAL DEFENDANT HAS NO CONSTITU-
TIONAL RIGHT TO HAVE WITNESSES TESTIFY
I[N VIOLATION OF THE RULES OFF EVIDENCE.

This caze arizes from a dental of Max Johnson's
petition for habeas corpis dated June 26, 1969, and filed
Juby 1168 Only two adlegations were made in that writ,
and hoth of those adleeations dealt with a related ques-
ton = hother adetermination on hearsay or material-
tyowdieh prevents or hinders o witness from testifving,
demes the crininal detendant his constitutional  due

Process and w(ll;ll [r!'utv('iinn l‘i},"hts‘.

e State does not argue with the contention of

Max Jolimson that due process neludes the constitutional
reht o have compulzory process to compel the attend-

W O W e - . . .
He ol witnessex i his hehall, His elaim s not that
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the trial court denied him attendance of witgee,.

h

that the Sixth Amendment vequives the Caygy

m :|1!_

their testimony.

The right to have compulsory process (o ahtyiy, ..
nesses does not supersede the established rules of "
denee. 11 the desired testimony is immaterial, ty, T
criminal defendant has no right to have compulsory
cess Tor obtaining that witness, 1 the withess ohiai,
wishes to invoke a privilege and not testifv, the ey,
defondant 1x not deprived of his rights, Stafe (o
41 Wis2d 3120 164 NOW.2d 266 (1969) 0 Rrygant v, St
434 P.2d 498 (OkLL Cr. 1967).

In .80 o Maloney, 241 . Supp. 49 (W.D. Pay,
1965), the Court said that the eriininal defendant bas
right to have compulsory process to obtain witnesses i
his hehalf and, therefore, to have subpocenas issued: hoy
cever, the determination of whether or not a witnesst
allowed to take the stand ix a diseretionary matter toh

dealt with by the trial judge.

The authority relied on by Mr. Johnson, Washighn
o Teras, 38R 1S, 14, 18 L Iod.2d 1019, ST 8.0t e
(1967), does not stand for the proposition that a eri
inal defendant’s witnesses must he adlowed to testifve
el the defendant hax been denied due process of -l
Th procise issue which Washington ¢ Tevas dealt wit
was whether a Texas statute deprived a eriminal il

. . .. . Mo T
Fendant ol the Sixth Amendment vights, The e
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it ,)l-r\'vntu(l PErRONE chavrzed or convieted as co-par-
Sl
Geipants i the same crine from  testitving for one
Herpants
other, hut alfowed thens to testify Tor the State.

The Conrt then called the Texas rule arbitrary be-
cate 1t prevented whole catezories of defense witnesses
dom testifving, The United States Sapreme Court's

lolding 1= quoted below:

“We hold that the petitioner in this caze was
denied hix right to have compulsory process for
ohtaining witnesses i his favor becanse the State
arbitravily denied T the vight 1o pud o the
ctand a wityess. who was physically and mentally
capable of testifying to events that he had person-
Al observed, and whose testimony would hare
boow relecand aud waleriol o tlie defonse.”” (K-
phasiz added.) 38STUS at 230 1% Ldd.2d at 1025,
ST S Ut at 1920,

A footnote at the hottom of the same page points out
that the decision <hould not he construed ax disapproving
festinonial privileces or nonarbitrary state rules that
disprahty persons who are incapable of observing or

testifving about vevents

Plic vades of materiadity: and ol hearsay apply to
Iy RO . : r .
atle proxeentor and defendants. These rules are not
arhitriey hecause they proteet the jury from statements

Shreh are deenred to he incompetent, unreliable or irrele-
vent,
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The Washington case has heen noted iy SOVep ) )
Ay
reviews, The following ix taken from one of thew,

“The baxix of the decision in Washingto,
Tevas ix that the compul=ory process ey
the Sixth Amendiment gives the defendant g iy,
to put his co-participant on the stand. e (.(,““
pulsory process clause, however, cannot ) r-nm‘,
strued to give the delendant a substantive o,
to have the testimony of s witness cntered iy
evidence. It @ives the defendant only the yiul
to have compulzory process to ohtain \\'itll‘*\“s
in thix hehalf — to liave subpocnas is<ued 1.
their appearance in court.”™ 20 Bavior L.Rev. .

172 (1968).

A ertminal defendant, then, has a right to comp
attendance of witnesses, but this right does not super
sede nonarbitrary state rules of evidence. Max Johnsw
wax not deprived of hix constitutional vights when his
witnesses were hindered or prevented from testifving
If the trnal court’s ruling was mcorreet, sueh rulin

should have bheen appealed.

POINT 1II
UNDER UTAH LAW IT IS CLEAR THAT ISSUES
WHICIT SHOULD HAVE BEEN RAISED ON AP
PEAIL. CANNOT BE RAISED BY SUBSEQUENT
HABEAS CORPUS PETITIONS.

Leon M. Frazicer, counsel for My, Johnson m fh
lower court, made a motion for a new trial on Febrar

123, 19GS, Thix motion was heard on Mareh 1, 1968, i
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fepred, The motion alleged that when the trial judge
158 .

lenjed the testimony of Kenneth Smith, the defendant
den] »tes .

Jolmson was prevented from having a fair and impartial
(vial. No appeal was taken from this denial.

\lax Johnson now brings this action alleging basic-
allv the same point in hix petition for habeas corpus.
|;\: <« doing, he attempts to use the writ of habeas corpus
u; 2 means of appellate rveview, This is not the pur-
pose for which the writ was established, and cannot be
done. Jaramillo . Twrier, Case No. 11634, filed January
27, 1970,

When the same faets alleged in a petition for writ
of habeas corpus were known to the petitioner at the
fime of his judgment, hix proper remedy is not a wnit.
In the reeent caxe of Brown v Twrwer, 21 Utah 2d 96,
10 P2d 968 (1968, the petitioner contended that he
was denied a right to counsel and that he did not under-
stand the consequences of hix guilty plea. The Supreme
Cowrt ol Utah held that the petitioner was not entitled
o habeas corpus remedies, The court correctly pointed
out the following

“ .. If the contention of error is something

which ix known or s<hould he known to the party
at the time the judgment was entered, it must be
revicwed i the manner and within the time per-
nitted by vegular preseribed procedure, or the
Jadgment hecomes final and is not subjeet to fure-
ther attack, exeept i some such unusual cirenms-



stance ax we have mentioned  aboy Wi
otherwixe, the regular rules of pmu-(lmp SO
g appeals and hmnitations of flm« “l”f'll‘n‘:
therein woukld be rendered impotent.™ 14y,
2d at 95-99, 140 P2d at 969,

L

POINT 111
MAX JOHNSON HAS NOT BEEN DENIED Hiv
RIGHT TO COUNSEL NOR HIs RIGHT TO APPEAL

Mur. Jolinson was represented by Leon Fragie din
g his trial. There was no appeal taken from this
Nowhere in the complaimt ix there a chatienee wade
counsel competeney as apphed to the appeal. My Jup,
son wax represented by LeRoy S. Axland at the hean
W his carhier petition for wiit o habeas corpus, W
that writ was denied no u.ppval wax taken, Nowhere
the complaint ix there a challenge made to a dengl

the right to appeal thix decision.

Utah hax passed on thix issue hetore, In the cases
Burleigh v, Thwrieer, 15 Utah 2d 118, 388 P.2d 412 (1904,
the petitioner made the =ame legal move ax M Johis

The court expressed the law in thix manner:

*Appellant contends i hix hriel that the fa
ure to appeal the Thivd Distriet Court’s jndene
was due to the failure of counsel, appointed
this court, to prosccute the appeal. This matt
was not presented in the pleadings or the hearie
hefore the Fourth Distriet Cowrt, Tt is raised [
the first thne upon thhs appeal. Habeas corg®
heing a c¢ivil remedy it ik not necessary for -
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conrt to conxider this point.™ 1d. 15 Utah 2d at
120, O=S P2d at 414,

I+ would therefore Tollow that the court need not
conenler the issue ol competeneyas o counsel, sinee it
s ot ehatlenged i Max Johns=on's complaint and was
st an dssie hefore Judge Sorenszen. Sinee habeas corpus

< not neriminal remedy, some eriminal rights do not

;1])}![)'.

There have been no Tindings of fact on this issue.
No testinony hax heen received by any prior proceedings.
The onhv information the court has on this subject ix
the appeliants statement of facts. The court 12 not com-
peliod to helieve sell-interested witnesses. State K onep-
por I8 Utal 2d 215, 418 P2d 750 (1966) 0 dagard v
Daylow & Miller Red-F-3ie Conerete Co., 12 Utah 2d
24361 P2d 522 1961y, The competeney of counsel s

thevelore not ripe for review,

Foven it the conrt were to review the issue, the court

would =ull have to find For the respondent.

Inorder to justity haheas corpus reliet on the ground
that the appointed counsel wax inadequate, California
veqires the petitioner 1o <how that the trial was reduced
o faree ov shane T Re Beaty, 54 Cal 2d 760, 414 12.2d
oot CalBRpte, 320 (1966

b A vizonad the conrt allows a contention of depri-
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ration ol right to counxel to be asserted in Lal,e

s oy
proceedings onlyv in extreme casesc 10 the appetlng

Forth no Tacts which indicate the appoimted Ao,

performance was so substandard as to rendep ), 0
a farce ov <hamn, the petition s properly denied, j,,,

o STale, T Nrviz N pp. 22004870 P2 97 (A\riy“_\l,],‘ [ix

The Utah standard ix oo btthe different. Ty oy,
habeax corpus remedy = allowed onlv ir the ey,
stances Indicate that it would be wholly unconseiogy
not to reexamine the petittoner’s convietion, By
Torner, 19 Utah 2d 284, 4310 Po2d 121 (1967 The metl,.
the Utah court u=es i decidimg this issne s 1o bk -

the record.

Note the last =entence m the Burleigh o0 ey, 1
Utah 2d TIS, 388 P2d 412 (1964 ), caxe. There the oping
writer makes a statement as to the guidelines the Copr

might follow i fMuture caxes. He said:

“However, we might note that even i aen-
mal caxe 1t 1s not a denial ol due process for
defendant’™s attorney to lail to perfect anappa
[, at 120, 388 P.2d at 414,

The Supreme Court o Avizona made the Tollowing s

nment:

“We hold that, as in this case, a convieted fels
may acquiesce in the adviee and deeiston ol e
sel not to appeal, <o ax to make that decsion "
We will not recognize the elaim that the decse
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A counsel in which he zy'q.l]iw.\‘('('(l <l<'ll»¥'i\'('(l him
of the vight to counsel ithin the Heaning Qf the
~ixth Amendment  to the Constitution of the
[nited States o as to pernnt a collateral attack on
the judgment ol convietion hy hah('xas corpus or to
permit it to he axesrted ax the lm-.\'ls of good cause
for a delaved zl]»)well." Stede v Mowtez, 102 Ariz.
H4L 432 P2 406 at 409 (1967).

e the record is devoid of any suggestion of bad faith,

-

Ahaent o showing that the proceedings were reduced to
« D v i ?

or shann, and in light of the faet that Mr, John-

won had conmzel, this Conrt must affirm Judge Soren-

cen’s denial,

CONCLUSION

For the reasons submitted. the Respondent urges

thix Honorable Court to alfirm the decision of Judge

Sorensen and deny the petition Tor writ of habeax corpus.

Respectiully submitted,

VIERNON B ROMNEY

Attorney General

LAUREN N BEASLICY

Chiel Assistant A ttorney General

Attorweys for Respondent
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