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JURISDICTIONAL STATEMENT
This court has jurisdiction of this matter pursuant to Utah
Code Ann. § 78-2a-3(2)(i) (Supp. 1992).
ISSUES FOR REVIEW & STANDARD OF REVIEW
1«

Did the trial court abuse its discretion when it

awarded Mrs. Schaumberg $800.00 permanent alimony after her 25
year marriage to Mr. Schaumberg?
Trial courts have considerable discretion in determining
alimony and property distribution in divorce cases ^nd will be
upheld on appeal unless a clear and prejudicial abuse of
discretion is demonstrated.

Howell v. Howell, 806 J>.2d 1209,

1211 (Utah ct. App. 1991).
2.

Did the trial court abuse its discretion when it

awarded Mrs. Schaumberg one-half of the appreciated value of an
office building (the "business property") which was acquired with
funds inherited by Mr. Schaumberg?
This court should change the trial court's property
distribution "only if there was a misunderstanding Qr
misapplication of the law resulting in substantial ^nd
prejudicial error, the evidence clearly preponderates against the
findings, or such a serious inequity has resulted aa to manifest
a clear abuse of discretion."

Watson v. Watson. 83? p.2d 1, 5

(Utah Ct. App. 1992).
3.

bid the trial court abuse its discretion when it

determined as part of its overall property distribution that Mrs.
Schaumberg should receive all of the net proceeds of the sale of
1

the Schaumberg family residence?
This court should change the trial court's property
distribution "only if there was a misunderstanding or
misapplication of the law resulting in substantial and
prejudicial error, the evidence clearly preponderates against the
findings, or such a serious inequity has resulted as to manifest
a clear abuse of discretion."
4.

Id.

Did Mrs. Schaumberg experience a change of

circumstances that would permit this court to award her
attorney's fees occurred on this appeal?

DETERMINATIVE LAWS
Utah Code Ann. § 30-3-3 (1989)
The court may order either party to pay to the clerk a sum
of money for the separate support or maintenance of the adverse
party and the children, and to enable such party to prosecute or
defend this action.

STATEMENT OF THE CASE
1.

Nature of the Case
The parties were married for over 25 years at the time of

trial.

Two children were born into the marriage and both had

reached majority at the time of this action.

Mr. Schaumberg was

employed by the military for sixteen years of the marriage (26
years total).

Mr. Schaumberg left the military and currently is

self-employed as a financial consultant.
2

Mrs. Schaumberg spent a

substantial portion of her time raising the parties children.
She has worked off and on during the marriage and was employed
part-time at the time of the trial.

Mr. Schaumberg inherited

real property from his father7s estate which was sold and used in
part to purchase the business property in Salt Lake City, Utah.
2.

Disposition
The trial judge awarded Mrs. Schaumberg permanent monthly
Moreover, the court 7 s net distribution of

alimony of $800.00.

the parties 7 property was equal within a few hundred dollars.
Memorandum Decision at 11.

As part of the over-all property

distribution, the court awarded one-half of the appreciated value
of the business property to Mrs. Schaumberg as well as all of the
equity in the Schaumberg family residence.

Mr. Schaumberg

appeals the award of alimony, the award of one-half of the
appreciated value of the business property as well as the court 7 s
award of the home equity to Mrs. Schaumberg.
3.

Relevant facts.
(1)

Mr. and Mrs. Schaumberg were married in December 1967,

in the country of Germany.
(2)

Mr. Schaumberg7s net monthly income is $4,200.00

($50,400.00 annually).
(3)

Finding of Fact No. 3.

Finding of Fact No. 29

If Mrs. Schaumberg sought full-time employment in the

area that she has expertise, she could gross $1,000.00 monthly
($12,000.00 annually).
(4)

Finding of Fact No. 28.

The mortgage payment on the business property is

$957.00 per month.

Transcript page 150, line 16.

3

(5) Mr. Schaumberg's corporation paid monthly rent of
$1,250.00.
(6)

Transcript page 150, line 16.

The corporation's monthly rent payment exceeds the

mortage payment by a reasonably significant amount.

Finding of

Fact No. 10.
(7)

The rent payment was used to make payment on the

principle, unpaid principle, utilities and upkeep of the
building.

Transcript page 176, line 25.

(8) The rent payment on the building would have been
available for marital purposes had it not been used to pay rent.
Memorandum Decision, page 6.
(9) A portion of the business property was vacant.
Transcript page 150, line 21.
(10) Mrs. Schaumberg's Trial Exhibit 1 listed her monthly
expenses as $2,273.00.
(11) Mrs. Schaumberg based the expenses listed in Trial
Exhibit 1 on her reasonable expenses incurred while she lived by
herself during the nine months preceding trial.

Transcript pages

41-54.
(12) Mr. Schaumberg's financial management business is
incorporated and known as Fortress Financial, Inc.
(13) Mr. Schaumberg is the sole shareholder of his
corporation.

Transcript page 158, line 11.

(14) Mr. Schaumberg is the only employee of his corporation.
Transcript page 129, line 15.
(15) Mr. Schaumberg receives ownership draw distributions in
4

addition to his salary from his corporation.

Transcript page

149, line 4.

SUMMARY OF THE ARGUMENTS
1.

The trial court did not abuse its discretion when it

awarded Mrs. Schaumberg $800.00 alimony after her long term
marriage to Mr. Schaumberg because the alimony equalizes to an
extent the parties post-divorce living standards.
2.

The trial court did not abuse its discretion by

awarding Mrs. Schaumberg one-half of the appreciated equity in
the business property because she made a contribution to the
enhancement and maintenance of the business property and thereby
acquired an equitable interest in the business property.
3.

The trial court did not abuse its discretion by awarding

the equity in the Schaumberg family residence as part of an
equitable property distribution.

This award is not contrary to

any stipulation of the parties.
4.

Mrs. Schaumberg has experienced a change in

circumstance since the trial which permits the court to award her
attorney's fees on this appeal.

ARGUMENT
1.

The Trial Court Did Not Abuse Its Discretion When It Awarded
Mrs. Schaumberg Permanent Alimony of $800.00 Per Month
The trial court is given considerable discretion to provide

for spousal support and such an award will not be overturned on
appeal unless there has been a clear and prejudicial abuse of
5

discretion.

Chambers v. Chambers, 840 P.2d 841, 843 (Utah Ct.

App. 1992).
Utah appellate courts have consistently held that after a
long term marriage the alimony award should equalize the parties
respective post-divorce living standards and maintain them at a
level as close as possible to that standard enjoyed during the
marriage.

See Gardner v. Gardner. 748 P.2d 1076, 1081 (Utah

1988); Jones v. Jones, 700 P.2d 1072, 1075 (Utah 1985); Howell v.
Howell, 806 P.2d 1209, 1212 (Utah Ct. App. 1991); Rasband v.
Rasband. 752 P.2d 1331, 1333 (Utah Ct. App. 1988).

Moreover, if

the payor spouse7s resources permit, alimony need not be limited
to provide basic needs but should also consider the recipient
spouse's "station in life." Howell, 806 P.2d at 1212. The trial
court should consider the following factors in setting alimony:
(1) the financial condition and needs of the recipient spouse,
(2) the recipient's ability to produce income, and (3) the
ability of the payor spouse to provide support.

Id. (citing

Davis v. Davis, 749 P.2d 647, 649 (Utah 1988)).

The trial court

must make findings on these factors, the failure to do so
constitutes reversible error, unless, pertinent facts in the
record are "clear, uncontroverted, and capable of supporting only
a finding in favor of the judgment."

Chambers, 840 P.2d at 843

(citations omitted).
In this instance, the trial court made findings as to the
second and third factors.

See Finding of Fact No. 27, Memorandum

Decision page 13 (Mrs. Schaumberg's ability to produce income);
6

Finding of Fact No. 29, Memorandum Decision, page 14 (Mr.
Schaumberg's ability to provide support).

As to the first

factor, the record contains clear and uncontroverted facts that
support only a finding in favor of the trial court's $800.00
alimony award.
The trial court's file contains Mrs. Schaumberg's verified
motion for temporary relief prepared in September 1991, which
listed monthly living expenses of $3,178.00. Transcript page 42,
line 7; Transcript page 54, line 2. The trial court's file also
contains her pre-trial request and declaration that reduced her
living expense to $2,849.00 per month.
4.

Transcript page 54, line

Moreover, at trial Mrs. Schaumberg provided Exhibit 1 that

listed her monthly expenses at $2,272.58. Mrs. Schaumberg
testified that during her married life she did not realize how
expensive life was.

Transcript page 52, line 14. Moreover, the

court's file demonstrates that as Mrs. Schaumberg has obtained a
greater understanding of her expenses, she has adjusted her
requests for assistance.1
Mrs. Schaumberg explained on cross examination that the
expenses listed on Trial Exhibit 1 were based on reasonable
1

It is clear from the record that Mrs. Schaumberg has
demonstrated good faith in the process of determining her needs.
It is significant that her estimated monthly expenses at trial
were over $900.00 per month less than her estimated monthly
expenses in her verified motion for temporary relief. Compare,
Verified Motion for Temporary Relief, with. Trial Exhibit 1.
Moreover, it is clear and undisputed from her cross examination
testimony that the expense listed on Trial Exhibit 1 are based on
reasonable expenses Mrs. Schaumberg incurred while she lived by
herself during the nine months preceding trial. Transcript pages
41-54.
7

monthly needs similar to the standard of living enjoyed during
the marriage.

The trial court's alimony award of $800.00 per

month permits Mrs. Schaumberg to meet those reasonable monthly
needs.

Accordingly, it is clear that uncontroverted facts in the

record support only the trial court's alimony award.
Mr. Schaumberg criticizes the trial court's alimony award
because it "refused to consider [Mrs. Schaumberg's] income from
investments, and apparently based it decision upon the disparity
in the parties' income."

Appellant Brief at 6.

As mentioned

previously, Utah appellate courts have consistently held that the
alimony award after a long term marriage should equalize the
parties respective post-divorce living standards and maintain
them at a level as close as possible to that standard enjoyed
during the marriage.

See Gardner, 748 P.2d at 1081; Jones, 700

P.2d at 1075; Howell. 806 P.2d at 1212; Rasband, 752 P.2d at
1333.

Moreover, if the payor spouse's resources permit,- alimony

need not be limited to provide basic needs but should also
consider the recipient spouse's "station in life."

Howell, 806

P.2d at 1212.
In this case the court found that Mr. and Mrs. Schaumberg
were married in December 1967.

Finding of Fact No. 3.

The

Schaumberg's marriage was long term and lasted over 25 years.
Moreover, the court found that Mr. Schaumberg had $4,2 00.00 net
income per month.

Finding of Fact No. 29.

It is clear that Mr.

Schaumberg has the means to pay the $800.00 alimony award which
meets Mrs. Schaumberg's needs and more correctly reflects her
8

station in life.
Including the alimony payment, Mr. and Mrs. Schaumberg's
income would be $3,400.00 and $2,425.002 respectively.

Moreover,

the net property distribution between the parties was
approximately equal. Memorandum Decision, page 11. Accordingly,
any money Mrs. Schaumberg might make on her investments would
probably be matched by income earned by Mr. Schaumberg on his
investments.

However, even if Mrs. Schaumberg was able invest

her money more effectively than Mr. Schaumberg, this should not
effect her alimony award because the extra investment income
would just make the respective parties post divorce gross monthly
incomes and standards of living more equal as required by Utah
case law.3

2.

The Trial Court Did Not Abuse Its Discretion When It
Awarded Mrs. Schaumberg One-Half of the Appreciated
Value of the Business Property
The trial court has considerable discretion concerning

property distribution in a divorce proceeding and its actions
enjoy a presumption of validity.
(Utah Ct. App. 1992).

Watson v. Watson, 837 P.2d 1, 5

Accordingly, this court should change the

2

The trial court found that Mrs. Schaumberg would have a
net monthly income of $1,425.00 per month which consisted of her
share of the military retirement income and imputed employment
income.
3

The idea that Mrs. Schaumberg, a housewife without any
financial training, could invest her money more effectively than
Mr. Schaumberg, a financial investment counselor by profession,
is, of course, highly unlikely if not impossible.
9

trial court's property distribution "only if there was a
misunderstanding or misapplication of the law resulting in
substantial and prejudicial error, the evidence clearly
preponderates against the findings, or such a serious inequity
has resulted as to manifest a clear abuse of discretion."

Id.

(citation omitted).
A.

The trial court correctly concluded Mrs.
Schaumberq should participate in the
appreciation of equity in the business
property

Trial courts enjoy broad discretion in the division of
property regardless of its source or time of acquisition.4
Walters v. Walters, 812 P.2d 64, 67 (Utah Ct. App. 1991), citing,
Burke v. Burke, 733 P.2d 133, 134-135 (Utah 1987).

There is no

fixed formula upon which to determine a division of property in a
divorce action.

Watson, 837 P.2d at 5 (citation omitted).

The

Utah Supreme Court has concluded that trial courts making
equitable property distributions should:
generally award property acquired by one spouse by gift
and inheritance during the marriage (or property
acquired in exchange thereof) to that spouse, together
with any appreciation or enhancement of its value,
unless (1) the other spouse has by his or her efforts
or expense contributed to the enhancement, maintenance,
or protection of that property, thereby acquiring an
equitable interest in it, (citation omitted), or (2)
the property has been consumed or its identity lost
through commingling or exchanges or where the acquiring
spouse has made a gift of an interest therein to the
other spouse.
Mortensen v. Mortensen, 760 P.2d 304, 308 (Utah 1988) (emphasis
4

There is no per se ban on awarding one spouse a portion
of the premarital assets of another. Noble v. Noble, 761 P.2d
1369, 1373 (Utah 1988).
10

supplied).
In this instance, the trial court found the rent paid by Mr.
Schaumberg's corporation to the business property exceeded by a
reasonably significant amount the ongoing mortgage payment.5
Finding of Fact No. 10. Mr. Schaumberg testified he used the
rent to make the payment on the principle, unpaid principle,
utilities, and upkeep of the building.
25.

Transcript page 176, line

The trial court concluded the evidence demonstrated Mrs.

Schaumberg made a contribution to the ongoing maintenance and the
reduction of debt on the business property which permitted her to
participate in the appreciated equity of the business property.
Memorandum Decision, page 6.

Mrs. Schaumberg acquired an

equitable interest in the property because the rent payment on
the business property would have been available for marital
purposes had it not been used to pay rent.

Id.

Mr. Schaumberg criticizes the trial court's conclusion that
the appreciation of the business property is marital property.
Appellant Brief at 11. Mr. Schaumberg claims the excessive rent
payments should not be a basis for finding the business property
marital because Mr. Schaumberg is "separate and apart from his
corporation."

Id. at 14. Mr. Schaumberg's argument fails

because the unity of interest between Mr. Schaumberg and his
solely owned corporation requires that the latter be viewed as
the alter ego of the former in this action.
5

Mr. Schaumberg's corporation pays monthly rent of
$1,250.00. Transcript page 148, line 21. The mortgage is
$957.00. Transcript page 150, line 16.
11

In Watson, the Utah Court of Appeals stated the requirements
for setting aside a corporate entity under the alter ego
doctrine.

837 P.2d at 5.

The Watson court stated:

To disregard the corporate entity under the equitable
alter ego doctrine, two circumstances must be shown:
(1) Such a unity of interest and ownership that the
separate personalities of the corporation and the
individual no longer exists, but the corporation is,
instead, the alter ego of one or a few individuals; and
(2) if observed, the corporate form would sanction a
fraud, promote injustice or result in an inequity.
Id. (quoting, Coleman v. Coleman, 743 P.2d 782 (Utah Ct. App.
1987).
The record demonstrates that the two requirements enunciated
in Watson are met.

First, there was a unity of interest between

Mr. Schaumberg and his corporation.

The records states: (1)

Fortress Financial, Mr. Schaumberg7s business, was merely an "S"
Corporation (Transcript page 129, line 11.); (2) Mr. Schaumberg
was the only shareholder (Transcript page 158, line 11); (3) Mr.
Schaumberg was the only employee (Transcript page 129, line 15);
(4) Mr. Schaumberg admitted during his testimony that he "was"
Fortress Financial (Transcript page 135, line 18); (5) Mr.
Schaumberg receives a monthly salary of $2,333.33 from his
corporation (Transcript page 129, line 25); (6) Mr. Schaumberg
periodically takes out owner draw distributions in addition to
his salary (Transcript page 149, line 4); and (7) Fortress
Financial financed his individual retirement account ("IRA") to
the value of $70,000.00 (Finding of Fact No. 17; Memorandum
Decision, page 10).

These facts show that there was a unity of

interest between Mr. Schaumberg and his solely owned corporation.
12

The second Watson factor is met in this case because
recognition of the corporate entity would result in an inequity.
The record demonstrates the corporation paid a monthly rent
payment of $1,250.00, an amount that exceeded the mortgage
payment by approximately $300.00.

Mr. Schaumberg in essence used

revenue from his corporation to purchase and maintain the
business property.
have been used

M r . Schaumberg directed revenue that could
marital purposes t : > 1:1 le business property.

To

not give Mrs. Schaumberg credit for the marital money used to
purchase and maintain the business property would be inequitable.
shows «:i [i 'ui'i
vacant and available to rent.

i ml tii,M business property was
Transcript page 150, line 21. Mr.

Schaumberg could have rented the vacant portion of the business
property

property.

a i s e r e v e n u e t o j: u r c h a s e arid ma ii n t a i i i t h e b\ i s i n e s s

Instead, he chose not to do so and used money that

would have been available for marital purposes.
facts

£ .i :i ii i lequi t \ wini 1 i I i esu I t

:i f 1 lie:

Based on these

Schai imberg.

or

tl: is

corporation in which he was the sole shareholder, would be
credited exclusively for the rental payments used to purchase and
maintain the business property because the money used for iei1t:al
payments would have been available for marital purposes
otherwise.
B.

The evidence in the record supports the
findings of the trial court

Mi : Schaumberg criticizes two of the t:i i a] court f i ; , f:! i id ii ngs
concerning the business property, namely: (1) that $28,000.00 of
inheritance funds were used to acquire and improve the business
13

property, and (2) that the $25,000,00 loan was used in part to
maintain or upgrade the building.

Appellant Brief at 11.

The trial court has the duty to determine facts when there
is conflicting testimony.
1278 (Utah 1987).

Newmeyer v. Newmever, 745 P.2d 1276,

Findings of fact in divorce proceedings are

subject to the clearly erroneous standard of review.

Howell v.

Howell, 806 P.2d 1209, 1211 (Utah Ct. App. 1991).
During the trial Mr. Schaumberg provided conflicting
testimony as to the amount he inherited from the sale of his
father7s home.

First, Mr. Schaumberg testified that he inherited

approximately $39,000.00. Transcript page 142, line 21. Later,
however, he testified he inherited only $34,000.00.
page 190, line 4.

Transcript

In addition to Mr. Schaumberg's testimony, the

record contains a letter from the attorney Mr. Schaumberg
retained to sell the inherited home.

The letter states that Mr.

Schaumberg received $33,933.87 from the sale of the inherited
home.

Transcript page 201, line 22 through page 202, line 11.

Mr. Schaumberg consistently testified that he used
$20,000.00 of the inherited funds as a down payment on the
business property.

Compare, Transcript page 142, line 23, with

Transcript page 143, line 17, and Transcript page 302, line 1.
However, his testimony as to what he did with the remainder of
the inherited funds is inconsistent.

In one breath he claims

"all of the remainder [of the inheritance] went to improve the
property."

Transcript page 190, line 6.

But he also testified

that although some of the inherited money was spent to improve
14

the property, " J m sure I spent some on family."
203,

ie

Transcript page

/.

this instance, it is undisputed that Mr. Schaumberg used
$20,000.00 of his inheritance as a down payment on the business
property.

There is conflicting testimony concerning what portion

of the remainder of his inheritance Mr. Schaumberg spent
property.

The exact amount Mr. Schaumberg spent improving the

business property is a fact question for the trial court.

The

trial court's finding that Mr. Schaumberg spent a total of
$28,000 on the business property is supported by evidence in the
record

clearly erroneous.

Accordingly, the finding

should not be disturbed.
The record contains conflicting evidence concerning the use
of tlv "7?1' ,,, ori'i n

h.'viii,

Mrs. Schaumberg introduced answers to

interrogatories prepared by Mr. Schaumberg that stated the loan
was used to improve the business property.
Interrogitory

Answer to

12.7 (cited oii transcript page 159, I n

).

During his testimony Mr. Schaumberg denied that the loan was used
for the business property and claimed instead the money was spent
lifestyle.

Transcript page 157, line 24.

Due regard is given the trial court to judge the credibility
of witnesses.

Howell, 806 P.2d at 1211.

Since the record

contains e v i dei ice that t lu> lodii was used to impro1 •*•? t he business
property and conflicting evidence that the loan was used on
lifestyle, the use of the funds is a fact question left to the
trial court

Moreover, the f indin .
15

. oan was used I::c:

improve the property is supported by the record and is not
clearly erroneous.

Therefore, the trial court's finding that the

loan was used to improve the business property should not be
disturbed.
C#

The evidence shows the trial court's property
distribution was equitable.

The trial court's determination that Mrs. Schaumberg
participate in the appreciated equity of the business property
should not be overturned because this determination does not
result in a serious inequity.

In a divorce action, the

overriding consideration of the property distribution is that the
ultimate division be equal. Watson, 837 P.2d at 6.

Further,

"the purpose of property distributions is to allocate property in
the manner which best serves the needs of the parties and best
permits them to pursue their separate lives." Walters v.
Walters, 812 P.2d 64, 67 (Utah Ct. App. 1991) (quoting. Noble v.
Noble, 761 P.2d 1369, 1373 (Utah 1988).
The trial court's determination that Mrs. Schaumberg
participate in the appreciated equity of the business property
was part of the trial court's overall property distribution.

The

trial court's net overall property distribution between Mr. and
Mrs. Schaumberg was equal to within several hundred dollars.
Memorandum Decision, page 11. Accordingly, the overall property
distribution met the overriding consideration of equity.
Moreover, the trial court's property distribution followed the
general purpose of property distributions because it permits both
Mr. and Mrs. Schaumberg to pursue their separate lives.
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3.

This Court Should
Order Mr. Schaumberg to Comply with
the Trial Court 7 Decision to Award Mrs. Schaumberg the
Eguity of the Sale of the Schaumberg Family Residence
The trial court awarded Mrs. Schaumberg the entire equity 6

from the sale of the Schaumberg family residence.

Moreover, the

trial court ordered Mr. Schaumberg to make appropriate
arrangements to insure that the funds were transferred
Schaumberg as she directed.

Mrs.

Memorandum Decision, page

Conclusion of Law No. 2. The trial court awarded Mr. Schaumberg
his entire IRA account in the approximate sum of $70,000.00
Memorandum Decision, page 10;
"i i in I I in

Ill. \\-\

Conclusion of Law No. 6.

11. i v 111 I i i * in 1 the Schaumberg family residence

sold and the parties agreed with the court 7 s approval to a
temporary method of dealing with the proceeds of the sale. The
parties agreed the title company shou

check

party in amount of one-half of the proceeds of the sale.
Transcript pages 54-55.
Since t h e ai n 101 incement of the t r i a l c o u r t ' s d e c i s i o n

Mr.

Schaumberg has failed to comply with the trial court's order to
transfer the proceeds of the sale to Mrs. Schaumberg, Mr.
Schaumber*

!r

has spen

e fund;

Appellant Brief at 16.

Even if Mr. Schaumberg has spent the proceeds of the sale, the
court should order him to comply with the trial court's order
immediately,

The fart I 11 d I; Mr. Schaumberg has already spent the

funds is not an adequate reason for his failure to comply with
6

The amount of equity resulting from the sale of the
Schaumberg family residence is approximately $61,730.00.
Conclusion of Law No. 2.
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the trial court's order.

Moreover, as mentioned previously, as

part of the trial court's disposition of marital property, it
awarded Mr. Schaumberg his IRA account valued at approximately
$70,000.00.

The IRA account is a fairly liquid asset that Mr.

Schaumberg could use to pay the approximately $30,000.00 he has
been ordered to transfer to Mrs. Schaumberg.

Accordingly, this

court should uphold the trial court's order that Mr. Schaumberg
immediately transfer one half of the proceeds of the sale of the
Schaumberg family residence.

4.

Mrs. Schaumberg Should Be Awarded Attorney's Fees Incurred
on this Appeal
The trial court has the power to make an award of attorneys

fees in a divorce action upon a showing of need and
reasonableness.
1988);

Rasband v. Rasband. 752 P.2d 1331 (Utah Ct. App.

Utah Code Ann. § 30-3-3 (1989).

If a party is not

awarded attorneys fees at the trial level, generally they are not
awarded attorneys fees on appeal unless they present a wellsupported claim of changed circumstances.

Burt v. Burt. 799 P.2d

1166, 1171 (Utah Ct. App. 1990) (citations omitted).
In this case Mrs. Schaumberg has suffered a drastic change
of circumstances that mandates the award of attorneys fees in
this action.

Since trial, Mrs. Schaumberg's circumstances have

changed as follows:
(1) Mrs. Schaumberg's employer has gone out of business.
She has since obtained only part-time employment that pays five
dollars per hour.
18

(2) In an effort to become more employable, Mrs. Schaumberg
has <

>lled in college courses to obtain a business degree.

Mrs. Schaumberg has adjusted to the difficulties of entering the
academic world at mid-life.

She has adjusted to the student life

of schr

. day and work at night.

However, if Mrs. Schaumberg

is forced

nay her attorney , s fees in this action, she will

most likely have to drop out of her full-time program so she
could earii
(3)

oay her attorney's fee.

At trial Mrs. Schaumberg had one half of the equity

from the sale of the Schaumberg family residence as a liquid
asset.

She has since spent the money on marriage debts and

currently has no liquid assets.
(4)

At trial, Mrs. Schaumberg was awarded her IRA account

that was originally

. However, by the time

Mrs. Schaumberg was able to get control of the account, the it
had experienced a precipitous drop in value of approximately
$7 r C

current va

account is only a

fraction of the value it had at the time of the trial court's
decision.
(5)

i

rdered

.limony

the months of August, 1992, and April, 1993, and has informed her
that he will not continue to pay alimony.

Mr. Schaumberg's

disregard for the trial c .ourt's or der has worked a hardsh :i p :)i i
M r s . Schaumberg.

A s a direct result of M r . Schaumberg's actions,

M r s . Schaumberg h a s had to u s e some of t h e liquid assets awarded
in t h e property distribution t : j: ia^ fc n : basi c ] I v J i :i ::j expenses.
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(6) Mr, Schaumberg has continued to receive the full amount
of military retirement pay every month since the decree was
entered and has not turned over to Mrs. Schaumberg her one-half
share through April of 1993. Mrs. Schaumberg continues in her
efforts to receive her share of the retirement directly from the
government.
The events listed above constitute a change of circumstances
that mandate Mrs. Schaumberg be awarded her attorney's fees
incurred on this appeal.

CONCLUSION
This court should find the trial court did not abuse its
discretion and affirm the trial courts decision to award Mrs.
Schaumberg permanent monthly alimony of $800.00. This court
should also find that the trial court did not abuse its
discretion when it found Mrs. Schaumberg had obtained an
equitable interest in the business property by contributing to
the ongoing maintenance and enhancement of the business property.
Moreover, this court should find the trial court did not abuse
its discretion when as part of its overall property distribution
it awarded the equity of the Schaumberg family residence to Mrs.
Schaumberg.

Accordingly, this court should order Mr. Schaumberg

to immediately comply with the trial court's order to transfer
the equity of the home to Mrs. Schaumberg.

Finally, this court

should find that Mrs. Schaumberg has experienced a change of
circumstances that permits this court to award her attorney's
20

fees incurred on this appeal.

DATED THIS

1993.
Respectfully Submitted,

Plaintiff/Appellee

CERTIFICATE OF SERVICE
COMES NOW Kent T. Yano, attorney for Plaintiff/Appellee in
the above-entitled action, and hereby certifies that he has
served Frederick N. Green, with (4) copies of the Brief of
Appellee by mailing true and correct copies thereof to Frederick
N. Green, attorney for Defendant/Appellant, 622 Newhouse
Building,
/

Exchange P I

City, Utah

;his

day of May, 1993.

KENTTT
Attorney tofic Plaintiff/Appellee
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