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IN THE SUPREME COURT

of the

STATE OF UTAH

BRIGHAM G. HOLBROOK and
BETTY HOLBROOK, his wife,

Plaintiffs and Respondents, Case No.

vs. 11767

WILLIAM M. HODSON and ROSE B.
IHODSON, his wife,
Defendants and Appellants.

BRIEF OF RESPONDENTS

NATURE OF THE CASE

This was an action for specific performance of a
contract for sale of apartment house and adjoining du-
plex in Salt Lake City, Utah, based on an earnest money
receipt and agreement.
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DISPOSITION IN LOWER COURT

The Distriet Court held specific performance not
appropriate and awarded damages in the forn of return
of earnest money deposit down pavnient {rom eserow,
$800.00 per month for one year, value of washer-drver,
attorneys fees and interest.

NATURE OF RELIEF SOUGHT ON APPEAL

Respondents seeks dismissal of the appeal as not
timely filed and a recomputation of damages awarded to
include the period to the date of judgment, or, in the
alternative, that the judgmnent be sustained except for
the foregoing recomputation.

STATEMENT OF ADDITIONAL FACTS

Commencing January 1, 1967, Mr. Holbrook at-
tempted to occupy the properties, posted rental signs,
purchased a washer and dryer for the apartment house,
and attempted to assist in the collection of rent, but oc-
cupancy of the premises was refused. (R. 98, 99, 111, 113)
A complete down payvment of $20,000.00 was made and
was still in eserow at tinie of trial and had never heen
tendered back to the Plaintiffs. (R. 103 and 108) Mr.
Holbrook diseussed his plans for the use of the property
with Mr. Collins (R. 109), and Mr. Collins discussed
these plans with Mr. Hodson. (R. 162, 163) Mr. Hodson
denied that he had a conversation with Mr. Colling with
regard to Mr. Holbrook’s plans to move the duplex and
build apartments, but did state that he did inquire what
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Mr. Holbrook was going to do with the property. (R. 148,
149) He further stated that Le didn’t require Mr. Hol-
hrook to set forth what hie was going to do with the
property and didn’t require a breakdown of the subordi-
nation at the time he signed the earnest money receipt,
though lLe had read the said carnest money receipt be-
fore he had signed 1t. (R. 145, 147) Ifurther, Mrs. Hodson
stated that Mr. Collins told her that Mr. Holbrook in-
tended to build units on the duplex lot in discussing the
meaning of subordination with her at the time of her
signing of the earnest money receipt. (R. 200)

ARGUMENT
POINT 1

THE EARNEST MONEY RECEIPT IS DEFI-
NITE AND CERTAIN AND CONSTITUTES A BIND-
ING CONTRACT BETWEEN THE PARTIES.

Even a cursory reading of the Karnest Money Re-
ceipt and Offer to Purchase (IExhibit P-1 and P-14)
amply supports the trial court’s conclusion in his Mem-

orandiun Deecision:

“That the contract . .. was not too indefinite
but to the Court is absolutely clear and definite.”
(R. 22)

That such an Karnest Money Receipt and Offer of
Purchase can constitute a binding contract has been re-
peatedly recognized by this Court. Bunnell vs. Bills, 13
U.2d 83, 363 P.2d 597. Also see Johnson vs. Jones, 109
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U. 92, 164 P.2d 893 for a discussion of a “preliminary
agreement”” for the sale of real estate which was found
sufficiently definite to be enforceable.

The problem here is not that the Karnest Money
Receipt and Offer to Purchase is indefmmite o1 ambiguous,
but, as revealed by a review of the entire course of con-
duet of the Defendants after having signed said contraet,
15 a patent attempt to avoid compliance. Kxamples of
such conduet are the refusal to give occupancy of the
premises to the Plaintift as vequired by the agreement
and the continual submission of connter proposals, such
as those contained in KExhibit D-7 wherein Defendants
proposed such things as subordination of the duplex
only after payment of $15,000.00 on that property, the
right to approve any of the plans for improvements, and
the amount of construction mortgage, ete. Further ex-
amples are contained in Exhibit D-9 and the Uniform
Real Estate Contract and Addendum, Exhibit D-8, where-
in, though the Defendant pays lip service to his willing-
ness to perform the terms of the Earnest Money Receipt
and Offer to Purchase, he again insists upon additional

.

provisions such as, ** . .. that the Buyver will not commit
any destruction upon the premises and according to the
Uniform Real Iistate contract when the balance is down
to $100,000.00 we will still have a ‘duplex’ on the prop-
erty.” and “The Hodsons are willing to subordinate any
time to a first mortgage at 6%, the proceeds of which
will be paid over to them on account.” (Ixhibit D-8 and
D-9)
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The same attitude is continued to be expressed in
Exhibit D-11, by the manner in which the removal of the
duplex and construction of the apartment building was
commmenced during the time when the Plaintiffs were
away on a trip and by the failure to ever forthrightiy
inform the Plaintiff, either in person or by his agents,
that he was rescinding the contract or the tendering back
of the downpayment or release of the Michigan property.
(R. 103, 108, 109.) Lnlightening in this connection is
the testimony of Mr. Collins, elicited by the Defendants’
attorney, covering indications of Defendants’ refusal to
perform. (R. 184, 187)

As evidence of the weight to be given to Mr. Hod-
son’s testimony in this matter and for further light upon
his course of conduet, it 1s interesting to look in the reec-
ord at the extensive testimony on the question of whether
his initials appear on line 21 of Kxhibit P-14. Mr. Hodson
has categorically denied initialling this deletion, while
Mr. Collins testified that he did so initial. Mrs. Hodson
testified that she did not see her husband initial it and
that the initials were not his. (R. 160, 142, 158, 203)
However, his testimony on this matter, as elicited by his
counsel at R. 150 is worthy of quoting.

“Well, when Mr. Collins brought this to our
place for us to sign, this wasn’t crossed out, and
just before he left, as if he remembered some-
thing, he picked up the paper, and he says, ‘Oh,
I forgot something,’ and he crossed it out. And
I savs, ‘Tell us what vou crossed out?’
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And he savs, *Well, 1 think it is to your
advantage that 1 cross it out.

And I said, *What?" I said, ‘I noticed down
here L agreed 'm purchase price if it is $la()(()()()
That is what 1 have been telling vou is the only
thing I am interested in, that 1 get $150, 000.00
out of this place, and 1 don't think vou have
worded this thing properly. Shouldn't 1 initial
that?

And he said, *1f you want to.” And he said
*Would you like to initial anything up here?’

And 1 sald 1 wouldn’t initial anything. 1
don’t know what had been crossed out. And [
said, ‘As long as that has been crossed out I won’t
inttial this other thing down here either.” ”

In remembering that Mr. Holbrook is a man of
property and business experience (R. 125), said actions
in this regard become completely unbelicveable. He did
not demand a return of the papers he had signed from the
agent Mr. Collins, nor did he inform Mr. Colling’ ewm-
plovers of their employee’s unauthorzed act, nor did
he inform the Plaintiff that there had been unauthorized
changes in the document he had signed, nor did he ever
questiou the change until the time of trial, even going so
far as to include the provisions of the Karnest Money
Receipt and Offer to Purchase with the deletion in the
addendum to the proposed Uniform Real Istate Con-
tract, Ioxlubit D-8.

The only reasonable conclusion from the foregoing
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is that the Defendants, shortly after signing the Karnest
Money Receipt and Offer to Purchase, decided not to
comply with the terms thereof, but instead to adopt the
plans for the use of the property originated by Mr.
Holbrook and, thus, turn the matter to their advantage.

On the other hand, Plaintiff not only paid the down
payment and attempted to go into possession, but, as
coneluded by the trial court, was ready, willing and able
to perform his part of the agreement. See 17 AmJur.2d
Contracts, $359, page 800, where in discussing the man-
ner and sufficiency of tender, it is stated :

‘e

. 1t means only a readiness and willingness
accompanied with an ability on the part of one
of the parties to do the acts which the agreement
requires him to perform, provided the other will
concurrently do the things which he is required
by ittodo...”

POINT II

THE DAMAGES AWARDED ARE SUPPORTED
BY THE EVIDENCE, EXCEPT THAT THE AWARD
OF PROFITS SHOULD HAVE EXTENDED TO THE
TIME OF THE JUDGMENT.

The Plaintiffs were denied specific performance of
the contract because Sellers, after breaching the agree-
ment by refusing to close the transaction and refusing to
deliver possession to the Buyers, materially changed the

property by moving the duplex and erecting thereon a
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N

now 2damit apartment hovses aostated in 49w Jur,

Spredic Pecformaces, 1720 nage 196

“Damages may e awarded to the plamtift
where the court, in the excreize ol its diseretion,
refuses specitie performance because ol the great
hardship ot that veliel to the defendant . .0 A
special equity for reliet by an award of damages
may also he shown to exist where the defendant
has acted mequitably in tryving to avoid a deerce
ot speeific performaince.”

There appears to be little guestion that the Plaintity
suffered substantial damages from Defendant’™s breach.
In additton to loxing the property, his $20,000.00 down
paynient remained i escrow until the tune of trial and
thus, together with the property in Miehigan which he
had agreed to mortgage, was unot available for other
ventures, The gencral vule in an action for breach of
contract 1s that the Plaintiff i1s normally entitled to
recover his damages in an cmount which will plaee him
as neariyv as possible in the same position he would have
occupied if Defendant had performed his contract obli-
gations: and these danages elude the loss of gains he
reasonably expected to make from the contraet, that s,
the benefit of Ly barvgain. See 22 dweJur2d, Damages,
§46 and 47, pages T2 through 75. See also 11 ALR.-3d
719, endor and Purchaser: Recocery jor Loss of Profits
from Cowdewplated Sale of Use of Lard, Where Vendor
Feils or Refuses to Coneey. See also 55 docfur., Vendor

and Puicliser, $564, page Y97
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“It is universally recognized that a vendor
who wilfully, and for purposes of his own, refuses
to perform his contract for the sale of real estate
may be held liable to the vendee for the loss of his
bargain . . . Irrespective of whether the court
follows the rule limiting the liability of the vendor
where he acts in good faith, the vendor is ordi-
narily lhiable to compensate the vendee for loss
of the bargain where the executory contract fails
because the vendor, subsequently to the execution
of the contract, disabled himself from performing
the contract.”

And, further, at 55 AmJur, Vendor and Purchaser,
$565, page 957 :

“It a vendor in default acts in bad faith, the
vendee may recover all the damages he has sus-
tained by reason of the breach.”

It 1s granted that a general rule of damages between
vendor and vendee, where the vendor refuses to convey,
is the market value of the property at the time of the
hreach less the contract price to the vendee. However,
in the instant case, through the willful misconduct of
the Defendant, he so changed the nature of the property
that an attempt to apply this rule would, for all practical
purposes, be impossible; and to allow the Plaintiff to
recover only nominal damages would not only be unjust
to the Plaintiff, but would be permitting the Defendant
to not only prevent specifie performance of his contract,
but also to escape pavment of damages because of his
own wrong and to profit thereby. 224mJur. 2d Damages,
¥23, page 24:
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“"One whose wrongiul conduet has rendercd
difticult the ascertaimuent ol the pree.se damagoes
sutfered by a plaintiif is not entitled to complain
that they cannot he measured with the sane exact-
ness and precision as would otherwise be possible.
And some cases have further held that when the

. contract breaker has caused the uncertainty,
he will not be allowed to complain that the dam-
ages cannot be measured with exactiess.”

In Even Odds, Ine. cs. Niclsowr, 22 U.2d 49, 348 P.2d 709,
where the net value of the ore taken was held to be a
proper measure ot damages rather than to evaluate the
entire mine before and after the wrongful taking of the
ore, this court, at page 52, states:

“Speaking generally about damages, the de-
sired objective is to evaluate any loss sutfered by
the most direct, practical and accurate method
that can be employed.”

Again in Brereton vs. Dwon, 20 U.2d 64, 433 1P.2d
3, the court, 1n discussing the contention that the only
proper measure of damages was the difference in the
value of the land before and after the destruction of

trees, states:

“We are aware that in appropriate cireum-
stances this method of assessing damages hias been
approved in niunerous cases. But we do not
agree that it should be the sole and exelusive
method of assessing such damages n all ciremn-
stances. When property has been damaged or
destroyed by a wrongful act, the desired objective
is to ascertain as accurately as possible the
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amount of money that will fairly and adequately
compensate the owner for his loss. Reflection will
reveal that a rigid adherence in all cases to the
rule of the value of the realty before and after
the injury would not always serve that objective
... In such a case application of the rule of value
of the realty before and after the injury would
penalize the owner by giving him less than his
true damage and conter an unjustified advantage
on the wrongdoer by permitting him to pay less
than the actual damage he caused.”

Faced with this problem, it was well within the trial
court’s diseretion to arrive at an alternate method of
computing Plaintiff’s damages as he did in this case;
and the method selected, that of utilizing the “rental
value” of a portion of the property would appear to be
a reasonable alternative and one about which the De-
fendant should have no complaint when compared to the
granting of specific performance with its great hardship
on Defendant.

With regard to Defendant’s contention that the
monthly amount determined by the trial court is not
supported by the evidence, suffice it to say that the trial
court apparently adopted the figures as testified to by
Mr. Holbrook (R. 107), though he well might have come
up with a higher figure had he totaled the amounts for
both the apartinent and the duplex on the listing agree-
ments (P-2 and P-3) or a lower amount had he accepted
the figures on Kxhibits D-17, 18 and 19. In connection
with these latter exhibits, it is interesting to note the
testimony of Mrs. Hodson, wherein she admitted that
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these records were not herr and that she was unable o
vxplaim the meaning of the figures or their souree. (R,
197)

Whis cowrt in Eeew Odds, Tue, vs. Niclson, supra,

states:

“We have no disagreement with the proposi-
tion that the fact-trier should not be permitted to
arbitrarily ignore competent, eredible and uncon-
tradicted evidence. Nevertheless, he is not bound
to slavishly follow the evidence and the figures
given by any particular witness. Within the limits
of reason it is his prerogative to place his own
appraisal upon the evidence which impresses him
as credible and to draw conclusions therefrom in
accordance with his own best judgment.”

Certainly then, the trial court was well within its
diseretion in the method used in determining damages.
However, it is contended that, in computing the total
amount to be awarded the Plaintiff for his “loss of bar-
gain,”’ the period should have continued to the time of
the rendition of the trial court’s judgment. This would
appear logical, since up to this time Plaintiff’s $20,000.00
deposit remained in escrow and he was unable to use
it or the Michigan property tor other purposes. This
was necessary sinee, even though he might feel it un-
Likely that a court would award him specifie performance
in view of the major changes made by the Defendant on
the property, still the Defendant had never notified him

that the contract was reseinded, released him from lis
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obligations thereunder, or tendered a release of his down
payment in escrow. Consequently, it was necessary that
Plaintift maintain himself in a position to perform the
contract it called upon to do so; and, thus, his damages
continued to the tine of the judgmment, 55 dmdur, Ven-

dor and Purchaser, $563, page 959 :

(33

damages arising subsequent to action
brought, or even to the date of verdiet, may be
taken into consideration when they are the natural
and necessary result of the act complained of, and
where they do not themselves constitute a new
cause of action.”

The award of $160.30 that Plaintiff expended in
preparation i1s supported by the testimony of Mr. Hol-
brook at R. 111 and is a proper award, as is the award
of $440.00, as set forth in the trial judge’s Memorandum
Decision, for the washer and dryer placed in the Scars-
dale. As to Defendant’s contention with regard to the
nmvsterious disappearance ot the washer and dryer, there
ix no such cevidence in the record, the selt-serving hearsay
report having been stricken. 35 AdmJur, Vendor and Pur-
chaser, §665, page 998

“Also, where the vendee in good faith is at
expense for investigating the title; or for attor-
nevs fees, or other similar expense, and the con-
tract of sale fails, due to the fault of the vendor,
such expenditures of the vendee may he recovered
for, in addition to the general damages.”



14

POINT III

THE APPEAL SHOULD BE DISMISSED AS
NOT TIMELY FILED.

This matter was originally hefore this court in eivil
No. 11397, wherein Defendants® original appeal was dix-
missed. The matter was again raised by Plaintifts peti-
tion for an extra-ordinary writ No. 11713 and on Plain-
tift’s motion to dismizs appeal, civil No. 11767, both of
which were denied without opinion and apparently for the
reason of prematurity, in that the matter could be and
was raised In Plaintifts’ cross-appeal. Consequently,
rather than go into the matter at great length in this
brief, the court is requested to refer to and to incorporate
herein the statement of facts contained in Plaintiff’s
motion to dismiss appeal, eivil No. 11767, together with
the memorandum of authorities filed therewith.

Briefly, however, Defendant failed to file his motion
for a new trial within the time allowed, which, thus, did
not terminate the running of the time for appeal. He,
therealter, failed to notice up said motion for a new
trial, and the issue was raised some months later by the
Plaintiffs’ motion to strike the motion tor a new trial.
The trial court denied the motion to strike, denied the
motion for a new trial, but did, after the original appeal
was dismissed, grant Defendants’ motion {or relief from
late tiling, Thereafter, the trial court again denied De-
fondants' motion for a new trial, and this appeal result-

ed.
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In view of the authoritiex previously submitted to
thiz court, it is doubted that the trial court had anv
jurisdicetion to grant relief as was done here purportedly
under URCP 60(b) (1), ¢ven though there is dicta to
the effect that such relief could be granted in a proper
case In Lure Bundy's Estate 241 P.2d 462,

However, even if the District Court had authority
and jurisdiction to grant relief from late filing, granting
such relief where the only grounds are stated as the,
“mistake and excuseable negleet of the clerk,” which con-
sisted of the clerk not having mailed a copy of the judg-
went to the Defendants until three days after the judg-
ment was signed and entered and the “inadvertence and
excuseable neglect of counsel,”” which, briefly stated,
consisted of being overworked and too busy would be an
abuse of the cowrt’s discretion and would completely
nullify the purposes of the rules specifying tiines within

which motions for new trial and appeals can be taken.

Regardiess of the names given to the various mo-
tions involved herein, the practical effeet of upholding
the Distriet Court’s action in this matter is to grant to
the District Court unlimited discretion to extend the
time within whieh appeals mayv he filed. 1t this 1s to be
the law, then the rules should he changed to set forth
clearly that the trial court has complete diseretion to
extend the time for appeals, hoth before and after the

normal appeal time has run, a most undesirable result.
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SUMMARY

Defendants™ appeal should be dismissed as not timely
filed, and thus give meaning and citect to the rules cov-
ering appeals; and Plaintiffs, on their cross appeal,
should be granted additional damages computed to the
date of the judgument.

However, if this appeal is not so dismissed, then,
when viewing the evidence in the light most tavorable to
the prevailing parties, it is clear there 1s substantial
evidence to support the Findings and Coneclusions and
Judgment of the trial court, except that the period of
time used in computing the amount of damages to whieh
Plaintiffs are entitled should have been extended to the
date of judguient; and, with this change, the judgment
sliould be upheld.

Respectfully subnutted,

HATCH

AttmmJa for Pl witiffs
and Respondents

707 Boston Building

Salt Lake City, U'tah 84111
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