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SUMMARY OF ARGUMENT

POINT 1I: The first point of the Appellees’ brief is that
"There Are No Genuine Issues As to Appellants’ Cause of Action for
Breach of Contract." Within Point I are three subpoints. The
first subpoint is that it is undisputed that the Appellees did not
enter into a contract with the Appellants. The basis for this
argument is the simple, undisputed fact that the contract
("Agreement and Escrow") that the Appellants claim the Appellees
breached, and the documents incorporated with the "Agreement and
Escrow", were not signed by or for the Appellees. It is also an
undisputed fact that the parties who did sign these documents were
careful to state in what capacity they were signing. The
Appellants’ attempt to create a factual dispute by presenting the
Affidavit of Walter Park Larson, which states that Bruno and Gay
(the parties who did sign the written documents) did so as agents
of the Appellees. The parol evidence rule prevents the Appellants
from introducing evidence that would vary or contradict the terms
of the written documents. As the Affidavit of Walter Park Larson
contradicts and varies the terms of the written documents by
claiming that the Appellees, and not the others, are bound and
obligated by the terms of the contract, by operation of the parol
evidence rule, the Affidavit does not create a factual issue that

the Appellees were parties to the written agreements.



The second subpoint is that it is wundisputed that the
Appellees’ contractual obligations, if any, are subject to an
unfulfilled condition precedent. The purchasers under the contract
were purchasing an automobile dealership known as "Larson Ford."
Prior to the signing of the "Agreement and Escrow", Larson Ford had
filed for relief under Chapter 11 of the United States Bankruptcy
Code, and had a 120-day exclusive right to file a Plan of
Reorganization. According to the written documents in this case,
(a) the closing date of the "Agreement and Escrow" was to be within
ten (10) days from the date the bankruptcy court confirmed Larson
Ford’s plan of reorganization; and (b) if the bankruptcy court did
not approve Larson’s Ford’s plan, the purchasers had the right to
rescind the "Agreement and Escrow". As it is undisputed that the
bankruptcy court did not approve Larson Ford’s plan of
reorganization, it is equally undisputed that the purchasers’
obligations under the "Agreement and Escrow" and incorporated
documents never arose as they were subject to an unfulfilled
condition precedent.

The third subsection is that pursuant to the Amendment to the
"Agreement and Escrow" it is undisputed that the purchasers had the
right to cease active pursuit of Larson Ford’s plan of
reorganization. The Amendment to the "Agreement and Escrow"

provides that the purchasers had the absolute right to cease active



pursuit of the plan of reorganization of Larson Ford. Even if
there is a factual dispute as to whether the Appellees were parties
to the contract, summary judgment is still proper as the written
documents allowed the purchasers the right to cease their efforts
to purchase Larson Ford.

POINT II: The second point of the Appellees’ Brief is
that "There Is No Genuine Dispute That the Appellees Did Not Make
Careless and/or Negligent Misrepresentations." This point contains
four subsections.

The first subsection is that the Appellants’ claim of
negligent and/or careless misrepresentations is barred by the parol
evidence rule. The misrepresentations claimed by the Appellants
are actually the contractual terms of the Addendum to the
"Agreement and Escrow". As it is undisputed that the Appellees are
not parties to those documents, it is undisputed that the Appellees
could not have made misrepresentations.

The second subsection is that it is undisputed that negligent
misrepresentations cannot apply in the instant case. For negligent
misrepresentations to apply, there must be a special confidential
relationship. Based upon the Appellants’ own discovery answers, it
is undisputed that the transaction in question was an arms-length

transaction.



The third subsection of Point II is that it is undisputed that
the Appellees did not misrepresent facts to the Appellants. As
Appellant Walter P. Larson testified in deposition and in his
answers to interrogatories that the alleged misrepresentations were
made by an individual who did not have the authority to bind the
Appellees, it is undisputed that the Appellees did not misrepresent
facts to the Appellants.

The fourth subsection of Point II is that it is undisputed
that the Appellants did not rely on representations of the
Appellees in entering into the "Agreement and Escrow". Reliance is
an element of negligence and/or careless misrepresentation. As it
is undisputed that the Appellees made no misrepresentations to the
Appellants, it is undisputed that the Appellants did not rely on
the statements of the Appellees.

POINT IITI: The third point of the Appellees’ Brief is that

"On the Basis of the Appellants’ Own Deposition Testimony and
Answers to Interrogatories, It Is Undisputed That the Appellees
Were Not Part of a Scheme to Defraud the Appellants". The third
cause of action of the Appellants’ Amended Complaint (which should
have properly been denominated Second Amended Complaint) was that
the Appellees had conspired with a third party. The conspiracy was
that the Appellees would pretend to be interested in purchasing

Larson Ford. The Appellees would deplete the resources of Larson



Ford, then would fail to proceed with the purchase of Larson Ford,
which would then allow their co-conspirator to purchase the assets
of Larson Ford at a reduced price. Appellant Walter P. Larson was
asked in deposition what evidence he had to support this plan of
collusion with the alleged co-conspirator, Stephen Wade. The
Appellants were also asked by way of interrogatories what evidence
they had to support these allegations. In Walter P. Larson’s
deposition testimony, as well as in the answers to interrogatories,
the Appellants failed to set forth any admissible evidence that
would support the allegation that the Appellees had conspired to
deplete the assets of Larson Ford.

POINT IV: The fourth point of the Appellees’ Brief is
that "The Appellants Incorrectly Assert That the Lower Court Was
Unable to Rule Decisively". 1In their brief, the Appellants claim
that the trial court was unable to rule decisively. The Appellees
first brought a Motion for Summary Judgment requesting the
dismissal of the cause of action for carelessly and/or negligently
made misrepresentations. That motion was granted. The Appellees
then brought another Motion for Summary Judgment requesting the
dismissal of the remaining cause of action, breach of contract.
That motion was also granted. The Appellants then approached the
court and requested permission to amend their Complaint so as to

allow them to bring forth the cause of action that the Appellees



had conspired with a third party to drive down the price of Larson
Ford. The court allowed the requested amendment. The complaint
the Appellants filed contained not only the new cause of action,
but also the two old causes of action, breach of contract and
carelessly and/or negligently made misrepresentations. The
Appellees then brought a Motion for Summary Judgment. That motion
was denied. In the court’s Findings of Fact and Conclusions of Law
dated July 7, 1992, the court indicated that the reason for the
denial of the Motion for Summary Judgment was that the court was of
the opinion that the Appellants had not had sufficient time in
which to develop their theory that the Appellees were trying to
deplete the assets of Larson Ford. As the court allowed the
Appellants to amend their complaint after having granted the
Appellees two motions for summary judgment, and then allowed the
Appellants sufficient time in which to develop their theory of
conspiracy, it is correct to say that the trial court not only
ruled decisively, but also gave every opportunity to the Appellants
to present a factual dispute.

POINT V: The final point of the Appellees’ Brief is that
"The Appellees Have Not Made the Admissions Attributed To Them By
the Appellants". In their brief, the Appellants claim that the
Appellees have made certain admissions. By virtue of the

Appellees’ Answers to Request for Admissions and their Amended



Answers to Request for Admissions, it is undisputed that the
Appellees did not make the admissions attributed to them by the
Appellants.

DATED this 42%9 day of February, 1993.
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DETERMINATIVE STATUTES
1. Rule 56(a) Utah Rules of Civil Procedure:

"A party seeking to recover upon a clainm,
counterclaim or cross-claim or to obtain a
declaratory judgment may, at any time after
the expiration of 20 days from the
commencement of the action or after service of
a motion for summary judgment by the adverse
party, move with or without supporting
affidavits for a summary judgment in his favor
upon all or any part thereof."

2. Rule 56(c) Utah Rules of Civil Procedure:

"If on motion under this rule judgment is not
rendered upon the whole case or for all the
relief asked and a trial is necessary, the
court at the hearing of the motion, by
examining the pleadings and the evidence
before it and by interrogating counsel, shall
if practicable ascertain what material facts
exist without substantial controversy and what
material facts are actually and in good faith
controverted. It shall thereupon make an
order specifying the facts that appear without
substantial controversy, including the extent
to which the amount of damages or other relief
is not in controversy, and directing such
further proceedings in the action as are just.
Upon the trial of the action the facts so
specified shall be deemed established, and the
trial shall be conducted accordingly."

STATEMENT OF THE CASE

A. NATURE OF THE CASE.
The Appellants claim the lower court erred in granting

the Appellees’ Motion for Summary Judgment date May 26, 1992.



B. COURSE OF THE PROCEEDINGS AND DISPOSITION IN THE COURT

BELOW.

1. On or about July 1, 1983, Appellants filed their
Complaint. (Index pp. 2-9).

2. The Complaint contained two causes of action. The
first cause of action alleged breach of contract. The second cause
of action sought relief based on "carelessly and/or negligently
made false representations made by the defendants".

3. The Appellees moved the lower court for a dismissal
of the second cause of action or, in the alternative, for a more
definite statement as the Appellants had failed to properly plead
the elements of fraud as required by Rule 9B of the Utah Rules of
Civil Procedure. (Index pp. 77-80).

4. On May 29, 1984, the lower court granted Appellees’
motion for a more definite statement and allowed the Appellants 10
days to amend their complaint.

5. Appellants filed their amended complaint within the
time provided by the court.

6. As did the original complaint, the Amended Complaint
contained causes of action for breach of the contract known as the
"Agreement and Escrow" and for "carelessly and/or negligently made

false representations". (Index pp. 111-118).



7. In August of 1988 the Appellees moved the Court for
partial summary judgment on the cause of action for carelessly
and/or negligently made false misrepresentations. The points
presented in the supporting memorandum were that:

(a) the Appellees did not misrepresent facts to the

Appellants;

(b) the Appellants did not rely on representations of
the Appellees in entering into the agreement and
escrowv;

(c) the Appellees did not act knowingly and recklessly;
and

(d) the Appellants had not pled fraud with specificity.
(Index pp. 283-292).

8. On August 26, 1988 the 1lower court granted the

Appellees’ Motion for Partial Summary Judgment.

9. The Appellants then moved the Court for Summary
Judgment on the remaining cause of action, breach of contract. The
Points and Authorities in Support of that motion (Index pp. 339-
359) contended, based on the Appellants’ own deposition testimony
and the relevant documents, that it was undisputed that:

(a) the Appellees never entered into a contract with

the Appellants;



(b) even if the Appellees had contracted with the
Appellants, the Appellees’ obligations were subject
to an unfulfilled condition precedent in that the
"Amendment" to the contract provided that the
purchasers could "...cease active pursuit of the
plan of reorganization of Larson Ford, Inc."; and

(c) 1in fact the contract had not been breached.

10. On October 7, 1988, the lower court, ruling from the
bench, granted the Second Motion for Summary Judgment. (Index pp.
436, 437).

11. The Appellants then claimed that there was a new
theory that their previous counsel had failed to advance. The new
theory was that the Appellees were part of a scheme to defraud the
Appellants. (Index 446-456).

12. The Court granted the Appellants’ Motion to File an
Amended Complaint to allow the Appellants to pursue this new
theory.

13. The Appellants’ Amended Complaint (which should have
properly been denominated Second Amended Complaint) contains three
causes of action. The first two causes of action are the same as
were contained in the original Complaint and the (first) Amended
Complaint. These causes of action are breach of the contract dated

March 5, 1983, and negligent misrepresentation. The third cause of



action alleges fraud. The third cause of action is where the
Appellants allege that the Appellees acted in collusion with
Stephen Wade to deplete Larson Ford’s assets which would then allow
Wade to purchase the entity at a reduced price. (Index pp. 487-
573).

14. Following the Appellants filing the Amended
Complaint, the Appellees again moved the lower court for Summary
Judgment. (Index pp. 593-593H). The court did not grant the
Appellees’ motion as the court was of the opinion that at the time
the Appellees had brought the motion, the Appellants had not had
sufficient time in which to pursue the matters set forth in the
Amended Complaint. (Findings of Fact, paragraph 7).

15. On the 27th day of May, 1992 the Appellees filed
their final Motion for Summary Judgment. On June 12, 1992 the
court heard oral argument on the Appellees’ Motion for Summary
Judgment. Ruling from the bench, the court granted the Motion for
Summary Judgment. The Findings of Fact and Conclusion of Law, and
Order Granting Motion for Summary Judgment were signed and entered
on July 7, 1992, and are attached hereto as Addendum A and B.

STATEMENT OF RELEVANT FACTS TO THE ISSUES
PRESENTED BEFORE REVIEW

The Appellants claim that the lower court erred in granting
Appellees’ Motion for Summary Judgment filed May 27, 1992. As the
Amended Complaint contained the same two causes of action (breach

5



of contract and carelessly and/or negligently made false
misrepresentations) that had been dismissed by the court, the
Appellees incorporated the memoranda they had previously submitted.
These memoranda are found as Addendum C, D and E. The memoranda
that was filed on May 27, 1992 (which is included as Addendum F)
presented the undisputed facts that warranted dismissal of the new
cause of action - fraud. In the three subsections below, the
Appellees set forth the undisputed facts that were presented to the
lower court for each of the Appellants’ three causes of action;
breach of contract, carelessly and/or negligently made false
misrepresentations, and the alleged scheme to defraud the
Appellants.
A. UNDISPUTED FACTS RELATED TO BREACH OF CONTRACT.

1. Appellants in their Amended Complaint allege that
the Appellees breached the contract known as the "Agreement and
Escrow".

2. The "Agreement and Escrow" (which is Exhibit A to
Addendum C) was entered into on March 5, 1983, between Appellant
Walter P. Larson as Seller, Larson Ford Sales, Inc., and HBGH, an
intended corporation, as Seller.

3. Stephen P. Bruno and Dennis W. Gay signed the
"Agreement and Escrow" on behalf of HBGH, an intended corporation

(Exhibit A of Addendum C).



4. Prior to entering into the "Agreement and Escrow",
Larson Ford Sales had filed for relief pursuant to Chapter 11 of
the United State Bankruptcy Code.

5. Pursuant to paragraphs E and F of the "Agreement and
Escrow":

"...the time for closing of this Agreement

shall be ten days from the date of

confirmation of the Larson Ford Sales plan of

reorganization by the Bankruptcy

Court...Purchasers shall have the right to

rescind the purchase agreement and escrow in

the event that the Larson Ford Sales plan of

reorganization is not approved by the

Bankruptcy Court. Upon occurrence of this

event, the Purchasers have the right to

rescind this Agreement." (Exhibit A of

Addendum C).

6. The "Agreement and Escrow" incorporated an Earnest
Money Receipt and Offer to Purchase and Addendum of February 4,
1983. The Earnest Money Receipt and Offer to Purchase and Addendum
were agreements between Bruno, Gay and/or their assigns, and
Appellant Walter P. Larson (Exhibits B & C of Addendum C).

7. Pursuant to the Addendum the offer was subject to
the "...approval of the Federal Bankruptcy Court" (Exhibit C of
Addendum C).

8. Concurrently with the execution of the "Agreement
and Escrow", Bruno and Gay entered into an Amendment with Appellant
Walter P. Larson and Larson Ford Sales, Inc. (Exhibit D of Addendum
C). Paragraph 1 of the Amendment states that:

7



"It is agreed that the stock voting rights
will be reconveyed to Walter P. Larson in the

event the purchasers cause active pursuit of

the Plan of Reorganization of Iarson Ford
Sales, Inc. (emphasis added).

9. Pursuant to Section 1121 of the United States
Bankruptcy Code, Larson Ford Sales had a 120-day exclusive period
in which to file a plan of reorganization.

10. Pursuant to Section 1121 of the United States
Bankruptcy Code, after the expiration of the 120-day period in
which Larson Ford Sales had an exclusive right to file a plan of
reorganization, any interested party could file a plan of
reorganization.

11. The Purchasers’ obligation under the "Agreement and
Escrow" were "contingent on the Bankruptcy Court’s approval of a
plan of reorganization submitted by Larson Ford Sales, Inc."

12. The Bankruptcy Court did note approve the plan of
reorganization submitted by Larson Ford Sales, Inc.

13. The Bankruptcy Court did approve the second plan of
reorganization submitted by Stephen Wade.

14. From March 21, 1983, HBGH supplied in excess of
$150,000 to Larson Ford Sales.l (Affidavit of Owen Hogle, Index

360 and Addendum G).

1 0ddly, on page 8 of their Brief, Appellants state, "In
fact, it must be noted that Appellees never filed any affidavit in
support of their Motion for Summary Judgment.

8



15. In paragraph 36 of the Amended Complaint the
Appellants allege that the Appellees had the obligation to "support
plaintiff’s plan to the Bankruptcy Court on the terms agreed to
with the plaintiffs...and not vote for a competing plan."

16. The "Agreement and Escrow" and documents
incorporated into the "Agreement and Escrow":

(a) do not set forth the terms of the bankruptcy
plan that the Appellants and Appellees allegedly
had agreed upon; and

(b) do not state that the Appellees were prevented
from voting for a competing plan of reorganization
if the Bankruptcy Court rejected Larson Ford’s plan
of reorganization.

17. The Appellees were not obligated by or parties to
any of the aforementioned agreements. (Exhibits A, B and C of
Addendum C).

18. The Appellees were never the assigns of Bruno and
Gay. (Affidavit of Owen Hogle, Index 360-361 and Addendum G).

19. The Appellees were not and have never been officers,
directors or shareholders of HBGH. (Affidavit of Owen Hogle, Index

360-361 and Addendum G).



20. The Appellants were aware that HBGH was to become a
corporation and dealt with HBGH as a corporation. (Deposition of
Sybil Larson, page 11, line 8; Addendum H).

21. HBGH became a corporation on March 22, 1983.
(Exhibit E of Addendum C)

B. FACTS RELATED TO NEGLIGENT MISREPRESENTATIONS.

22. In paragraphs 41 through 43 of the Amended
Complaint, Appellants allege that Bruno and Gay, while acting as
agents of the Appellees, made negligent or careless
misrepresentations to the Appellants.

23. In paragraphs 45(a) through (e) of the Amended
Complaint, Appellants set forth six misrepresentations that the
Appellees through "action, conduct, and words" made to the
Appellants. At least four of those alleged misrepresentations
refer to promises to perform certain acts in the future. The
alleged misrepresentations do not refer to then existing facts.
Further Appellants do not specify which misrepresentations were
made by actions and conduct and which were made by "words."

24. On May 21, 1987, the Appellees took the deposition
of Appellant Walter P. Larson. Appellant Larson was asked numerous
questions concerning the Appellees’ alleged false
misrepresentations. Appellant Larson testified that (a) the

alleged misrepresentations were the Appellees’ "failure to perform

10



on the basis of the agreement we’d drawn up..." (page 51, lines 17,
24; page 52, lines 4-7; page 53, lines 15-24; page 57, line 25;
page 58, lines 3-5); (b) misrepresentations were made by an
individual who had no authority to bind the Appellees (page 53,
lines 24, 15; page 54, lines 1-7); (c) the basis for its claim that
the Appellees knew their alleged misrepresentations were false when
they were made was that Appellee Owen Hogle was not present during
the "final negotiating..." (page 58, lines 18-22) and that "they
didn’t follow through with it" (page 58, lines 8 and 9). (Pages
51, 52, 53, 57 and 58 are attached as Addendum I).

25. Appellant Larson did not have with him at the time
of the deposition any documentary evidence which would support his
claim that the Appellees knew the alleged misrepresentations were
false when made, but he would supply such evidence to Appellees’
counsel (page 61, lines 8, 25; page 62, lines 1-3; Addendum J).

26. The Appellees never received any documentary
evidence from the Appellants regarding Appellants’ claims that the
defendants knew the alleged misrepresentations were false when
made.

27. On February 16, 1988, the Appellees served upon the
Appellants Interrogatories and Request for Production of Documents.

28. Interrogatory No. 6 of Appellees’ Interrogatories

asked the Appellants to state each and every fact which supports

11



Appellants’ claim that the Appellees made fraudulent
misrepresentations and to identify and produce each and every
document which supported its claim that the defendants made
fraudulent misrepresentations.

29. In response to Interrogatory No. 6, Appellants
stated that an individual had made "claims and assurances that the
Appellees had "wealth" and that other "contacts" had stated that
the Appellees’ name was "reliable and respected." Appellant Walter
P. Larson had testified at his deposition that the individual did
not have the authority to bind the Appellees.

c. FACTS RELATED TO FRAUD.

31. The Appellants’ third cause of action alleges that
the Appellees:

(a) Fraudulently represented that "they are
presently capable and interested in purchasing
Larson Ford" in order to induce the Appellants to
sell Larson Ford;

(b) Were involved in a scheme in which the
defendants planned to deplete Appellants’
resources, after which another individual in
collusion with the Appellees would purchase

Appellants’ assets at a greatly reduced price.

12



32. At the deposition of Appellant Walter P. Larson on
May 21, 1987, Appellant Larson was asked if he had any "evidence
whatsoever that there was any collusion with Stephen Wade and the
defendants" After a conference with his attorney, the Appellant
stated, on page 13, lines 8 through 17 (Addendum K), that his
evidence of collusion consisted of Appellant being told at a date
he could not remember and from a person whom he could not recall
that:

"Wades and the Hogles had been in contact with

each other with the idea that was discussed

being the fact that Wade had an inside track

of some kind with Ford that they would be

approved as the dealer that if the Hogle group

wanted to protect the investment that they had

made the dealership to that point and time in

order to have the cooperation of the Wades

were they successful in getting a creditor’s

plan accepted, the whole group wanted to et

their money out, that they would withdraw."

33. On January 28, 1992 the Appellees served the
Appellants with a set of Interrogatories and Request for Production
of Documents. Interrogatory No. 4 asked the Appellants to set
forth the factual basis upon which they claimed that the Appellees
had participated in a plan to deplete the resources of Larson Ford
so as to allow a co-conspirator to purchase the assets of Larson
Ford at a greatly reduced price. In Appellants’ answer to

Interrogatory No. 4 (Addendum L), the Appellants set forth

absolutely no admissible evidence that there was any collusion

13



whatsoever between the Appellees and any other party to deplete the
assets of Larson Ford.

34. On June 11, 1992, one day prior to the hearing on
the Motion for Summary Judgment, the Appellants filed their
responsive memorandum and the Affidavit of Walter Park Larson
(Addendum M). The Affidavit does not indicate that the statements
are made upon personal knowledge.

ARGUMENT

POINT I: THERE ARE NO GENUINE ISSUES AS TO APPELLANTS’ CAUSE
OF ACTION FOR BREACH OF CONTRACT.

A. It Is Undisputed That the Appellees Did Not Enter Into A

Contract With The Appellants.
The first cause of action of the Appellants’ Amended Complaint

alleges a breach of the "Agreement and Escrow" dated March 5, 1983.
For the Appellees to have breached this contract, they must have
been parties to that contract. It is undisputed that Appellees
James and Owen Hogle are not parties to the "Agreement and Escrow".
The "Agreement and Escrow" is between HBGH, Inc. as purchaser and
Walter Park Larson as seller. Stephen Bruno and Dennis Gay signed
the agreement on behalf of HBGH, an "intended corporation". At the
time the agreement was signed, HBGH was not a corporation. HBGH
was incorporated on March 22, 1983. Appellant Sybil Larson stated
in her deposition that the appellants were aware HBGH was to become
a corporation, and treated it as such.

14
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The "Agreement and Escrow" incorporated an Earnest Money
Receipt and Offer to Purchase and Addendum dated February 4, 1983.
The Appellees are not parties to either of those documents. The
parties to the Earnest Money Receipt and Offer to Purchase were
Stephen P. Bruno and Dennis W. Gay and/or assigns, and Appellant
Walter P. Larson. The parties to the Addendum are Walter P. Larson
for Larson Ford Sales and Stephen B. Bruno. As was stated in
Appellee Owen Hogle’s Affidavit, the Appellees were never the
assigns of Bruno, Gay or HBGH.

There is an Amendment to the "Agreement and Escrow" of March
5, 1983. That Amendment is between Stephen B. Bruno and Dennis Gay
as buyers and Appellants Walter P. Larson and Walter P. Larson,
president of Larson Ford Sales, Inc.

The parol evidence rule as set forth in FMA Financial
Corporation v. Hansen Dairy, Inc., 617 P.2d 327 (Utah 1980),
prevents the Appellants from introducing any evidence that would
contradict or vary the terms of the written agreements. There is
one caveat to the parol evidence rule. A party may introduce
evidence that is collateral to the written agreement. The
collateral evidence may not be inconsistent with or repudiate the
terms of the written agreement.

Appellants claim that the Appellees were parties to the March

5, 1983 Agreement by virtue of representations made to the
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Appellants by agents of the Appellees. This assertion contradicts
and varies the terms of the written agreements. The Appellants may
not make use of the caveat to the parol evidence rule. The
Agreement of March 5, 1983 (and other documentation in this case)
is void of even the slightest indication that the Appellees were
parties to the contract. To claim otherwise is inconsistent and
varies an essential term of the March 5, 1983 Agreement.

It is significant to note that the parties who signed the
"Agreement and Escrow" and other documents did specify the capacity
in which they were signing each document. On numerous documents,
Appellant Walter P. Larson signed for himself and for Larson Ford
Sales, Inc. Gay and Bruno signed on their behalf and on behalf of
HBGH. No document was signed on behalf of the Appellees.

B. It TIs Undisputed That The Appellees’ Contractual

Obligations, If Any, Are Subject To An Unfulfilled

Condition Precedent.

If the Court finds that there is a factual dispute as to
whether the Appellees are parties to the "Agreement and Escrow",
summary judgment on the cause of action for breach of contract is
still proper. Pursuant to the contractual documents, the
purchasers obligations were subject to an unfulfilled condition
precedent. The case of Creer v. Thurman, 581 P.2d 149 (Utah 1979)

is an example of where an individual’s obligations to a contract do
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not arise due to an unfulfilled condition precedent. In Creer the

plaintiff entered into an agreement with the defendant to purchase
a parcel of real estate. The court found that the plaintiff knew
that there was a possibility that the defendant’s ability to convey
title was based on a contingency. The contingency did not occur
and the defendant was unable to convey title. The court, in
holding that the defendant’s contractual obligation had not arisen,
stated:

"Whether a provision in a contract is a

condition, the non-fulfillment of which

excuses performance, depends upon the intent

of the parties, to be ascertained from a fair

and reasonable construction of the language

used in light of all the circumstances when

they executed the contract." Id. at 51.

Should this court find that there is a factual dispute as to
whether the Appellees are parties to the contract, summary judgment
is still proper as the Appellees cannot be liable for a breach of
contract as it is undisputed that the purchasers’ contractual
obligations are subject to a condition precedent that was never
satisfied. Prior to the Agreement of March 5, 1983, Larson Ford
Sales had filed for relief under Chapter 11 of the United States
Bankruptcy Code. The Appellants had, in accordance with Section
1121 of the United States Bankruptcy Code, 120 days from the date

they filed for relief in which to file their own bankruptcy plan.



18

Pursuant to paragraphs E and F of the March 5, 1983 "Agreement
and Escrow", the closing date was to be within ten (10) days from
the date the Bankruptcy Court confirmed the Plan of Reorganization
submitted by Larson Ford Sales. Pursuant to the "Agreement and
Escrow", if the Bankruptcy Court did not approve the plan of Larson
Ford Sales, the purchasers had the right to "rescind the purchase
"Agreement and Escrow". It is undisputed that the Bankruptcy Court
did not approve the plan submitted by Larson Ford.

Once the 120-day period in which the debtor has an exclusive
right to file a bankruptcy plan has expired, any other party in
interest may file a bankruptcy plan. Once the bankruptcy court
approves a plan of an interested party, a debtor can no longer file
his own plan. In the instant case, it is undisputed that Stephen
Wade, as a party in interest, submitted a bankruptcy plan. Wade'’s
first plan was rejected. Wade submitted a second plan which was
then approved by the Bankruptcy Court. As it is undisputed that
the obligation to purchase Larson Ford was contingent upon the
Bankruptcy Court’s approval of a plan submitted by Larson Ford, and
as it is undisputed that the Bankruptcy Court did not approve
Larson Ford’s plan, it is also undisputed that the purchasers’
obligation to purchase Larson Ford was subject to an unfulfilled

condition precedent.
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C. Pursuant to the "Amendment" to the "Agreement and
Escrow", It Is Undisputed That the Purchasers Had the
Right to Cease Active Pursuit of Larson Ford’s Plan of

Reorganization.
Should the Court find that there are factual disputes as to

whether (a) Bruno and Gay signed the "Agreement and Escrow" on
behalf of the Appellees; and (b) the purchasers’ obligation under
the "Agreement and Escrow" is subject to an unfulfilled condition
precedent, summary judgment is still proper as there can be no
dispute that the Amendment to the "Agreement and Escrow" allowed
the purchasers to cease the pursuit of Larson Ford’s plan of
reorganization. The first paragraph of the Amendment states:

"It is agreed that the stock and voting rights
will be reconveyed to Walter P. Larson in the

event the purchasers cease active pursuit of

the plan of reorganization of Larson Ford,
Inc. (emphasis added)".

As it is undisputed that the Addendum to the "Agreement and
Escrow" gave the purchasers the absolute right to no longer pursue
the purchase of Larson Ford, the Appellants cannot create a factual
dispute by claiming that by way of affidavit the Appellees breached
the contract by failing to comply with the terms of the "Agreement
and Escrow".

POINT IT: THERE IS NO GENUINE DISPUTE THAT THE APPELLEES DID
NOT MAKE CARELESS AND/OR NEGLIGENT MISREPRESENTATIONS.
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The Appellants’ Second Cause of Action alleged that the
Appellees, acting through their agent Bruno and Gay, falsely
represented:
(a) that the Appellees would get releases from Citizen’s
Bank and CSB Bank;
(b) that the Appellees would substitute collateral with
the Small Business Administration;
(c) that the Appellees would pay the outstanding sales
tax;
(d) that the Appellees would personally commit funds;
and
(e) that the Appellees would cooperate in the committing
of ...financial resources.
A. The Appellant’s Claim of Negligent and/or Careless

Misrepresentation Is Barred by The Parol Evidence Rule.

In the immediately preceding section, the Appellees have set
forth the negligent and/or careless misrepresentations claimed by
the Appellants. These "misrepresentations" are actually
contractual obligations set forth in the "Addendum". Considering
that Bruno and Gay signed the "Agreement and Escrow", Addendum and
Amendment as purchasers and in their own capacity without any
indication that they were signing the documents on behalf of anyone

else, it is undisputed that Bruno and Gay obligated themselves



21
(and/or HBGH) and no one else. As was stated above, the parol
evidence rule prevents the Appellants from introducing evidence
that would vary or contradict the explicit terms of the written
agreements, unless the evidence is consistent with or does not
repudiate the terms of the written agreement. To claim that the
Appellees were to perform certain acts when the written documents
state that it was Bruno and Gay (and/or HBGH) who were to perform
these acts is inconsistent with and repudiates an essential term of

the contract.

B. It Is Undisputed That Negligent Misrepresentation Cannot

Apply In The Instant Case.
In Ellis v. Hale, 373 P.2d 382 (Utah 1962) this Court held

that:

"Negligent misrepresentation differs from intentional
representation in that in the former the representor
makes an affirmative assertion which is false without
having wused reasonable diligence or competence in
ascertaining the verity of the assertion. Moreover,
liability will only lie for negligent misrepresentation
when there is a special duty of care running from the
representor to the representee." 1Id. at 385.

In Blodgett v. Martsch, 590 P.2d 298 (Utah 1979), the court
set forth the limited circumstances in which the representor is
held to a special duty of care:

"If the circumstances are such that the defendant could

exercise extraordinary influence over the plaintiff and

the defendant was or should have been aware the plaintiff

reposed trust and confidence in the defendant and
reasonable relief on defendant’s guidance, then the
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parties are said to be ‘Vin confidential

relationship’....There are few relationships (such as

parent-child, attorney-client, trustee-cestui) which the

law presumes to be confidential." Id. at 302.

The Appellants cite the case of Christensen v. Commonwealth
Land Title Insurance, 666 P.2d 302 (Utah 1983) to set forth the
elements of negligent misrepresentation. The Appellants fail to

mention that in Christensen, just as in Ellis and Blodgett, the

court held that unless there is a special duty of care, there
cannot be negligent misrepresentation. The court quoted 1 F.
Harper and F. James, The Law of Torts, § 7.6 at 546, for the
proposition that such a special relationship and duty of care
exists where the speaker is in the business of providing such
information:

"If, however, the information is given in the capacity of

one in the business of supplying such information, that

care and diligence should be exercised which is

compatible with the particular business or profession

involved. Those who deal with such persons do so because
of the advantages which they expect to derive from this

special competence. The law, therefore, may well
predicate on such a relationship, the duty of care to
insure the accuracy and validity of the information." 1

F. Harper & F. James, supra, § 7.6 at 546.

It is undisputed that in the instant case there was no such
special duty of care or confidential relationship. The Appellants
do no argue in their brief that negotiations between Bruno and Gay
and the plaintiffs were anything but arms-length negotiations. The

Affidavit of Walter Park Larson is devoid of any assertion that
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there was a special duty of care or a confidential relationship.
Even should this Court find that Bruno and Gay were the agents of
the Appellees, the lower court properly dismissed the cause of
action for negligent misrepresentation as negligent

misrepresentation does not apply to facts of the instant case.

C. It Is Undisputed That The Appellees Did Not Misrepresent
Facts to the Appellants.

As was set forth above, the Appellants second cause of action
claims that the Appellees made careless and/or negligent
misrepresentations. On May 21, 1987 Appellant Walter P. Larson was
deposed by the Appellees. Appellant Larson was asked numerous
questions concerning the alleged false misrepresentations.
Appellant Larson testified that (a) the alleged misrepresentations
were the Appellees’ "failure to perform on the basis of the
agreement we’d drawn up..." (page 51, lines 17, 24; page 52, line
4-7; page 53, lines 15-24; page 57, line 25; page 58, lines 3-5);
(b) that misrepresentations were made by an individual who had no
authority to bind the Appellees (page 53, lines 24, 15; page 54,
lines 1-7); and (c) that the basis for the claim that the
defendants knew their alleged misrepresentations were false when
they were made was that Appellee Owen Hogle was not present during
the "final negotiating..." (page 58, lines 18-22) and that "they

didn’t follow through with it" (page 58, lines 8, 9).
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Oon February 16, 1988 Appellees served Appellants with
Interrogatories and Request for Production of Documents.
Interrogatory No. 6 asked the Appellants to state each and every
fact that supported the Appellants’ claim that the Appellees had
made false misrepresentations. In response, the Appellants stated
that an individual had made "claims and assurances that the
defendants had wealth" and that other "contacts had stated that the
defendants’ name was "reliable and respected." On May 21, 1988
Appellant Walter P. Larson was deposed. Consistent with the above-
mentioned answer to Interrogatories, the Appellant had testified
that the misrepresentations were made by an individual named Steven
Brown, and that Mr. Brown did not have the authority to bind the
Appellees. Despite his answers to Interrogatories and his
deposition testimony, the Appellants sought to forestall summary
judgment by filing an affidavit in which they claimed that the
Appellees, both personally and through their agents, made careless
and/or negligent misrepresentations.

In Webster v. Sill, 675 P.2d 1170 (Utah 1983), the Court
stated:

", ..when a party takes a clear position in a deposition,

that is not modified on cross-examination, he may not

thereafter raise an issue of fact by his own affidavit

which contradicts his deposition, unless he can provide
an explanation of the discrepancy." Id. at 1173.
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As the Affidavit of Walter P. Larson contradicts his
deposition testimony as well as his signed and sworn Answers to
Interrogatories, and as the Affidavit does not attempt to explain
the discrepancies between his Affidavit and his previous testimony,
it remains undisputed that the Appellees did not make careless

and/or negligent misrepresentations to the Appellants.

D. It Is Undisputed_ That Appellants Did Not Rely on
Representations of the Appellees in Entering Into the
"Agreement and Escrow".

As was set forth in the preceding subsection, it is
undisputed that the Appellees did not make any careless and/or
negligent misrepresentations. In follows that if the Appellees did
not make any representations, it is also undisputed that the
Appellants could not have relied on any false misrepresentations
made by the Appellees. Support for this position is found in
Dupler v. Yates, 351 P.2d 624 (Utah 1960). In Dupler, the
plaintiff had purchased the defendant’s interest in oil wells. The
plaintiff claimed that he had been induced to purchase these o0il
wells by the defendant’s false representations. The Supreme Court
of Utah affirmed the trial court’s granting of defendant’s motion
for summary judgment. The court based its decision on the fact

that the plaintiff, in agreeing to buy the defendant’s oil
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interests, had relied on representations made by individuals other
than the defendants:

"As a matter of law it is conceivable that a

person might simultaneously rely on
misrepresentations of divergent defendants.
However, standing alone admissions by

plaintiffs that they relied on others is
sufficient proof to negative reliance on the
present defendant." Id. at page 636.

In the instant case, as in Dupler, as the Appellants’ sworn
testimony is that they relied on representations of others in
entering into the agreement, it is undisputed that the Appellants
did not rely on representations of the Appellees.

POINT ITI: ON THE BASIS OF THE APPELLANT’S OWN DEPOSITION

TESTIMONY AND ANSWERS TO INTERROGATORIES, IT IS UNDISPUTED

THAT APPELLEES WERE NOT PART OF THE SCHEME TO DEFRAUD THE

APPELLANTS.

In the court below, the Appellees filed a total of four (4)
Motions for Summary Judgment. The first Motion for Partial Summary
Judgment addressed the Appellants’ claim of carelessly made and/or
false misrepresentations. The lower court granted that motion and
dismissed the cause of action for false misrepresentations. The
Appellees then moved the lower court for summary judgment on the
cause of action for breach of contract. The lower court granted
that motion as well. After granting the Appellees’ second motion,
the Appellants pled with the Court to allow the Appellants to

pursue a cause of action that Appellants’ previous counsel had

failed to pursue. The new theory was that the Appellees had
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conspired with Stephen Wade to drive down the value of Larson Ford.
The lower court allowed the Appellants to file an Amended Complaint
to pursue this new theory. The new theory was presented in
paragraph 56 of the Amended Complaint. The paragraph alleges that
Appellants were involved in a scheme:

"where a buyer would approach a seller and offer

favorable terms which would be accepted by the seller.

After depleting the seller’s resources and limiting his

ability to find other buyers, the original buyer would

step back and allow for the distressed sale to another

seconde [sic] buyer. The original buyer would profit

through moneys paid by a second buyer or through the
improper conversion of the seller’s assets."

Appellant Walter P. Larson’s sworn deposition testimony shows
that there is no genuine factual dispute that no such scheme
existed. On page 10 of the deposition, Walter P. Larson was asked
if he "had any evidence whatsoever that there was any collusion
between Stephen Wade and the defendants..." After attempting to
dodge the question and although Appellant Walter P. Larson did not
recall when or by whom he was so informed, he did recall that he
was told that:

"Wades and the Hogles had been in contact with each other

with the idea that was discussed being the fact that Wade

had an inside track of some kind with Ford that they

would be approved as the dealer, that if the Hogle group

wanted to protect the investment that they’d made in the
dealership to that point in time, in order to have the
cooperation of the Wades, were - were they successful in

getting a creditors’ plan accepted, if the Hogle group
wanted to get their money out that they would withdraw."
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In short, the Appellants’ entire evidence for the alleged
scheme is a hearsay conversation in which the Appellees discussed
with Stephen Wade the possibility of HBGH recovering through the
bankruptcy court the money it had supplied to Larson Ford Sales.

On January 28, 1992 the Appellees served the Appellants with
a second set of Interrogatories. Interrogatory No. 4 stated:

"Regarding your belief that the defendants were involved

in a scheme in which the defendants planned to deplete

plaintiff’s resources after which another individual in

collusion with the defendants would purchase plaintiff’s

assets at a greatly reduced price, please state (a) each

and every fact upon which you base your belief; (b) the

title, 1location and individual in possession of each

document which supports your belief."

The Appellants’ lengthy answer to this Interrogatory is devoid
of any admissible evidence that the Appellees were part of a scheme

to defraud the Appellants.

POINT IV: THE APPELLANTS INCORRECTLY ASSERT THAT THE LOWER
COURT WAS UNABLE TO RULE DECISIVELY.

On page 7 of their brief, the Appellants state that "The trial
court in this case was unable to clearly resolve the issues
presented to it and decisively rule." It is imagined that the
Appellants make this statement in that it is easier to convince
this Court that the lower court erred if the lower court was not
certain as to whether there were genuine disputes. In making this
assertion, the Appellants have completely mischaracterized the

proceedings in the court below. On the 26th day of August, 1988,
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ruling from the bench, the lower court granted the Appellees’ first
Motion for Summary Judgment and thereby dismissed the cause of
action for carelessly and/or negligently made misrepresentations.
On October 7, 1988 the lower court, ruling from the bench, granted
the Appellees’ second Motion for Summary Judgment and thereby
dismissed the remaining cause of action, breach of contract. As is
set forth in paragraphs 4, 5, 6 and 7 of the court’s Findings of
Fact and Conclusions of Law dated July 7, 1992 (Addendum A4),
following the court’s granting of the second Motion for Summary
Judgment, the Appellants pled with the court to allow the
Appellants to pursue a theory that the Appellants’ previous counsel
had failed to advance. That cause of action was that the Appellees
had been part of a scheme to deplete Larson Ford’s assets after
which the co-conspirator would purchase Larson Ford at a greatly
reduced price. The court did allow the Appellants to file an
amended complaint to explore this new cause of action. The
complaint filed by the Appellants contained the new cause of action
as well as the two old causes of action which had been previously
dismissed. On July 6, 1989 the Appellees filed a Motion for
Summary Judgment. On November 20, 1989, after having taken the
matter under advisement, the court denied the Motion for Summary
Judgment. As is set forth in paragraph 7 of the Findings of Fact,

the reason the court denied the Motion for Summary Judgment was



30
none other than "the Court was of the opinion that at the time the
defendant had brought the motion, the plaintiff had not had
sufficient time to pursue the matters set forth in the Amended
Complaint." On May 5, 1992, after having received the Appellants’
answers to Appellees’ Interrogatories dated January 28, 1992, the
Appellees filed the Motion for Summary Judgment that is the subject
of this Court’s review. The procedural history demonstrates that
not only did the lower court rule decisively, but in allowing the
Appellants to amend their complaint to pursue the new theory after
the court had granted summary judgment, and in denying the
Appellees’ Motion for Summary Judgment filed July 17, 1989 so as to
allow the Appellants sufficient time to develop the allegations of
fraud, it is undisputed that the lower court allowed the Appellants
every opportunity to present a factual dispute, something the
Appellants have been unable to do.

POINT V: THE APPELLEES HAVE NOT MADE THE ADMISSIONS
ATTRIBUTED TO THEM BY THE APPELLANTS.

On page 13 of their brief, the Appellants claim that:

"Appellees have admitted that they met with
Appellants for the purpose of extending the
time within which conditions contained in the
Earnest Money Agreement had to be satisfied"

and that

"Appellees further admitted that Owen Hogle
filed personal financial statements with the
United States Bankruptcy Court indicating that
he intended to purchase Larson Ford."
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Attached hereto as Addendum N are the Appellees’ Answers to
Plaintiff’s First Set of Request for Admissions to Defendants James
Hogle, Jr. and Owen Hogle, and the Amended Answer to Plaintiff’s
First Set of Request for Admissions to Defendants James Hogle, Jr.
and Owen Hogle. In answering Admission No. 7, the Appellees denied
that they met with the Appellants to extend the time in which
conditions contained in the Earnest Money Agreement had to be
satisfied. In answering Admission No. 12, the Appellees denied
that Owen Hogle had filed personal financial statements with the
United States Bankruptcy Court indicating that he intended to
purchase Larson Ford.

CONCLUSION

The Appellees respectfully request that this Court affirm the
lower court’s granting of the Appellees’ Motion for Summary
Judgment as based on the written documents, the Appellants’
deposition testimony, Answers to Interrogatories and the Affidavit
of Appellee Owen C. Hogle, there are no genuine factual issues
disputing that:

(a) Appellees James and Owen C. Hogle were not parties
to the written documents;
(b) The contractual obligations of the purchasers

(whomever they are) are subject to an unfulfilled condition

precedent;
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(c) The purchasers (whomever they are) had the absolute
right to no longer pursue the purchase of Larson Ford;

(d) The cause of action for carelessly and/or
negligently made false representations is barred by the parol
evidence rule;

(e) There is no confidential relationship between the
Appellants and the Appellees;

(f) The Appellants did not rely on any statements of the
Appellees; and

(g) At time was there any collusion between the
Appellees and any other individual to deplete the assets of Larson
Ford.

DATED this 3// day of ;(;//00/7 , 1993.
/

McKAY, BURTON & THURMAN

/=

Har y Caston
eys for Appellees
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FILEB DISTRCT o0 .
Y CASTON (4009) Third Judigcig! Dic*rict
McKAY, BURTON & THURMAN

Attorneys for Defendants James Hogle, Jr. JUL -7 1992
and Owen C. Hogle
Suite 1200 Kennecott Building SALT LAKE COUNTY
10 East South Temple Street By
Salt Lake City, Utah 84133 Deputy Cierk

Telephone: (801) 521-4135

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

WALTER P. LARSON, FINDINGS OF FACT AND
SYBIL LARSON and CONCLUSIONS OF LAW
JOHN LARSON,

Plaintiffs and
Counter-Defendants,

Civil No. C83-5542
v‘

STEPHEN P. BRUNO, DENNIS W. :
GAY, JAMES HOGLE, JR., and

OWEN C. HOGLE, et al., Judge Richard H. Moffat

Defendants and
Counter-Claimants.

On the 12th day of June, 1992 at the hour of 9:00 a.m. came on
to be heard defendant James and Owen Hogle’s Motion for Summary
Judgment, the Honorable Richard H. Moffat presiding. The
plaintiffs were represented by their counsel of record, John J.
Borsos and Hans M. Scheffler. Defendants, James and Owen Hogle,
were represented by their counsel of record, Harry Caston. The
Court having read the pleadings submitted by the parties, having
reviewed the file and having heard oral argument, now makes the

following
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FINDINGS OF FACT

1. The plaintiff’s Amended Complaint filed in June of 1984
contained two causes of action, a cause of action for breach of the
contract known as the Agreement and Escrow, and a cause of action
for "carelessly and/or negligently made false misrepresentations".

2. Defendants James and Owen Hogle moved the Court for
partial summary judgment on the cause of action for carelessly
and/or negligently made false misrepresentations. The Court
granted the defendants’ Motion for Partial Summary Judgment as
there were no genuine issues as to any of the material facts:

(a) that Defendants James and Owen Hogle made any
representations to the plaintiffs;

(b) there were any representations made to the plaintiff
of a then presently existing material fact;

(c) the plaintiffs did not rely on representations of
the Hogles;

(d) that if anything, the plaintiffs relied on
representations made by others who were not agents or authorized to
speak on behalf of the Hogles;

(e) that the Hogles did not act’knowingly or recklessly.

3. The Hogles then moved the Court for summary judgment on
the remaining cause of action, breach of contract. The Court
granted the defendants’ Motion for Summary Judgment as the Court
found that there were no genuine issues as to the following

material facts:
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(a) the Hogles were not parties to any of the agreements
with the plaintiff and/or Larson Ford;

(b) the Agreement and Escrow and Addendum allowed the
purchasers to cease efforts to purchase Larson Ford;

(c) the purchasers’ obligation under the Agreement and
Escrow was contingent upon a condition precedent which was
unfulfilled.

4. The plaintiff then claimed that there was a new theory
that plaintiffs’ previous counsel had failed to advance. This new
theory was that the Hogles were part of a scheme to defraud the
plaintiff. This theory held that the Hogles conspired with Stephen
Wade. The plan was that the Hogles would deplete the plaintiffs’
business assets which would then allow Stephen Wade to purchase the
assets of Larson Ford at a greatly reduced price.

5. The Court granted the plaintiffs’ Motion to File an
Amended Complaint to allow the plaintiffs to pursue this new
theory.

6. The plaintiffs’ Amended Complaint (which should properly
be denominated Second Amended Complaint) contains three causes of
action. The first two causes of action are the same as were
contained in the original Complaint and the plaintiffs’ First
Amended Complaint. These causes of action are breach of the
contract dated March 5, 1983, and negligent misrepresentation. The
third cause of action alleges fraud. This new cause of action is

where the plaintiff alleges that the Hogles acted in collusion with
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Stephen Wade to deplete Larson Ford’s assets which would then allow
Wade to purchase the entity at a reduced price.

7. That following the plaintiff’s filing the Amended
Complaint, the defendant again moved the Court for summary
judgment. The Court did not grant the defendant’s motion as the
Court was of the opinion that at the time the defendant had brought
the motion, the plaintiff had not had sufficient time in which to
pursue the matters set forth in the Amended Complaint. The
defendants subsequently filed the Motion for Summary Judgment that
is now before the Court.

8. That the plaintiffs have failed to present any new
evidence by way of affidavit or documentation which would raise a
genuine issue to any of the material facts raised in Defendant
Hogles’ Motion for Summary Judgment regarding the causes of action
for breach of contract and negligently and/or carelessly made false
misrepresentations.

9. The plaintiff’s new cause of action alleges that
Defendants James and Owen Hogle acted fraudulently and that they
joined forces with Stephen Wade to deplete the assets of Larson
Ford. Particularly, the plaintiffs claim that the Hogles never
intended to purchase the assets of Larson Ford, that the Hogles
undertook to manage Larson Ford in a slipshod manner and then
withdraw which would allow Stephen Wade to purchase the assets of
Larson Ford at a reduced price.

10. That the defendants took the deposition of plaintiff Park

Larson. The plaintiff was asked to explain the factual basis of



5
his claim of fraud against the Hogles. The plaintiff’s answer to
the deposition question does not in any way raise a factual dispute
that the Hogles fraudulently schemed to deplete the assets of
Larson Ford so as to allow Stephen Wade to purchase the dealership.

11. The plaintiff was asked by the defendant through
interrogatories to identify the factual basis of his claim that the
Hogles had acted fraudulently. The plaintiff’s answer to this
interrogatory as well as to the deposition question does not in any
way raise the factual dispute that the Hogles fraudulently schemed
to deplete the assets of Larson Ford to allow Stephen Wade to
purchase the dealership.

12. The Court also finds that there is no genuine factual
dispute that the Hogles fraudulently entered into a contract with
the plaintiffs in that:

(a) that the Hogles did not enter into any agreement
with the plaintiff; and
(b) that the parties to the Agreement and Escrow had a
right to cease pursuit of the purchase of Larson Ford.
CONCLUSIONS OF LAW

As there are no genuine issues as to any of the material facts
raised in the plaintiff’s Complaint, it is just and proper that the
Court grant Defendant James and Owen Hogle’s Motion for Summary

Judgnent.

DATED this z -




Approved as to form:

John J. Borsos, Esq.
Attorney for Plaintiff

Hans M. Scheffler, Esqg.
Attorney for Plaintiff

eliz\harry\hogleé6. fof
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MAILING CERTIFICATE

I hereby certify that on the 22/4/day of June, 1992, true and
correct copies of the foregoing Findings of Fact and Conclusions of
Law were mailed, postage prepaid, to the following:

John J. Borsos
370 East South Temple
Salt Lake City, Utah 84111

Hans M. Scheffler
311 South State, #380
Salt Lake City, Utah 84111

st
J

eliz\harry\hogle6. fof
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FILED BICST ST o
Thirg Judicia! Di~*rict

HARRY CASTON (4009) JUL -7 1992

McKAY, BURTON & THURMAN

Attorneys for Defendants James Hogle, Jr. SALT LAKE CCUNTY
and Owen C. Hogle By

Deputy Clerk

Suite 1200 Kennecott Building
10 East South Temple Street
Salt Lake City, Utah 84133
Telephone: (801) 521-4135

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

WALTER P. LARSON, ORDER ON MCTION FOR
SYBIL LARSON and SUMMARY JUDGMENT
JOHN LARSON,

Plaintiffs and
Counter-Defendants,

Civil No. C83-5542

V.

STEPHEN P. BRUNO, DENNIS W.
GAY, JAMES HOGLE, JR., and
OWEN C. HOGLE, et al.,

Judge Richard H. Moffat

Defendants and
‘Counter-Claimants.

On the 12th day of June, 1992 at the hour of 9:00 a.m. came on
to be heard Defendants James and Owen C. Hogle’s Motion for Summary
Judgment. The plaintiffs were represented by their counsel of
record, John J. Borsos and Hans M. Scheffler. Defendants James and
Owen C. Hogle were represented by their counsel of record, Harry
Caston. The Court having heard the arguments of the parties,
having reviewed the pleadings on file herein, having made its
Findings of Fact and Conclusions of Law, and good cause appearing,

it is hereby



ORDERED, ADJUDGED AND DECREED
1. That Defendants James and Owen "C. Hogle’s Motion for

Summary Judgment be granted.

DATED this ) day of <<:\A«l2~% , 1992.

BY THE COURT:

</

RICHARD H. MOFFAT
DISTRICT| COURT JUDGE

Approved as to form:

John J. Borsos, Esq.
Attorney for Plaintiff

Hans M. Scheffler, Esq.
Attorney for Plaintiff

eliz\harry\hogle6.ord
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MAILING CERTIFICATE

I hereby certify that on the 2 ( day of June, 1992, true and
correct copies of the foregoing Order on Motion for Summary
Judgment were mailed, postage prepaid, to the following:

John J. Borsos
370 East South Temple
Salt Lake City, Utah 84111

Hans M. Scheffler
311 South State, #380
Salt Lake City, Utah 84111

Cojalel o) Lo

eliz\harry\hogleé6.ord
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WILLIAM THOMAS THURMAN (3267)

HARRY CASTON (4009)

McKAY, BURTON & THURMAN

Attorneys for Defendants James Hogle, Jr.
and Owen C. Hogle

1200 Kennecott Building

10 East South Temple Street

Salt Lake City, Utah 84133

Telephone: (801) 521-4135

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

WALTER P. LARSON, SYBIL LARSON
and JOHN LARSON,

: DEFENDANTS' OWEN AND JAMES
Plaintiffs and Counter- HOGLE'S MEMORANDUM OF POINTS

Defendants. : AND AUTHORITIES IN SUPPORT
OF MOTION FOR SUMMARY
vs. :  JUDGMENT

STEPHEN P. BRUNO, DENNIS W. :
GAY, JAMES HOGLE, JR., and Civil No. C83-5542
OWEN C. HOGLE, et al., :

Defendants and Counter- : Judge Richard H. Moffat
Claimants.

FACTS
1. Plaintiffs allege in their Amended Complaint that
the defendants have breached the contract known as the

"Agreement and Escrow," a copy of which is attached hereto and

hereby made Exhibit "A".
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2. The Agreement and Escrow was entered into on March
5, 1983, between plaintiff, Walter P. Larson, Larson Ford Sales,
Inc. and HBGH, an intended corporation.

3. Defendants Stephen Bruno and Dennis W. Gay signed
the Agreement and Escrow for HBGH, an intended corporation.

4. The Agreement and Escrow incorporated an Earnest
Money Receipt and Offer to Purchase and Addendum of February 4,
1983, all of which are attached hereto and are hereby made
Exhibits "B" and "C'". The Earnest Money Receipt and Offer to
Purchase and Addendum were agreements between defendants Bruno,
Gay and/or their assigns and Walter P. Larson.

5. That concurrently with the execution of the Agree-
ment and Escrow, defendants Bruno and Gay entered into an
Amendment (a copy of which is attached hereto and hereby made
Exhibit "D") with Walter P. Larson and Larson Ford Sales, Inc.
Paragraph 1 of the Amendment states that: "It is agreed that
the stock voting rights will be reconveyed to Walter P. Larson

in the event the purchasers cease active pursuit of the Plan of

Reorganization of Larson Ford Sales, Inc. (emphasis added)

6. That prior to entering into the Agreement and
Escrow, Larson Ford Sales had filed for relief pursuant to

Chapter 11 of the United States Bankruptcy Code.




7. Pursuant to Section 1121 of the United States
Bankruptcy Code, Larson Ford Sales had a 120-day exclusive
period in which to file a Plan of Reorganization.

8. That pursuant to Section 1123 of the United States
Bankruptcy Code, after the expiration of the 120-day period in
which Larson Ford Sales had an exclusive right to file a Plan of

Reorganization, any interested party could file a Plan of

Reorganization.

9. That the defendants' obligation under the Agreement |
and Escrow was ''contingent on the Bankruptcy Court's approval of
a Plan of Reorganization submitted by Larson Ford Sales, Inc.”

10. The Bankruptcy Court did not approve the Plan of

Reorganization submitted by Larson Ford Sales, Inc.

11. The Bankruptcy Court did approve the second Plan of
Reorganization submitted by Stephen Wade. g

12. That from March 21, 1983, HBGH supplied in excess ;
of $150,000.00 to Larson Ford Sales. i

13. Plaintiffs' claim in paragraph 3 of the Amended
Complaint that the defendants had the obligation to '"take such i
steps as to submit a satisfactory plan to the Bankruptcy Court
as required in the contract."

14, The Agreement and Escrow does not obligate the
defendants to take such steps as to submit a satisfactory plan

to the Bankruptcy Court.
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15. Plaintiff Sybil Larson was never a party to any of
the aforementioned agreements.

16. Defendants James and Owen Hogle were not obligated
by or parties to any of the aforementioned documents.

17. That defendants James and Owen Hogle were not and
have never been officers, directors or shareholders or HBGH.

18. Plaintiffs were aware that HBGH was to become a
corporation and dealt with HBGH as a corporation (deposition of
Sybil Larson, page 11, line 8).

19. HBGH became a corporation on March 22, 1983.

20. The Hogles were never the assigns of Bruno and Gay.

POINT I
THE HOGLES DID NOT ENTER INTO A CONTRACT WITH THE PLAINTIFFS

The First Cause of Action of Plaintiffs' Amended Com-
Plaint alleges that the defendants breached a contract of March
35, 1983. There can be no argument that it is impossible for a
Person to breach a contract to which he is not a party. James
and Owen Hogle were not parties to the contract of March 5,
1983. The contract (otherwise referred to as the "Agreement and
Escrow") is between HBGH, Inc. as purchaser and Walter Park
Larson as seller. Defendants Stephen Bruno and Dennis Gay
signed the agreement on behalf of HBGH. At the time the agree-
ment was signed, HBGH was not a corporation. However, HBGH was

incorporated on March 22, 1988. As Sybil Larson stated in her




deposition, the plaintiffs were aware HBGH was to become a
corporation.

The Agreement of March 5, 1983, incorporated an Earnest
Money Receipt and Offer to Purchase and Addendum dated February
4, 1983. The Hogles are not parties to either of those docu-
ments. The parties to the Earnest Money Receipt and Offer to

Purchase were Stephen P. Bruno and Dennis W. Gay and/or assigns

and Walter P. Larson. The parties to the Addendum are Walter P.

Larson for Larson Ford Sales and defendant Stephen P. Bruno.
The Hogles were never the assigns of Bruno, Gay or HBGH.

There was an amendment to the Agreement of March 5,
1983. That amendment was between Stephen P. Bruno and Dennis
Gay as buyers and Walter P. Larson and Walter P. Larson, presi-
dent of Larson Ford Sales, Inc.

Plaintiffs suggest that even though the Hogles did not
sign any agreements with the plaintiffs, the Hogles are liable
for the alleged breach of contract for two reasons. The first

reason is that agents of the Hogles represented to the plain-

tiffs that the Hogles were in fact parties to the contract. The .

second argument is that because HBGH was never a corporation,

the Hogles were partners in HBGH. Neither of these theories are':

valid.

The parol evidence rule as set forth in FMA Financial

Corporation v. Hansen Dairy, Inc., 617 P.2d 327 (Utah 1980),
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prevents the plaintiffs in this case from introducing any
evidence which would contradict or vary the terms of the parties
written agreements. There is one caveat to the parol evidence
rule. A party may introduce evidence that is collateral to the
written agreement. The collateral evidence may not be inconsis-
tent with the written agreement. The collateral evidence may
not repudiate the terms of the written agreement.

To reiterate, plaintiffs claim that the Hogles are
actually parties to the March 5, 1983 Agreement by virtue of
representations made to the plaintiffs by agents of the Hogles.
This assertion certainly contradicts and varies the terms of the
written agreement. The plaintiffs may not make use of the
caveat to the parol evidence rule. The Agreement of March 5,
1983 (or any other documentation for that matter) is void of
even the slightest indication that the Hogles were parties to
the contract. To claim otherwise is inconsistent and varies an
essential term of the March 5, 1983 Agreement.

It is significant that the parties who signed the !
Agreement and Escrow and other documents did specify the
capacity in which they were signing each document. On numerous
documents, plaintiff Walter P. Larson signed for himself and for
Larson Ford Sales, Inc. Defendants Gay and Bruno signed on
their behalf and on behalf of HBGH. No one ever signed any

agreement on behalf of the Hogles.
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Plaintiffs' second claim, that the Hogles are liable by
virtue of the fact that the Hogles were partners in HBGH as HBGH
never incorporated is absurd. HBGH was a corporation. The
Certificate of Incorporation attached hereto and hereby made
Exhibit "E" proves that fact. HBGH was a corporation during the
time it paid $150,000.00 to cover the operating expenses of
Larson Ford, Inc.

POINT II
THE OBLIGATIONS OF THE DEFENDANTS WERE SUBJECT TO AN

UNFULFILLED CONDITION PRECEDENT

There are instances when an individual's contractual
obligations do not arise until a condition precedent has been

satisfied. An example is the case of Creer v. Thurman, 581 P.2d

149 (Utah 1978). 1In Creer the plaintiff entered into an agree-
ment with the defendant to purchase a parcel of real estate.
The court found that the plaintiff knew that there was a pos-
sibility that the defendant's ability to convey title was based

on a contingency. The contingency did not occur and the defen-

dant was unable to convey title. The court, in holding that the |

defendant's contractual obligation had not arisen, stated:

"Whether a provision in a contract is a
condition, the non-fulfillment of which excuses
performance, depends upon the intent of the
parties, to be ascertained from a fair and
reasonable construction of the language used in
light of all the circumstances when they execut-
ed the contract." 1Id. at 51.
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Defendants James and Owen Hogle vigorously cling to the
argument stated above, that the Hogles were not parties to the
contract that is the subject of this action. Assuming for the
sake of argument, the court finds that the Hogles were parties
to the contract; the Hogles and the other defendants cannot be
liable for a breach of contract as the defendant's contractual
obligations were subject to a condition precedent. That condi-
tion precedent was never satisfied. Prior to the Agreement of
March 5, 1983, Larson Ford Sales had filed for relief under
Chapter 11 of the United States Bankruptcy Code. The plaintiffs |

had, in accordance with Section 1121 of the United States

Bankruptcy Code, 120 days from the date they filed for relief in
which to file their own bankruptcy plan.

Pursuant to paragraphs E and F of the March 5, 1983

Agreement and Escrow, the closing date of the agreement was to :
be within ten days from the date the Bankruptcy Court confirmed %
the Plan of Reorganization submitted by Larson Ford Sales. 1If '
the Bankruptcy Court did not approve the plan of Larson Ford
Sales, the defendants had the right to '"rescind the purchase i
Agreement and Escrow.'" The Bankruptcy Court did not approve the
plan submitted by Larson Ford.
Once the 120-day period in which the debtor has an

exclusive right to file a bankruptcy plan has expired, any other

party in interest may file a bankruptcy plan. Once the
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bankruptcy court approves a plan of an interested party, the
debtor can no longer file his own plan. In the instant case,
Stephen Wade, as a party in interest, submitted a bankruptcy
plan. Wade's first plan was rejected. Wade submitted a second
plan which was then approved by the Bankruptcy Court.

POINT III

THE DEFENDANTS DID NOT BREACH THE AGREEMENT OF MARCH 5, 1983

In paragraph 3 of the Amended Complaint, plaintiffs |

claim that the defendants breached the contract by failing to
deliver any consideration that was called for in the agreement
and failing to submit a satisfactory plan to the Bankruptcy

Court as required in the contract. The first problem with this

allegation is that a review of the contract reveals that the
defendants did not have an obligation to submit a satisfactory

plan to the Bankruptcy Court. In fact, the Amendment to the

Agreement and Escrow gave the defendants the right to cease
active pursuit of the Plan of Reorganization. The second
problem with this allegation is that HBGH supplied over
$150,000.00 from March 21, 1983, through June, 1983 to Larson
Ford Sales. '
POINT IV
DEFENDANTS OWEN AND JAMES HOGLE ARE ENTITLED TO A REASONABLE

ATTORNEY'S FEE INCURRED IN THE DEFENSE OF THIS ACTION

Pursuant to Rule 11 of the Utah Rules of Civil Proce-

dure, 1953 as amended, the court may impose a sanction including
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reasonable expenses and a reasonable attorney's fee incurred in
the defense of a pleading that is not well grounded in fact,
warranted by existing law or a good-faith argument. There can
be no question that plaintiffs' Amended Complaint offends the
standard of Rule 11. Plaintiffs' link to defendants Owen and
James Hogle is the assertion that HBGH was never a corporation.
A ninety-second telephone call to the Department of Business
Regulations would have informed plaintiffs that HBGH was in fact
a corporation. In paragraph 2 of the Amended Complaint, plain-
tiffs assert that the defendants entered into the contract
individually and as partners of HBGH. As has been discussed
above, this assertion is false. Defendants Gay and Bruno
entered into contracts with the plaintiff Walter Larson. As if
these falsehoods were not sufficient, in paragraph 3 of the
Amended Complaint the plaintiffs assert that the defendants
failed to deliver comnsideration and to take the necessary steps
to submit a satisfactory bankruptcy plan. As was stated above,
these allegations have no correlation to the truth. HBGH
supplied $150,000.00 to Larson Ford Sales. It is odd that
plaintiffs contend that the defendants had an obligation to
submit a bankruptcy plan when in fact the amendment to the
Agreement and Escrow allows the defendants to unequivocally

cease active pursuit of such a plan.
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POINT V
PLAINTIFF SYBIL LARSON WAS NOT A PARTY TO THE CONTRACT

OF MARCH 5, 1983

Should the court not grant defendants' Motion for
Summary Judgment dismissing plaintiffs' First Cause of Action,
plaintiff Sybil Larson should be removed as a plaintiff as Sybil
Larson was not a party to the Agreement of March 5, 1983.

CONCLUSION

Defendants James and Owen Hogle are entitled to summary
judgment on plaintiffs' First Cause of Action as there are no
genuine disputes as to any of the material facts. The undisput-
ed fact is that Owen and James Hogle were not parties to the
contract that is the subject matter of this lawsuit. Similarly,
Sybil Larson was not a party to the contract that is the subject
matter of this lawsuit. The Hogles were not hidden principals.
They were not the assigns of defendants Bruno and Gay. The
plaintiffs entered into a contract with certain individuals.

The Hogles are not these individuals. Any evidence to the
contract is prohibited by the parol evidence rule.

There is no genuine dispute that the plaintiffs were
negotiating with defendants Bruno and Gay individually and with
Bruno and Gay as representatives of HBGH. The plaintiffs knew
all along that HBGH was to become a corporation. HBGH did in

fact incorporate on March 22, 1983.
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There can be no factual dispute that the obligation of
the parties to the March 5, 1983 contract could not arise until
the Bankruptcy Court had approved the Larson Ford Sales Plan of
Reorganization. The Bankruptcy Court did not approve Larson's
plan. Thus, assuming for the sake of argument, that the Hogles
were parties to the contract, the fact that Larson's plan was
never approved by the Bankruptcy Court prevents any obligation
the Hogles may have had from arising.

Assuming once again for the sake of argument, that not
only were the Hogles parties to the March 5, 1983, contract, but
also that the Hogles obligation to perform under the contract
had arisen, the Hogles would still be entitled to summary
judgment. That is because there is no genuine debate that the
Hogles did not breach the contract. The alleged breaches in the
contract are a failure to deliver consideration and failure of
the defendants to take the necessary steps to submit a satisfac-
tory plan to the Bankruptcy Court. The undisputed evidence is
that HBGH did supply $150,000.00 to Larson Ford Sales. Further
the defendants could not have breached the contract by failing
to take such steps as necessary to submit a satisfactory plan to
the Bankruptcy Court as the defendants were not required to do
so.

Defendants James and Owen Hogle are entitled to sanc-
tions against the plaintiffs as the allegations in their Amended

Complaint are completely at odds with the undisputed evidence.
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Dated this day of September, 1988.

McKAY, BURTON & THURMAN

By

William Thomas Thurman

Harry Caston

Attorneys for Defendants
Owen and James Hogle

MAILING CERTIFICATE

I, the undersigned, hereby certify that on the

of September, 1988, a true and correct copy of the foregoing was

mailed, postage prepaid, to the following:

JOHN J. BORSOS, ESQ.

Attorney for Plaintiffs
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