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IN THE SUPREME COURT
OF THE STATE OF UTAH

MAVIS . MIDDLETON,
Admimstratrix of the Estate of
James L. Middleton, aka
James LaMont Middleton,
Deceased, |
Plaintiff-Appellant, Case No
11785
VS,

ADELE R, COX., Administratrix of d

the Estate of EIMyrrh Leany Cox, 1V
Deceased,

Defendant-Respondent. |

BRIEF OF RESPONDENT

NATURE OF CASE
This is an action by the widow and administratrix
of i passenger against the widow and administratrix of
« pilot seeking damages for wrongful death. Pilot,
bissenger and another all perished during an emer-
foney landing of a light airplane after participating in
aeareh mission for the Civil Air Patrol (“CAP”).
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DISPOSITION IN LOWER COURT

After plaintift filed her complaint in March
both partics engaged in extensive investigation ux;d\(‘;
covery procedures. Defendant served two sets of dm;,\
ed interrogatories and requests for admission, “p;‘
plaintiff and plaintiff served detailed interrogator, .
upon defendant and with a court reporter took ek-1>:;r~.
sworn statements of potential witnesses.

‘ After discovery was completed, except for defen;.
ant s requests for admission and plaintift’s reply ther.
to, the matter came on for pre-trial hearing. At t,
conclusion of the pre-trial, defendant moved for g
missal of the action. The trial court, after taking ti,
matter under advisement, issued a memorandum .
cision and granted defendant’s motion to dismniss, hu
subsequently granted plaintiff leave to amend her con
plaint, which she did in January, 1968, by re-allegin
in substance, the matters contained in her original con
plaint and adding a count based on res ipsa loguitur
Thereafter, defendant served requests for admission
upon plaintiff and after receiving a reply thereto, file:
a motion for summary judgment upon the basis tha
the pleadings, answers to interrogatories and admission:
on file showed that there was no genuine issue as to any
material fact and that defendant was entitled to judg:
ment as a matter of law. After argument on the motior
during which the plaintiff presented and the court con-
sidered the statements taken by plaintiff, the court i
sued a second memorandum decision and granted de
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oudant s motion for summary  judgment. Judgment
sannssing the action with prejudice was entered on
Jay 17 1969.

RELIEF SOUGHT ON APPEAL

Defendant seeks affirmance of the trial court's
cmmary judgment in her favor.

STATEMENT OF FFACTS

Plaintitf has omitted many pertinent matters, and
has overemphasized the fact that Dr. Cox experienced
sroblems with his generator and battery. The emphasis
~ ot warranted because plaintiff, although repeatedly
cilled upon to do so, has failed to point out any way in
whichi such problems could have caused or contributed
o the accident. Moreover. plaintif has included, within
her argunient, certain factual statements which are
cither erroncous or misleading. First she creates the
inprossion that Mr. Middleton was flying with Dr.
Cox for the latter’s benefit and at his insistence, but the
fact is that Mr. Middleton had sought the ride, ap-
i.rently in lieu of a Sunday ride with his wife (R. 74),
and Dr. Cox received no personal benefit from provid-
mig the ride. All that he and other CAP pilots receive
for their volunteer search efforts is reimbursement for
somie of their out-of-pocket costs. See CAP regulation

at Appendix 1.



As stated by plaintiff, one of the main volunte.
functions ot the CAP is to conduct search and Tesc,
operations. On the day in question the decedents ang
others were participating in a search for a private
craft which had crashed in a flight between Califory,.
and New Mexico (R. 83). None of the participar,.
was to receive any compensation (except fuel cost .
imbursement) for his services or the use of his aireray
(R. 116). They were in fact required to stand the e.
pense of any food or lodging in connection with th .
mission (R. 116). Observers might be anyone wh
volunteered their services as such (R. 72).

When Dr. Cox’s and Commander Whitehead.
planes attempted to make radio contact near the end o
their search, it was determined that Dr. Cox’s radi.
microphone was inoperative. Shortly thereafter, th
two planes landed at Bryce Canvon airport to refue
(R. 123). Dr. Cox and his two observers knew the air-
craft’s battery was dead (R. 123). While at the Brve
airport, Mr. Middleton telephoned plaintiff and told
her “everything had gone out” (R. 21), but declined
her offer to come after him, apparently stating tha
they had been told they could make it home. (R. 21 .

When the planes left Bryce Canyon the actual
search had been concluded and the parties were on their
way home (R. 126). The return route taken by Com-
mander Whitehead and Dr. Cox was the most direc
route between the airport and St. George, and one that
other CAP members had flown over many times (R

4



= hnown as the “Airwayvs Route” it was the usua!
sute from Bryee Canyon to St George (R, 88, A\
oz as the pilot Kept a normal altitude, there were 1o
o hazardous or casier routes (R, 88-89).

The scarch mission was under the direction and
antrol of - Wesley Whitehead,  the local CAP com-
nander. who was inanother aireraft (Request for JAd-
aission No. 9. The physical conditions after the acci-
lent suggest that Dro Cox was attempting to land lis
areratt in ameadow when the aireraft was consumed
w fire ( Request for Admission 120 14 and 15). At the
ame of the aceident the aireraft was in an upright po-
ation with the wheels retracted (Request for Admis-
dons Noo T4y On April 19, 1965, the aireraft had re-
sened an inspection and was found to be airworthy
‘Request tor Admission No. 18).

Commander Whitchead assisted in handeranking
Dr Cox's airplane so they could get it started to return
to St George (R.123)0 Te did not expect it to have
anv problems making it home (R. 124). In this regard
t should be noted that most planes, including the Bal-
anca owned by Dr. Cox, run on a magneto and neither
senerator nor battery is required to maintain fhight.

ARGUMENT
I

PLAINTIFFS RECOVERY 1S PRECLUD-
ED BY THE AIRCRAFT GUEST STATUTE,

5



AND THE TRIAL COURT WAS CORRE, |
IN SO HOLDING AS A MATTER OF Law

At the time of the accident there was in efie. .
this state an aircraft guest statute (2-1-33 Utah (\,,“l..
Annotated 1933), set forth in plaintiff’s brief, Th
statute precludes a person riding in an aircraft as
guest without payment for the ride or transportatio,
and his personal representative in the event of deat}
such guest, from recovering against the pilot for the i,
Jury, death or loss of such guest, unless the accident wa,
proximately caused by the intoxication or willful .
conduct of the pilot. This statute, while similar in co.
tent to the automobile guest statute (41-9-1 Utah Coge
Annotated 1953), requires payment tfor the ride o
transportation rather than compensation.

The evidence that plaintiff has produced, or show:
that she would be able to produce, in the present cas
clearly establishes that Mr. Middleton paid nothing t.
Dr. Cox for the ride in his aircraft. Plaintiff attempt.
to circumvent this serious defect in her case with the
contention that Mr. Middleton was a “‘paying guest
for the reason that he provided services (albeit strictly
as a volunteer and for his own enjoyment) as an ob-
server in connection with the flight. Dr. Cox was bene-
fited, the plaintiff argues, because he would have been
entitled to obtain reimbursement for some of his out-of-
pocket expenses incurred in connection with the flight.
The evidence shows, however, that Dr. Cox (and other
like him) donate not only time, skill and aireraft for

6



J bumamtarian purpose of scarching for downed air-
craft, but do not receive full reimbursement for the.r
at-ol-pocket expenses. e was certainly not, as plaiu-
-rt states in her brief. reaping compensation tor his of-

jort. Te was the giver, not the receiver.

In any event under the guest statute there must be
wmething more than the minimal and incidental in-
dueement suggested by plaintift. It there was a bene-
fit to Dr. Cox as a result of Mr. Middleton accompany -
g hin on the ride, the benefit was too intangible. too
minimal, and too remote to make Mr. Middleton a pav-
g passenger. The evidence indicates, also, that Dr.
Cox already had one observer, and that the mission
could have been completed without Mr. Middleton's

acting as an additional observer.

There appear to be no Utah cases construing the
aircraft guest statute, and decisions from other juris-
dictions are not abundant. But recent decisions under
the automobile guest statute otfer some help in construc-
ing the aireraft statute. Under Utah automobile guest
cuses, the primary consideration has been one of deter-
mining the chiet inducement for the ride. Even though
some incidental consideration should move to the driver,
t this were not the chief inducement tor furnishing the
transportation. the guest statute is applicable and pre-
cludes recovery. As stated by this court i Jensen v
Mower, + Utah 2d 336, 204 PP 2d 683 (1936) :

“# 4 % the cases turn not on whether money is
received or paid as a result of carrying a rider,

7



but upon the fact that the money or other com

pfensnno‘n was given to the driver, not ag a grat

uity or in appreciation but rather as an induc:-

ment j(n: making the trip for the rider or furnis}:

ing carriage tor the ride.” [ Kinphasis added,j l

Plaintiff's statement that the guest statute i il

derogation of the common law and should be strictiy

construed (assuming that it is in derogation of the com.

mon law) is in derogation of 68-3-2 Utah Code Anp..
tated 1953, which provides, in part:

“The rule of the common law that statutes j,
derogation t_hereof are to be strictly constryed
has no application to the statutes of this state

LR B 2

That a nebulous or insignificant consideration or
inducement is not sufficient to transform a guest into a
paying passenger for the purpose of the guest statute
is shown in Smith v. Franklin, 14 Utah 2d 16, 376 P. 24
541 (1962). The plaintiff’s decedent had contributed
two dollars towards gas used for the trip in which he
was killed. The court therein stated:

“The test is simple to state and under most cir-
cumstances easy to apply: a passenger for hire
is one who pays for his ride; a guest is one who
is furnished a ride free of charge. The former
is in the nature of a business transaction for
money; whereas the latter is motivated by other
considerations, usually of a social nature.”

The court further said that the phrase ‘“‘compen-
sation therefor™ as used in the statute meant compen-
sation for the ride:



“Theretfore, the compensation would have to be
sutficient money (or other thing of value) that
it reasonably could he supposed that the parties
so regarded it.”

The court concluded by saying:

“Irom our consideration of this subject and
authorities which have dealt with it, we are pur-
suaded that the sound and practical view is that
the determination should be made on the basis
of which was the chief inducement for giving the
ride.”

In the present case it can hardly be said that the
chiet inducement for Dr. Cox giving Mr. Middicton
the ride was so Dr. Cox could obtain reimbursement for
swsoline used by him in the flight. Any benefit from Mr.
Middleton's acting as an observer inured primarily to
the CAP and to the public at large, not to Dr. Cox.
statements introduced by plaintiff herself show that it
was Mr. Middleton who solicited the ride— not Dr.
Cox who solicited the *“‘service”.

lu Eyre v. Burdette, 8 Utah 2d 166, 330 1>.2d 126
(1938 . plaintiff’s decedent had ridden with defendant
driver from Salt Lake City to Denver to pick up some
cogs at decedent’s ranch, intending to sell the eges to
the driver and others. The plaintift tried to establish
that the purpose of the trip was to gather eggs for the
defendant driver and thercfore there was a consider-
ation passing for the ride. This court rejected such con-

tention stating:



“There is no evidence that defendant’s cqr \,
used because of any compensation given by N
cedent. s
“* * * The record discloses that Mr. Evre ny.
nothing for the ride and there is no evidence I{f‘.‘
defendant ever requested decedent to go \\';:1(
him or that he received any tangible benefjt fror;
the decedent, monetary or otherwise, which “\
a motivating influence for furnishing the tran‘\.
portation.” \

The court pointed out that the burden was on t,
plaintiff to establish that the decedent was a payin
passenger and not a guest, and she had failed to cam
the burden. |

A California case cited by plaintiff, Whittmor.
Lockheed Aircraft Corp., 125 P. 2d 531, 31 Cal. App
2d 605 (1942) is readily distinguishable from the pre,.
ent case. The plaintiff’s intestate was the vice presider
of an airline whieh purchased planes from the defend-
ant, and had been personally responsible for the pur
chase of a number of planes from it. The court, holding
that it could not be said as a matter of law that plan.
tiff was not a guest, noted that it was in the interex
of defendant (who was the owner of the plane and th
pilot’s employer) that decedent be given what was, v
effect, a deuonstration ride in the airplane. Thus, ther
was a direct business benefit inuring to the owner and
operator of the aircraft, while in the present case no
such benefit accrued to the owner and pilot. Moreover.
the California statute differs from the Utah statute i
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ot 1t uses the words “without giving compensation
wr sueh ride, aosomewhat broader  statement  thau
| tah s Twithout payment for such ride or transporta-

1Ot

A case inowhich the California statute was applied
v exciude recovery was Stiles ©. American Trust Com-
gy, 137 Call A pp. 2d 473, 200 P.2d 614 (19553). De-
renddants mtestate had called a friend (Stilest and told
Ler that he would take her for a ride in his airplance if
Jie would drive him on some errands around town. She
consented and after completing the errands they ran
across a friend (Duinm) who had come to visit her. She
wsked whether the pilot would also take Dunn for a
rule and he agreed. Shortly after takeoff the plane
crashed killing the pilot and plaintitf Stiles” baby, and
wmjuring Stiles and plaintiff Dunn. The trial court di-
ceeted verdiets in favor of defendant on Dunn’s claim
on the basis that as a matter of law he was a guest and
the appellate court affirmed stating:
“There was no evidenee from which it could be
reasonably found that respondent Dunn, or any-
one in his behalf. gave ‘compensation” to the de-
ceasced Dave Tolder for respondent Dunn’s ride.
* * # Respondent Stiles furnishing - Holder
with the use of her mother’s car could not con-
stitute “compensation’ for the ride for respondent
Dunn. At the time that Holder, according to
Stiles. promised to give respondent Stiles a ride
it she would drive him around, none of the par-

tics contemplated that. unforesceably. respond-
ent Dunn would accompany them. There was no

11



evidence trom which it could be inferred o
the use of the car was conditioned upon Ill,ldh,
giving a ride to respondent Dunn or :m\uvt:
other than respondent Stiles. * * * []der 0
no more than to acquiesce in respondent Stn(
suggestion that respondent Dunn also be tul\:c'
up. The trial court correctly held that, as o m-x“:
ter of law, respondent Dunn was a guest.” B

In United States v. Aleaander, 234 F. 2d 861 -
Cir., 1956}, the federal court, in applying an Indian,
guest statute, held that a golfer who was flying in .
CADP plane to promote the activities of the CAD wag |
guest within the meaning of the statute, hence tl,
United States was not liable under the Tort Claims Ac.
The court stated:

“There would seem to be no doubt that Alexander
was a guest at the time of his accident withi
the meaning of this statute as it has been inter
preted by the courts of the state. It has beer
suggested that he was not being transported
without pavment because of the possibility tha
the courtesy extended to him would contribute
to the formation of a beneficial arrangemen
which would increase the financial resources ot
the CAP. It has been held in Indiana, however.
that the mere possibility of benefit to the owner
of the vehicle is insufficient to exclude the guest
relationship. Albert McGann Securities Co. v.
Coen, 114 Ind. App. 60, 48 N.E. 2d 358, 1000
Liberty Mut. Ins. Co. v. Stitzle, 220 Ind. 180
11 N.E. 2d 133: Ott v. Perrin, 116 Ind. 315
63 N.E. 2d 163. The mere possibility that the
flight would result in material gain to the CAP
in connection with an enterprise which was still

12



o the tentative stage was too insubstantial to
alter the status of Alexander as a non-paying
guest.

Faen if at nmght be argued that Mr. Middleton
aas not s guest when acting as an observer, plaintift's
cotements establish that at the time of the accident he
was o longer acting as such. s stated by Commander
Wilntchead. in the statements submitted and adopted

plaimtift's (R. 120):

“Coming back we were not observing., We were
not se uthmu conming back because our scarch
grid had been cm(ud our assignment had been
fultilled. We were on our way home.”

Betore boarding  the airplane to return to St.
George after concluding the scarch mission, Mr. Mid-
dicton could have got home any way he wanted. In fact
he constdered other means and rejected them.

There is no suggestion in the present case of in-
andeation on the part of Dr. Cox, and although “wiliful
misconduct” was alleged in the complaint, there is ab-
solutely no evidence to support such allegation, and
pluntift seems to have abandoned the claim in her brief
on appeal. Plaintiff’s action, therefore, is precluded by
he provisions of the aireratt guest statute. None of the
tacts regarding this issue are in dispute. The question of

s was correctly determined by the trial court.

I1
I PLAINTIFIS INTESTATE WAS NO'T
A GUEST AT THE TIME OF TIHE ACCI-

13



DENT, Hii WAS A CO-EMPLOYEE OR F}
LOW SERVANT AND PLAINTIFEF'S ‘\\4
TION IS BARRED BY THE PROVISIONS
35-1-60 UTAIL CODE ANNOTATED 19353,

Defendant submits that the pleadings, answer -
interrogations, admissions, and statements placed iy, .
record by plaintift conclusively establish that at y,
time of the accident Mr. Middleton was a guest in 1,
Cox's aircraft and this should decide the matter. It -
should be concluded, however, that Mr. Middleton wy.
not a guest, the only other possible relationship would
be that of co-employee or fellow servant of Dr. Cox, in.
asmuch as both were working for the Civil Air Patr
at the time of the accident, and plaintiftf’s exclusiv
state court remedy lies under the Workman's Comper-
sation Act, particularly 35-1-60 Utah Code Annotated
1953, which provides:

“'The right to recover compensation pursuan
to the provisions of this title for injuries sus-
tained by an employvee, whether resulting w
death or not, shall be the exclusive remedv
against the employer and shall be the exclusive
remedy against any officer, agent or employe
of the emplover and the liabilities of the emplo.-
er imposed by this act shall be in place of any
and all other civil liability whatsoever, at com-
mon law or otherwise, to such employvee or to his
spouse, widow, children, parents, dependents
next of kin. heirs, personal representatives.
guardian, or any other person whomsoever, on
account of any accident or injury or death. i

14



any way contracted, sustamed, aggravated or -
curred by such employee i the course of or be-
cause ol or arising ont of his emplovment, and
no action at law may be maintained agamst an
employer or against any ofheer, agent or em-
plovee of the emplover based upon any accident,
mjury or death of an employee.

Plantitt attempts to wmeet this contention by a
ANre contradiction.  She states that Mr. Middleton
was not employed by Dr. Cox but if the Court should
find he was employed on the fatal thght, she would
contend that he was employed by Dr. Cox, and that Dr.
Cox was then an independent contractor. But there is
absolutely no evidenee in the present ease from which
t could be found that Dr. Cox was an independent con-
tractor. .\t the time of the accident, he was n the ser-
vee of the CAP, a corporation one of the purposes of
which is to aid in Air Force search and rescue missions;
aud, as admitted by plamtift in her reply to defend-
ant's request for admissions, the flight was part of a
CAP search mission under the direction and coutrol of
Mr. Wesley Whitehead the local commander, who also
participated i the mission in another aircraft (Re-
quests for Admission 8 and 9).

Plaintitt had ample notice of defendant’s conten-
ton regarding the workmen's compensation issue, and
Jie cannot for the first time on appeal raise such a con-
tontion. She asserts that there is not sutficient evidenee
o determine whether an independent  contractor re-
lationship existed. 1t she had the facts to support this

15



contention, she should have mentioned them at the
of the summary judgment motion.

Plaintiff’s only other rebuttal to the above arg..
ment, is that 35-1-37 Utah Code Annotated 1953 .
gates the exclusive remedy provision because the (]
had not complied with the workmen's compensaty,;
statute. But that statute deprives only non-complyy,
cmployers of the benefits of the act, not other o
ployees. 'The section specifically provides that only tl,
employer is liable in a civil action. To penalize an e
ployee because of his employer’s failure to comply with,
the Workman's Compensation Act would lead to a
absurd result. See Buhler v. Madison, 105 Utah 39, 13
P. 2d 933 (1943).

I11
THERE IS NO GENUINE DISPUTE As
TO ANY MATERIAL FKFACT AND THE
TRIAL COURT PROPERLY GRANTED
SUMMARY JUDGMENT ON THE ISSUE OF
NEGLIGENCE.

Because of the guest statute the issue of simple
negligence should not be involved in this case at all, but
if Mr. Middleton was not a guest in Dr. Cox’s aircraft
plaintiff must fail nevertheless. In the four vears that
this lawsuit has been pending, plaintiff has been unable
to point to any negligence on the part of Dr. Cox which
proximately caused Mr. Middleton's death. Although

16



Jie clms Dro Cox operated his aircraft with a dead
wattery and an inoperative generator, she has been un-
wle to show that this led to the emergency landing and
cnsequent death of Mr. Middleton. He had conducted
me scarch with the same conditions existing, and, as
commander Whitehead stated, there should have been
+o problems on the return flight (R. 123).

Plaintift also makes the claim that Dr. Cox chose
the mountainous route during hot weather. However,
this is the usnal airway route (R. 88) and no more
hazardous than any other mountain flying. ‘The cause
of the accident is unknown as shown by plaintitf’s
answer to defendant’s interrogatories. Attempts to de-
termine the cause must be based on pure speculation.
Al that 1s known about the accident is that Dr. Cox at-
tempted a landing in a flat meadow and unfortunately
struck a lava outerop, which could not be observed from
the air. The reason for the emergency landing probably
can never be known.

Concerning the issuc of negligence and the causal
relationship thereof to the accident, defendant served a
number of interrogatories upon plaintiff. Asked to de-
seribe any defective condition of the aircraft existing
hefore the aceident and its causal relationship to the
accident (R, 7) defendant merely replied:

“Direet causal relat'onship under the conditions
and ¢ircumstances of the operation of the oper-
ation (sic) of said aireraft  under prevailing
weather  conditions,  terrain and  altitude.”

17



Asked to detail the tacts relied upon by her to 4.
port her claim that the aireraft was not airworthy 4 o
time of the thght and the causal relationship bct\\y;.
the condition and the aceident (R. 8) plaintitt did .
ing but refer back to the above “answer’

Asked to detail the facts on which she relied to NT
port her averment that the negligent, willful and ree,.
less conduct of Dr. Cox while operating said airery
under the conditions claimed caused the aceident. plag;..
tit! again referred back to her prior response in whye
she claimed, ipse dixit, that there was a causal relatio.

ship (R. 19).

In subsequent interrogatories the plaintiff wa.
asked to identify each person having knowledge or .
formation that Dr. Cox knew m fact that the aircra
was not properly equipped for the conditions of sau
flight (R. 10). She rcplie(l that the person having suu
information was Dr. Cox. Plaintiff could certain
prove no facts from this source.

While plamtiff has made a number of changes r-
garding the condition of the aircraft and the fligh
taken by Dr. Cox. nowhere during the course of th.
litigation has she been able, to give any indication as ¢
the manner in which these factors constituted negligenc
or how they contributed to the accident. Some of th
conditions she no longer mentions, apparently havin
abandoned them. Further, plaintiff took a number o
statements from people most tamiliar with the airerat’
and the fatal tlight and none of the persons suggest an
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ccnzence onthe part of Dr. Cox. On the contrary
.. ndieate that they can do no more than the rest of

~thatisospeculate regarding the cause of the accident.

Pluntft invokes the rule that summary Judgment
Ceuld be granted only when the faets, viewed in the
Cshiomost favorable to plaintift, show she could not re-
over as o matter of law and suggests that reasonable
uends would ditfer concerning whether a prudent per-
onowould make a flight ina small aireraft loaded with
thiree passengers ona hot summer day over the airway
«oute with a dead battery and inoperative generator.
Conceeding the rule, plaintiff is at least required, |
meeting the motion for summary judgment, to show
‘Lat she has some evidence indicating that a prudent
porsons would not do so and henee that this constituted
ieahgaence on the part of Dr. Cox. This she has not

Jone.

\t the hearing on the motion for summary judg-
went, plaintift's counsel conceded that plaintiff has sub-
nutted to the court all of the evidence that she has to
estabiish negligenee. Such evidence is not  sufficient
when viewed in any light to enable plamtift to support
ner claims. Thus summary Judgment in favor of de-
fendant was proper. As stated i 3 Barron & Holtzoft,

Fedorad Practice and Procedure. 11235

Under these prineivies. what showing must be
made by the party opposing a summary judg-
ment? It is clear that a hearing on a summary
judgment motion is not a trial on the merits, and
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that a court on such motion should not atten:
to resolve conflicting contentions of taet: 1
party opposing the motion is required to sh.
only that there is a genuine issue to be tried ..
not that he will prevail at the trial. On the uﬂ
hand. the whole purpose of the sunumary ]“;;
ment procedure would be defeated ity .
could be forced to trial by a mere assertion t,-
an issue exists, without any showing of C\'idcm-;
“In other words, the opposing party must shoy
a plausible ground for his claim or defense, Fye.
set out in the moving parties” affidavit showi,
that he is entitled to judgment must be zlccepn:;
as true when not met by counter-atfidavits .-
testimony. The mere denial of the movin,
parties’ contentions, without showing any faei
admissible 1n evidence, raises no issue of face
‘The opposing party must show how he will sup-
port his contentions that issues of fact are pres.
ent. But he need not submit all his evidence and
it is sufficient if he shows that he has evidenc
of a substantial nature, as distinguished fron
legal conclusions, to dispute that of the moving
party on material factual issues.

This court has on a number of occasions used sim-

ilar language in upholding summary judgment. For

example, in Continental Bank and Trust Company
Cunningham. 10 Utah 2d 329, 3533 P 2d. 168 (1960 =

“Under Rule 56(c¢). Utah Rules of Civil Pre-
cedure. having to do with summary judgment.
the facts pleaded in the counterclaim created
situation something akin to a presumption tha
disappears on production of indisputable or ad-
mitted antithetical facts. The rule permits
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excursion bevond the pleading. If facts discov-
cred in the journey irrefutibly disprove facts
pleaded. summary judgment is appropriate on
movon therefor. The rule has been interpreted
more articulately by eminent authorities on the
subject who suggest that the rule permits us to
pieree the pleading, resulting in a summary
Judgment, it an examination of facts developed
under the discovery procedure by affidavit, dep-
osition, admission and the like, make it appear
that no genuine issue of fact is presentable. T'o
travel beyond that point would be a waste of
time, energy and cost.”

Plammtift, in her briet, appears to recognize the
madequacy of the evidence to sustain her claim of negli-
gence. While she talks of tlying with a weak battery
and inoperative generator, these would not influence
the operation of the aireratt on a visual flight. There is
cerlanly no evidence that this contributed to the acci-
dent. Plamtift has made some allegation that Dr. Cox
knew the aircraft was not properly equipped and the
propeller was faulty and not properly tested. She says,
however, that the only person having knowledge that
Dr. Cox knew that the aircraft was not properly
cquipped or that the propeller was faulty and not prop-
criv ad justed was Dr. Cox himselt. Thus, it will be im-
vossible for plaintiff to show that he knew of such de-
feets and consequently cannot prove negligence on such
basis. She does not even mention them in her brief. The
sniyv other specifie negligence plaintiff has attempted
to show was that Dr. Cox chose an unsafe route. How-
cver, the statements taken by her counsel show  that
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there was nothing unusual about the route or thyy ..
was anything unsafe about it. |

IV

RES IPSA LOQUITUR IS NOT APPLY
ABLE TO THE FACTS OF THIS CASE.

The doctrine of res ipsa logquitur permits an m.:
ence of negligence only if the instrumentality why
caused the injury was under the exclusive control of 1,
defendant, and the occurrence was one that does 1
happen in the ordinary course of events if due care |
been exercised. Where these factors are present, the fu-
of injury is sufficient to support a recovery by the u
jured party unless the defendant presents some explay
ation tending to show that the injury was not caused 11
lack of due care. Curby v. Bennett Glass & Paint (.
99 Utah 80, 103 P. 2d 657 (1940).

The defendant can avoid the application of res ips
loquitur if he shows, for example, that the occurrenc
was caused by an outside agency, or that it is of a ty;
which does in fact occur without negligence on the par:
of anvone. Prosser, Law of Torts (2d Ed) $43.

The accident from which this case arose is of .
tvpe which does oceur in the absence of negligence o
the part of anvone. In any event there are numerow
persons other than Dr. Cox to whose negligence the
accident might be attributable.
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Plamtiff's brief gives the misleading  impression
vt res dpsa loquitur is an appropriate theory even in
Cese involving only a duty to refrain from willful mis-
Laduet. On page 8 of her brief, she states:

ceoco o I plaintift’s intestate is found to be a
passenger * * * then * * * plaintiff contends
that EI1Myrrh Leany Cox can be found to have
been willfully negligent * * * The plaintiff's
proof depends on the negligence of defendant
and the doetrine of Res Ipsa Loquitur.”

It is well settled that willful misconduct cannot be
~tablished by the use of res ipsa loquitur. The rule is
ated by Prosser, $42:
“Res ipsa loquitur leads only to the conclusion
that the detendant has not exercised reasonable
care, and is not in jtself any proof that he was
under a duty todoso * * *. [11f a guest statute
requires willful or wanton misconduct, res ipsa
loquitur furnishes no proof of it.:

Another statement of the rule is found in Phillips v.

Noble, 30 Cal. 2d 163, 323 P. 2d 385, 387 (1938):
“Obviously res ipsa loquitur, which permits the
drawing of an inference that ordinary care was
not used, cannot serve as a means of establishing
intoxication or willful misconduct.”

\umerous cases on this point are gathered at 23 ALR.

3d 1083,

As was stated above, in order for the res ipsa logu-
itur inference to be drawn, even in the absence of a
host-guest relationship, the accident must be of a type
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which does not ordinarily oceur if due care hay 1.,
exercised.

In Morrison v. Lee Tourneau Company, 138 |
339 (5th Cir., 19335, a plane being operated i o
tainous territory was occupied by the plaintitt's ang .
fendant's intestate, defendant’'s intestate ostensibly ..
ing the pilot. The mountains were shrouded with‘ I
mist and clouds and there was nothing to show wi,
caused the accident except that witnesses saw the ple.
plummeting toward the ground. The court observ;:._
that:

“# * * the cause of the crash is as enshroud.
in doubt as was Beaverdam (Mountain) wm tl
fog, cloud and mist that the northeast wi
whirled around the scrub-pine that thatched
dome that morning.”

declared:

“The doctrine of res ipsa loquitur cannot appi
in cases of this sort, because there is no showin,
that accidents of this nature cannot happen t
the most skillful pilots in planes of the finest typr
and condition.”

In Cohn v. United Airlines Transport Corpor
ation, 17 F. Sup. 867 (D.C. Wyo., 1937), an aireral’
being operated on a test flight crashed. killing plai-
tiff’s intestate. ‘The court expressed doubt as to whether
the doctrine could be applied in the case of the tall
an airplane from an unexplained cause even where the

plaintiff was a passenger for hire, said:
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Our daily newspapers are replete with airplane

acaidents, the solution of which will never be
hnown, as in the case at bar. "The Departiment
of Commerce, through ats Burcau of Air Com-
merce, has [)lll)ll\ll((l documents purporting to
deal with acadents i the air and their causes.
In pul)llcutmns of July and August, 1933, the
cinses of aceidents attributable to carelessness
or negligencee are but a small pereentage of all
the causes which are known in this young but
growing enterprise. It s dehimitely known that
the presence of air pockets,  cross  currents,
clouds, fog, mist and a variety of climaiic condi-
tions, bring about disaster for which no one is
responsible, exeept it might be said that he who
assumes to fly must look well to his own fate
= *» * [How can the court legitimately say under
all the circumstances that a fall of an airplane
upon a test thight was through an exclusion of ali
other causes, attributable to the negligence of
the ones engaged in the operation’ And in the
face of this, the law tells us that the doctrine of
res ipsa loquitur shall not be applied if there is
any other resonable or probable  cause from
which it might be inferred that there was no
negligence at all.”

Recently in Jackson v. Stancil, 253 N.C. 291, 116

s FLo2d 817,821 (19615, the North (:m)lin:l Suprenic

Court had occasion to deny the applicability of res ips
anitur to airplane accidents:

“Liability of a carrier of passengers by aircraft

must be based on negligencee. Such carrier is not

an insurer of the safety of its passengers ¢ ¢ ¢

“Citing cases™. Inoa case involving an airplane
crash the doctrine of res ipsa loguitur does not
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apply, it being common knowledge that ac
planes do fall without fault of the pilot | .
thermore, there must be a casual connectioy, -
tween the negligence complained of and th,

jury inflicted. {Citing cases].” A

As appellant notes, some cases have applied -
doetrine of res ipsa loquitur in airplane accidents |
the most frequent application has been against comy, -
arriers for injury or death of passengers. Ther.
good reason to distinguish common carriers from pr
vate aircraft, not only because of the difference i o
gree of duty, but because of the complete control ¢,
mon carriers customarily exercise over all aspects
operation, care, and maintenance.

A common carrier is held to “the highest deeree
are consistent with the practical operation of its pla
for the safety of its passengers.” Arrow Aviation
Moore, 266 ¥. 2d 488, 73 A.L.R. 2d 337, (C.A.
1959).

As stated above, application of res ipsa loquitur o
quires that the accident be such as does not ordinar:
oceur if due care i1s excrcised. Even today it is not w
common to hear of the crash of a plane operated by o
of the great common carriers. Unfortunately. it is ven
common to hear of the crash of a small private airplau
and it is especially common for small aircraft to be lov
in the southeastern portion of Utah where Dr. Cox an
Mr. Middleton lost their lives. There are numerou
climatic conditions which could have caused the cras
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e Cox plane. The statement of Blaine W, Woaod

it o= indicates that the plane may have encountered

ienty-altitude problem or a downdraft. The state-

went o James Carlton Johinson (R, 89) indicates that

e day was quite hot, and as indicated by Mr. Wood

RN density altitude problems oceur on hot days. In

KNoddsen oo Brimmer, 79 Wyo., 152, 331 P. 2d 825

38 the Wyoming Supreme Court in dealing with

v aireraft aceident had occasion to indicate that a

downdraft s an et of God for which the pilot is not
r(»\p()llsil)lt‘:

“The statements in evidenee which were quoted

- appellee s brict as being made by both deceas-

cd. “that the plane had hit a downdraft and had

gone out of control” was in evidence that an ele-

mental foree was involved in the crash. This

warranted an instruction regarding an Act of

God and probably it should have been given, as

this was the theory of the defendant, and the
Jury was entitled to be instructed upon it ® *

Ftas possible that the fuel obtained at Bryce Can-
von LAdirport contained water, which forced the crash
Linding. There is some evidence to indicate that one of
he passengers was sick before landing at Bryee Canyon
\irport (R, 107). Perhaps he became sick again and
Bie three decided to land beeause of this. No one knows
for sure and no one will ever know. 1t eannot be shown
that the emergeney landine would not have been at-
temi ted if due eare had been used. There has been no
aim of negligenee in the manner of making the emer-

Zeney fanding,

t
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Iu Hernden v Gregory, 190 Ark. 702, 81 N,
849, the court refusing to apply the doctrine of ey

loquitur to an unexplained airplane accident sy

“This accident may have been caused by oy,
more of a number of reasons over whiel, -

owner and operator of the airplane had o o
trol; and therefore, it it be lett in doubt what -
cause of the accident was or if it may as wel; -,
attributable to the act of God or unknown e,

i

as to negligence there is no such presumption,

Negligence cannot be presumed from the know
facts in this case beeause it 1s just as plausible that .

injury resulted from an unavoidable cause.

veoe 2 N egligence will not be presumed fre
the mere faet of injury, when that fact is as o
sistent with a presumption that it was unay

able as it is with negligence, and therefore, o

be left in doubt what the cause of the accide:
was, or it it may as well be attnibutable to
act of God or unknown causes as to negligene
there is no such presumption.

Curby v. Bennett Glass & Paint Co., supra., p. 659 ¢
ing 20 R.C.L.. p. 185.

\%

PLAINTIFEF'S INTESTATE  ASSUME
TIIF. RISK OF ACCIDENTAL INJURY OR
DEATH.

28



it s decided that D Cox could have been negh-
oo the wavs suggested by pluntitt, then detendant
coans that plantitt s decedant assumed the risk ia

e with Dr. Cox.

Defendant contends that any deteet e the gener-
<o battery of the airplane could have had no ettect
_on the arplane’s arworthiness, However, assunnng
_aondo. that such conditions could have aftected the
i s thvmg abihity Dt beeomes important that all thre
cpsons aboard the plane were well aware of the battery
b gencrator defeets, They were unable to use ihe
e and had needed to hand-crank the plane in Bryee
carnvon, thus it could hardly be contended that Dr. Cox
cew something about the aireraft’s condition which

i~ utthnown to the others:
Assumption of the risk applies when:

ceo ¢ CTohe plamtitt knew of and appreeiated
a danger, and had a reasonable opportunity to
mahe analternative choice, but  nevertheless
voluntarily  exposed  himself to the danger in
question.” Hindmarsh . Q. P, Skagys Food-
Trner 21 Utah2d 413, 446 Po2d 4100 412 (1968)

I there was some danger here, it was slight and
wethree persons aboard the plane were  all equally
core of whatever danger may have existed.

Plhintitts decedent had an avatlable alternative.
He vecd not have accompanied Dr. Cox on the return

oo bress Brayee Canyon Mavis I Middleton stated
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that decedent called her from Bryee Canyon agy -
she offered to drive there so that the return trip y,
be made by automobile. This offer decedent decip .

(R. 20).

CONCLUSION

This case can and should be decided upon the 1. .
that as a matter of law Mr. Middleton was a U
within the meaning of the aircraft guest statute, at :
time of the fatal accident. There being no evidenc.
intoxication or willful misconduct, the trial court’s s.-
mary judgment should be sustained.

If he was not a guest, the only other plausible -
lationship is that of fellow servant and the action js o
cluded by the provisions of the Workmen's Comype:
sation Act.

In any event, plaintiff, in the four years since th.
suit was instituted. has failed to come up with
specific acts of negligence which she can show in
way resulted in the unfortunate accident. No one kuov
or will be able to know what happened on the fatal d:
that resulted in the deaths of the three deceased mer.
bers of the search mission.

Since the aceident could have been caused by aw
number of things other than the negligence of Dr. C»

the doetrine of res ipsa loguitur is not available.
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Fhough plaintitf attempts at this point to rais
~ wsues. she has,as her counsel admitted at the hear-
o ror summary judgment, diselosed all evidence avail-
.t her,and the showing she has made plainly indi-
L es that there is no genume issue as to any material
Cad that defendant was entitled to sumumary judg-

T

St as o matter of law.
Respecttfully submitted,

BRYCE E. ROE

RALPI L. JERMAN
ROE., JONES., FOWLER,
JERMAN & DART

340 East Fourth South
Salt Lake City Utah 84111



APPENDIX

PART w32 EMPLOYMENT OF CIvVyL
AIR PATROL

Sec.

832.1  Purpose.

8:32.2  What the CAP is.

8323 How CAP services are obtained and support,
832.¢4 Use of the CAP.

8325  What funds are used.

832.6  Training assistance authorized.

AUTHORITY : The provisions of this Part x._
issued under see. 8012, 9441, 70\ Stat. 488, 572
U.S.C. 8012, 9441.

SOURCE: The provisions of this Part 832 o
pear at 29 IR, 13807, Oct. 7, 1964, unless otherwi
noted.

832.1 Purpose.

This part explains the Civil Air Patrol (CAP
services that the Air Foree will use to fulfill its nor
combatant mission in peace and during a military emer
gencey.

§ 832.2 What the CAP is.

Title 10. U.S.C. 9441, establishes the CAP as .
volunteer civilian auxiliary air organization trained an.
equipped to assist in national and local emergencies
Besides condueting a Nation-wide program of aen-
space education, its senior members operate and mai-
tain light aircraft. mobile land rescue teams, and
Nation-wide radio communications network. The \:
Foree is authorized to use these serviees in fultilling i
non-combatant mission.



vizd o How CAP services are obtamed and sup-
i)v:r!('d.

since CADP participation in anyv mission is volun-
-t must be tormally requested, rather than direct-
. by competent WNir Foree authority, The Air Foree
~asupphy the CAP with fuel and lubricants when it
L qUests CAP's participation in specitic missions.

2.4 Use of the CAP.

The C.AAP may be used by the Air Foree in the fol-
ST IISSIONS

v Air scarch and ground rescue. CAP volun-
arhv supports the national search and rescue mission
v conducting search and rescue operations. Air Res-
o Serviee (MATS) through its Rescue Coordination
Couters (RCC) and the Air Force  commanders in
Aaska, Puerto Rico, Hawani, and  the Commander
CAP-USATE may request the voluntary assistance of
“o CAP and authorize, coordinate, supervise, and con-
ol CAP resourees inassisting the Air Foree in its
~1scarch and ground rescue activities,

b \ir Foree Reserve Recovery units. CAP re-
crees muy be used by the Air Foree in the support
f the US. Air Foree Survival, Recovery and Recon-
itntion: Plan tUSAFSRR Plany. Kach CONAC
Contimental Air Command) Air Force Reserve Re-
son s aathorized through its Reserve Recovery unit
commanders to consummate agreements with CAP
wing and squadron commanders for the use of CAP
resources within their geographic areas.

v Domestic emergency and disaster relief. CAP
rosotrces mav he used to assist the Air Foree in fulfill-
soois authorized emergeney and disaster relief mis-
v n the CONUS (Continental United States),
CONAC, through its Air Foree Reserve Regions may
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request, authorize, and coordinate  the use of
capabilitics, -

cdy Creil Defense assistance, 1o help the Airy
accomplish ity responsibilities during w0 Civil e,
cmergeney, CADP will be employed under Civil Der.
dircetion, consistent with its other missions as g el
auxihary of the Air Foree, CAP civil defense tra
and emergeney responsibilities and tasks inelud,
are not limited to:

(1 Aerial radiological monitoring,
(2} Courter and messenger service,
(:3) Aenal surveillanee of surface tratfic,
4) Light transport thghts for cmergency o
.wnnﬁl :)m(l .I:upplics. l ¥ R
(3) Reconnasance Hights, and

(6) Radio communications,

(e Support of Air Foree installations, 'The CON
AC Air Foree Reserve Region commanders, the |\
Foree commander in Alaska, Hawaii, and Puerto R
and the Commander, CAP-USAF, or his designar
representative may request and authorize the part:
pation of CAP umts in Air Foree missions i supper
of Air Foree installations.

Y 832.5  What funds are used.
(a) Appropriated funds will be used only to f
nish CAP members with or reimburse them for:

(1) Fuel and lubricants used i actually perfore
g a nussion,

(2 Communications cxpenses mncurred i aler
ing or controlling CAP members participating
mission.
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b Appropriated tunds will not be used for:

1 Rembursimg CAP members tor depreciation
Cornately owned equipment,

2 Establishmg indemnity provisions for damage

areratt or vehicles, or for personal injury or death

S AP members as a result of participating in an Air
Vorce TSSO,

50 Fstabhshing indemmty elaims for aireraft, ve-

s equipment. factlities used by the CAP or ity

Lembers and obtained from private owners by loan,
CL contract, or ()t}l('l'\"iﬁ("

41 Paving personal services of CAP members

si26 0 Training assistance authorized.

Although the Air Foree assames no direet respon-
sty tor the training of CAP members, commanders
v furnish adviee and provide available traming litera-
Sare.
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