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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH,

Plaintiff-Respondent,
(ase No.
VS. 11786

JESSE JUNIOR GILPIN,
Defendant-Appellant.

BRIEF OF APPELLANT

STATEMENT OF NATURE OF CASE

The appellant, Jesse Junior Gilpin, appeals from a
conviction of robhery rendered in the Third Distriet
Court, Salt Lake County, State of Utah.

DISPOSITION IN LOWER COURT

Defendant, Jesse Junior Gilpin, was found guilty
by a jury of the crime of robbery on March 4, 1969, and
was thereafter sentenced to be committed to the Utah
State Prison on March 24, 1969, for the term prescribed

by law.



RELIEF SOUGHT ON APPEAL

Appellant secks a reversal of his robbery convicti,
and a new trial.

STATEMENT OF FACTS

On September 27, 1968, near 9:00 p.m., two young
men entered the International House of Pancakes at 14]
East Broadway, Salt Lake City, Utaly, sat at a bootl
and ordered coffee. (R-90) Judy Mitchell, a waitress,
served them and some thirty minutes later returned t
their table offering more coffee, which they declined.
(R-90) Mrs. Mitchell returned to the restaurant pass
har for an order, when the taller of the two fellows
pulled a gun. The shorter fellow went behind the cash
register, opened it and removed about $470.00. (R-91)
Both fellows then backed out of the restaurant, broke
and ran towards the Centre Theater in Salt Lake. (R-92)

At the time of the robbery Miss Barbara Hom, also
an employvee at the restaurant, was at the cash register,
and she related testimony similar to that previously
stated. (R-111-114) '

Some weeks following the robbery, near October 22,
1968, Mrs. Mitchell was riding home, with a deputy
sheriff, in a sheriff’s car. As they passed the area of
33rd South and Highland Drive, the officer mentioned



tne fact that two boys had been standing on the street
by Dee’s Drive Inn for some time. (R-75, 76, 92) Mrs.
\litehell looked and thought one of the fellows resem-
hled one of the individuals who held-up the Pancake

tlouse on September 27, 1968, (R-75-76, 92) TUpon
stating her 1mpressions to the officer, he turned the
vehiele around and indicated to Mrs, Mitehell he would
return and speak with the hoys to give her a better look.
(R-76, 92) Calling the hoy (defendant) by name, the
officer spoke to defendant from his car (R-77); where-
upon, Mrs. Mitchell concluded defendant was one of the
individuals involved in the robbery. (R-78)

Abhout one and a halt months later, on December 13,
1968 (R-60), Barbara Hom was at the Salt Lake Police
Ntation to view a line-up in connection with the robbery
of September 27, 1968. (R-80-81) Unable to make an
identification of the tall robber, she was taken by Detec-
tive Floyd Ledford, Salt Lake City Police Department
(R-30, 115) to the courtroom of the Honorable Leonard
W. Elton, Judge, Third District Court, where defendant
was on trial for an offense of assault with a deadly
weapon; of such offense he was acquitted. (R-60-62)
Officer Ledford instructed her to go into the courtroom
and look for anvhody familiar. (R-81, 115) At the
time she entered the courtroom, she had in mind that

one of the robhery suspects would be there. (R-118)



When she entered the courtroom, defendant Gilpin,
who was nnder police cnstody (R-62), was seated at ),
witness stand (R-82), and although counsel was present,
he was not informed of the reason for her presene
(R-61) After leaving the courtroom, Miss HHom though:
the defendant to have a familiar appearance, but ghe
could not state he was the person involved. (R-116)

Three days following her initial courtroom view of
defendant, Miss Hom appeared as a witness against de-
fendant at a preliminary hearing involving the robhery
charge. (R-84) At this time she learned defendant lad
been charged with the offense and coneluded he was one
of the robbers. (R-84, 117) However, she asserted he

decision was based upon the way defendant watked (1-
S4, 117), not upon the facial appearance of defendant
(R-86)

Prior to trial defense counsel filed a motion to
surpress the in court identification of the defendant of
state witnesses based on the prineiples of Wade v. United
States. (R-7-8) Although counsel in his motion raised
only the question of a due process violation under the
Fifth Amendment to the United States Constitution.
counsel, nevertheless, also informed the eourt he was
relving on the Sixth Amendment provision of right to
counsel. (R-65) Following a hearing in this case, the

court denied defendant’s wotion to surpress. (R-87)



Defendant, by counsel, also served notice that he
would rely on an alibi to the cffect that at the time of
the offense, defendant was at 263 West 1st North, Salt
Lake City and later in Midvale, Utah. (R-9) Various
witnesses were called to support defendant’s alibi. When
counsel for defendant endeavored to introduce evidence
involving the defendant’s presence in Murray the court
refused to allow such testimony.

Mrs. Ophelia Montoya of 263 West First North,
defendant’s aunt, testified that defendant was at her
lome on September 27, 1969, at 7:00 p.m. when she left
and at 10:00 p.m. when she returned. (R-140-141) How-
ever, when counsel endeavored to show how the witness

recalled the date specifically, the court would not allow
her to answer. (R-142)

Defense counsel called defendant’s cousin, Dennis
Montova, who testified defendant was at the Montoya
home when he arrived from work at 9:00 p.m. on Sep-
tember 27, 1968, and that defendant remained there be-
tween 9:00 p.m. and 10:00 p.n, (R-144-145) On cross
examination prosecution endeavored to show Dennis
might have mixed his dates (R-145-146), but when de-
fense counsel sought to show how the witness remem-
hered the particular date, the court refused to allow
the witness to discuss the basis of his remembrance and

ordered his answer as given to be stricken. (R-146-147)



An acquaintance of defendant’s, Martin Josey,
Martinez, testified to secing defendant, Dennis Montoy,
and others at the Montoya home about 10:00 p., ;,,
September 27, 1968, (R-151-152) When the witness wy.
asked how he remembered the date in question, he coy.
menced to explain but was not allowed to complete hi.

answer, (R-152)

Following the court’s continued refusal to allow
defense counsel to show the relation of the events in
Midvale to the defendant’s alibi, a hearing was held in
chambers. (R-153) Counsel explained the reason he
desired to show that defendant had gone to Midvale
and a fight oceurred on the evening of the robbery was
threefold:

(1) To demonstrate a chronology of events relating

to defendant’s alibi;

(2) to show if defendant were involved in a rob-
bery, it is unlikely he would thereafter engage

In a fight; and

(3) to show that an event of significance oceurred
on the evening of the robbery that enabled the
alibi witnesses to remember the other events

that occurrd on the same cvening. (R-153-154)



The court expressed concern over endless detail of the
fight, but counsel explained he did not want to go into
the merits of the fight, but rather show an event had
oecurred which tied defendant’s alibi and witnesses to-
gether. (R-153)  The court then indicated a willingness
to allow evidence for the purpose stated by counsel (R-
[55) cautioning counsel about the merits of the fight.
(R-156)

Therecafter, defendant was placed on the stand to
explain the events of September 27, 1969; however, when
counsel endeavored to raise evidence relating to defend-
ant’s presence in Midvale, for the purposes previously
explained to the court, counsel was prohibited from doing
x0. (R-166) Defendant denied any involvement in the

robbery.
ARGUMENT

POINT I

THE TRIAL COURT ERRED IN ALLOWING THE IN-
COURT IDENTIFICATION OF THE DEFENDANT, IN THAT
THE POLICE SUPERVISED CONFRONTATIONS BETWEEN
THE DEFENDANT AND THE STATES’ WITNESSES WERE
CONDUCTED CONTRARY TO CONSTITUTIONAL PRINCI-
PLES OF DUE PROCESS AND RIGHT TO COUNSEL AS
GUARANTEED BY THE FIFTH AND SIXTH AMEND-
MENTS OF THE UNITED STATES CONSTITUTION.



The recent case of Wade v. United States, 388 T«
218 (1967) has recognized that a line-up is a criti«a&
stage of a eriminal proceeding and an aceused is entitle
to have counscl present to represent his interests g
that proceeding under the Sixth Amendinent of .
United States Constitution. The court has further indi.
cated in Stovall v. Denno, 388 U.S. 293 (1967) that the
exclusion of eyewitness testimony should he upheld where
police procedures in obtaining an identification are sug.
gostive as to deprive a suspect of due process. In Wade.
the court ruled that admissibility of an in-court identifi-
cation of an accused, who had heen placed in a line-y
without counsel present, could be admitted only upon
the state’s showing by clear and eonvineing evidence
that the witness’ identification ability rested on a souree
independent of the counsel-less line-up or was harmless
error. Wade, supra at 240, 243 The principles announced
in Wade were ruled applicable upon the states as a rule
of evidence in Gilbert v. California, 338 T.S. 263 (1967).

In the instant case defendant Gilpin was confronted
hy witnesses for the state at police direetion without
counsel and in a manner which was suggestive as to
deprive defendant of due process. Consequently the n-
court identification of the defendant should have heen
disallowed sinee the ability of the witnesses to identify
defendant was not clearly untainted by the police-
arranged confrontations. Although Wade mvolved a
post-indictment line-up, wherein counsel for defendant
had been appointed, such decizion has been expanded to



sover those situations in which the police arrange for
a confrontation between the suspeet and witness prior
o indictment and appointment of connsel [Rirers r.
[Taited States, 400 1.2d 935 (5th Cir. 1968)], and with-
wt a tormal line-up. Mason . United States, 414 10.2d
1176 (D.C. Cir. 1969)

In Rivers v. United States, supra, defendant was
convicted of attempted robbery, and he appealed. The
vietim, a rural mail earrier, was shot by a young man,
and while at the hospital, the victim informed the sheriff
that the assailant was a boy observed at a home where
a package had been delivered earlier. The sheriff went
to the honie mentioned, arrested three bovs, and returned
witlt them to the hospital. Upon their return the vietim
was being placed in an ambulanee for transportation to
another hospital. At that time a deputy pulled defendant
from the police vehiele and showed him to the vietim,
who identified defendant ax the assailant.

On appeal the Iifth Circuit Court of Appeals, on its
own, examined the admissibility of such identification
evidenee under the Wade deeision, and the convietion
was reversed and remanded to have the trial court de-
termine the admissibility of in-court identification under
the requirements of Wade. Specifically, the court recog-
mzed the faets did not dizeloze any emergency situation
which would preelude the vietim from later appearing

at & formal line-up. Likely the court had in mind the
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“emergeney” of Stovall . Denno, supra, where the .
peet was presented at the hospital room of an assapp
victim for identifieation purposes, where the vietim wy.
in peril of death. Recognizing that the Wade doetrip.
applied to informal, police-supervised confrontations, g
well as formal police line-ups, the court found defendant
should have heen afforded counsel in the Rirers case,

and reversed the convietion for further proceedings.

In the instant case while driving past defendant,
Judy Mitehell recognized him as resembling one of the
robbers. (R-78) The officer with whom she was riding
took her to get a closer look at the defendant. Thougl
defendant was not under arrest at this time, still no
cmergencey  necessitating  an  hmmediate  confrontatios
existed, for he was known to the officer. (R-77) Rather
than placing defendant in such a suggestive-one-to-one
confrontation, the officer could have submitted photo-
graphs to Judy Mitchell at a later time or requested
defendant volunteer to stand im a formal line-up, to
avoid the possibility of prejudice to defendant. How-
ever, the officer chose to return Mrs. Mitchell where
defendant wax standing and engage him in a conversa-
tion, instrueting the witness to closely observe defendant.
(R-76,93) Such police-arranged confrontation was not
only prejudicial to defendant because of its suggestive
nature, but also denied his right to counsel and due
process.  Where sueh length of time existed between

the robbery and the street confrontation as did here,
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the need to avoid suggestive confrontation practices is
enhanced, and the admission of Mrs. Mitehell’s in-court
identification was cerror. See Ricers v, United States,

\epra.

Mason v. United States, supra involved a forgery
comviction of an individual accused of reeeiving money
from a bank on a forged withdrawal slip. After a
photographic identification was made by the state’s sole
witness, Miss Schulz, the defendant was arrested; how-
ever, only a single photo was showed to her. Two weeks
following the offense, Miss Sehulz, who aecepted the
forged withdrawal slip, was brought to court by an
officer to view the area where the accused person awaited
preliminary hearing, and she was instructed to see if
she recognized anvone, Miss Schulz was informed the
arrested suspeet would appear, and influenced by the
single photograph she had seen previously, she spotted
the defendant scated among several others. Following
a convicetion based on Schulz’s identification, defendant
appealed raising the issue of his denial of counsel at

<uch confrontation.

In reversing the convietion of the trial court, the
court of appeals recognized, as did Wade, the dangers
inherent in identification confrontations between wit-
nesses and suspeets and found no valid reason not to
have afforded the defendant counsel at the guestioned

courtroom viewing, and held that Wade, afforded no
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exception to a viewing in a courtroom as was done.
the Mason case. Further, the court in finding the ide,:
Breation inadnzsible, also found such not to be L,

tess error hevond a reasonable doubt.

To the government’s argument that a courtroo,.
viewing could not be “rigzed™ by police, the court sl
ply answered that the decision of Wade was aimed g
avolding unintentional ax well ax deliberate unfairness
Further, the court suggested that one’s desire to e
operate with the police ax well as a personal need 1,
identify a suspeet were tactors which could influenes

a witness,

As ostated in the faets, Miss Tom, like Miss Selul-
m Mason, supra, was brought to a courtroom hyv
officer where she knew a suspeet would be present. (R
80, 118) Though uncertain of defendant’s heing the
robber following her first view (R-117-118), she was
certain at the tinte he appeared for a preliminary hear
ing on the robbery charge a few days later (R-S4, 117
at which time she knew the purpose of her appearanc:.
(R-R5) At the initial courtroom view, defendant had
counscl present, but counsel at the tine was unaware
of any identification proceeding taking place. (R-61)
('onscequently counsel could not apprize hnmself of any
prejudicial influencees at the time of the viewing, TFad
did not contemplate that type of assistance: rather, ne-
tice to both counscl and acceused ix necessary, Wade
cupra, at 237. ACTIS0 in Mason, supia, the court stated:
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So long ax only the policeman and the witness
know that an identification controntation is in
progress, the defendant will be hard put to dis-
cover the myvriad subtle sugeestions which mav
have passed from policeman to witness, l

Likewise an attorney, unaware of sueh proceedings, could

do no hetter.

Further, no emergeney situation existed to have the
dAefendant viewed by the witness; except poliee conven-
enee. Defendant was in custody on the robbery charge,
winde heing tried for the assault charge (R-62), and in
¢ likehhood the police were desirous of defendant’s
<anding ina line-up that day, but because ol his trial,
wik unavailable, (See R-80; 118, 131, 132) Probably due
to defendant’s unavailability for the hine-up, Miss [Hom
wus taken to the courtroom, where she expected to find
@ =uspect, (R-80, 118) However, mere police convenience
i< not adequate reason to deny a defendant his right to
counzel at a line-up. See Wade, supra, at 237; see Mason,
sipra, at 1179,

Certainly, the influences on Miss Hom are equal
to. if not greater than, those to which Miss Schulz was
subject in Mason, supra. Kspeelally must her identifica-
tion be suspeet when she ix unable to make a positive
identification of the defendant until after she knows
the person she =aw in the courtroom initially, 1s the

nerson charged with the offense, which faet she learned
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at the preliminary hearing, (1294, 117) Wheretore o
reasons requiring presence of counsel in the Mo, o,

are equally present in the instant case and ax in Vo, |

the caxe <hould he reversed,

Defendant submits that the identification of hot
Judy Mitehell and Barbara Hom were acquired in v
lation of the Wade principle of right to counsel as wo
as due process. A witnessedefendant confrontation,
stigated by the police, except where an cmergeney 1.
evident, requires the presenee of counsel, Where coun
sel is not present, the state must sustain the burden .0
showing clearly and convineinglyv that the identificati,
witness' testimony ix not indluene: d by such counsel .
confrontation, or such introduciion was harmless error,
Wade v. Uiuted States, supra. Such identification wae
admitted in the mstant case contrary to the principles
stated, and the judgment and verdiet should be reversed
and remanded tor further proceedings. Should the cour
find that only onc of the two confrontations was tainted,
and therefore madmissible, a reversal would still be
required, then it eannot be said what weight the jury
grave to the testimony of one identitication witness, o
opposed to the other, in determining the guilt of th

defendant.

POINT 11.

THE TRIAL COURT ERRED IN REFUSING TO ALLOW
THE DEFENDANT AND DEFENSE WITNESSES TO PRE
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SENT EVIDENCE RELATING TO THEIR PRESENCE IN
JIDVALE ON THE NIGHT OF THE ROBBERY IN THAT
<UCH REFUSAL DENIED DEFENDANT AN OPPORTUN-
'TY TO PROPERLY PRESENT HIS ALIBI.

Albi s recognized ax a proper and legitimate de-
fonse in this state. State v Waid, 92 Utah 297,
ar P24 647, 651 (1937). Although the burden of prov-
nr guilt remains with the state and does not shift to
the defendant [State . Whitley, 100 Utalh 14, 110 P.2d
557 (1941) 1) still a defendant is entitled to present evi-
denee of innocenee: and often an innoeent defendant
who knows nothing of the facts of the cerime charged
against him, 1s hard put to offer a hetter defense than
that of ahbi, State . Rosenbanm, 22 Utah 2d 159, 163,
0 P24 999, ., (1969) Therefore, any evidence which
tends to prove the faets sought to be established by the
alibi 1s properly admissible, aughn v. State, 19 N.F.2d
239 (Ind. 1939) In the instant case defendant offered
evidence which had a significant bearing on the ques-
tion of his whereahouts at the time of the robbery, and
he was prejudiced by the court’s refusal to admit such

v idenee,

The ovidence which defense counsel endeavored to
mtroduce on several oceasions (sce faets) related to
delendant’s heing in Midvale, Utah after 10:00 pan. on
Neptember 27, 1963, (R-153)  Certainly, the Midvale

event oceurred after the robbery, but vet such event
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was <ignilicant in extablishing defendant's wherealy,,
at the time the robbery occurred. The Midvale meidoy,
if allowed, would have tied together the testimomn [.:
the witnesses Tor the defendant and corrohorated R
alibi. Dennis Montova recalled coming home from wor
on September 27,0 1963, at about 9:00 pan. and seely.
defendant several times hetween his arrival and 10,
pn, that evening, (R-144-140)  The state challeng.
hix ability to recall the date in question and Mr, Moy
tova endeavored to explain that near 10:00 pa. i
brothers and {riends returned from a foothall game and
they (including detendanty went to Midvale where .
frght ocenrrved. (R-147)  Mr. Martinez related going 1
a foothall game with Montova's hrothers and comine
m at 10:00 pan. on September 27, 1968, seemg Dinns
and the defendant, and then going to Midvale. (R-102
(See also the testimony of Mres, Montova at R-140, 142
Certainly, if Mr. Gilpin went with his {riends and rela
tives at about 10:00 p.m. to Midvale he would have to
have been at home at that time, If he were at home a
that time and Dennis Montova =aw lnm at 10:00 pa
he eertainly conld have seen him at 9:00 pan. when be
came trom work and remembered such an event. How-
ever, the court precluded Mr. Martinez from relating the
ovent ol Midvale (R-152). and also ordered Denni

Montova's statement stricken, (R-147)

A caxe not unsimnilar to defendant’s frustration was
that of Vawglo . State, supra. In that ease the Indiana

, : L
Supreme Court reversed an ovder denying a new tri
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qeera alivc on the grounds that the trial court exeluded
competent evidence relating to defandant's alibi. At the
arial, in whieh defendant was charged with robbery,
die thine of the offense was fixed between 6:00 p.m. and
700 pan. In presenting an alibi, defendant endeavored
to show that after 7:00 p.m. he went to get a doetor to
treat his ehild and returned at 7:30. Such evidenee was
excluded, and finding sueh exclusion to he error, the
court  stated the test for admissibility to be®. | .
whether the evidence offered tends to prove the faet
sought to be established”. Id. at 242 Ruling in favor
of the defendant the court found that evidenee of de-
fendant’s going from his home to the doector’s office
and baek after 7:00 pan, raised a reasonable basis to
mfer he was at his home between 6:00 pan. and 7:00 p.m.;
otherwise, he could not have known of the necessity of
obtaining mediecal help for his baby.

In a erininal case the primary issue is the guilt or
mnocence of the defendant and subsidiary facts are
necessary to prove such an issue, Ividence is recog-
nized to be relevant to prove such facts:

. when it 1s so related that aecording to the
common course of events it ecither alone or in
connection with other evidence renders the exist-
ence of the faet more certain or probable. 1 Un-
derhill, Criminal Evidenee (5th ed.) §11 P.12

Looking at defendant’s evidence as a whole, as he
endeavored to present it, his appearance and activities
along with his acquaintances in Midvale on the evening
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of the robbery rendered his alibi testimony as o .
whereabouts at the time of the offense more probal).
than was possible without sueh evidenee. Then, not ons
could such evidence aid to establish his \\']1('1'0211)()@
but would also render his hecoming involved in a fighe

likely 1mprobable it he had jnst committed a robber

Notwithstanding efforts of counsel to present g
effeetive alibi and to explain hisx reasons to the coup
for desiring such evidence, defendant was  precelude
from properly presenting competent and relevant evi-
dence. In view of the “positive”™ identification of the
state’s witnesses, defendant should have bheen afforded
a chance to present his defense in as convineing a man-
ner as the law would allow. The conrt’s ruling, whiek
substantially weakened defendant’s case, was error and
requires a reversal of defendant’s case.

CONCLUSION

IFor the above reasons, counsel respectfully con-
tends the ease should be reversed and remanded for the
trial court to determine the admissibility of the in-court
identification of the defendant consistent with consti-
tutional principles, and further to award defendant a
new trial in which he may properly present his defense

in this case.
Respeetfully submitted,

JAY V. BARNEY
Attorucy for dppellant
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