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IN THE SUPREME COURT
OF THE STATE OF UTAH

LLAINE STDDOWAY RICHARDS,
Plaintift and Appellant,

Vs. ~ (ase No.

Q
HEENRY RALPIH SIDDOWAY, MARY H=00

SIHDOWAY and BEN MORRISON,
Defendants and Respondents.

BRIEF OF APPELLANT

STATEMENT OF NATURLE OF CASE
Plamtift is =eeking a declaratory judgment quiet-
ne tide i 20 acres of ground awarded her in a previous

adoement,

DISPOSITION IN LOWER COURT
This case was tried to the Court, the Honorable
Ailen B3, Sorensen presiding, From a judgment against
o denving her the 20 acres previously awarded her

W jadeient, plaintitt appeals.



RELIEF SOUGHT ON APPEAL

Plaintiff-Appellant secks roversal of the judgmg,
and a judgment in Ler favor awarding her

20 acres
ground.

STATEMENT OF FACTS

On Marel 3, 1959 in conjunction with a Dartitiog
lawsuit, all the parties to that lawsuit including defey,
dants Ralph Siddoway, Mary Siddoway (now Mary ),
Journett) and Williain Wallace Siddoway, now deeeased,
and plaintiff herein appeared personally in court apg
stipulated that the 20 acres property disputed in the
lawsuit should he awarded to William Wallace Siddoway
as to a life estate, and to his danghter, plaintiff-appellan:
herein, as to the remainder (R. 7 Tr. 3). Findingx of
Faet, Conclusions of Law and a Judgment and Deerer
of Partition were entered the same date, and the Judy-
nient was recorded in the County Recorder's Office on
May 27, 1959, (R. 7 Tr. 3). William Wallace Siddoway
was the father of plaintiff and the Lusband of defendan
Mary Siddoway (Tr. 11 and 22). On November 8, 191,
the property was conveyed by William Wallace Siddoway
and his wife Mary Siddoway, to Ben Morrison, defen-
dant herein, now deceased and now represented by hix
exeeutor. (R. 78). On January 9, 1962, Williamm Wallacr
Siddoway died. (R. 19). On September 16, 1963, plain-
tiff commenced thix action to quiet title in the property
upon termination of William Wallace Siddoway’s hfe
estate. (R. 4). Defendants only claim is that a mistake
was made in the prior judgment. (R. 56, 64)
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ARGUMENT
POINT 1

AS A MATTER OF LAW PLAINTIFF-
APPELLANT IS ENTITLED TO A DECRER
AWARDING HHER THE PROPERTY AND
QUIKTING TITLE IN HER AS AGAINST
ALL DEFENDANTS CLAIMING UNDEKR
WALLACE SIDDOWAY, AND THE TRIAL
COURT ERRED IN NOT SO RULING.

Plaimtift and Defendants cach claim title through
Wiliam Wallace Siddoway., When the Judgment giving
William Wallace Siddoway a life estate only and the re-
mainder to Plaintiff-Appellant was entered and record-
e 1859, a “Final Disposition” was made eoncerning
the land =0 far as parties to that lawsuit are concerned
oi all claiming thereunder. If a mistake was made in
that case, our rules provide the method for correction.
Rule 60(h) reads as follows:

“(h) Mistakes; Inadvertance; Excusable Neg-
leet: Newly Discovered Evidence; Fraud, Ete.
On motion and upon such terms as are just, the
court may in the furtherance of justice relieve
a party or his legal representative from a final
judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertance, surprise, or
excusable negleet; (2) newly discovered evidence
which by due diligence could not have been dis-
covered in time to move for a new trial under
Rule 59(b); (3) fraud (whether heretofore de-
nominated intrinsic or extrinsic), misrepresenta-
tion, or other misconduct of an adverse party;
(1) when, for any cause, the summons in an ac-
tion has not heen personally served upon the de-
fendant as required by Rule 4(e) and the defen-
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(_lant has failed to appear in said action: (5 1
Jud.gn‘wnt is void; (6) the judgment has lw.“‘
satisfled, released, or discharged, or a prior J‘udef.
ment upon which it is based has been reversed:
otherwise vacated, or it is no longer (,‘([llii‘d];;l
that the judgment should have prospective “I’I'li’l
cation; or (7) any other reason justifving relj.
from the operation of the judgment. The motw‘
shall be made within a reasonable time and [,
reasons (1), (2), (3), or (4), not more thay .
months after the judgment, order, or procecdiy.
was entered or taken. A Motion under this su,
division (b) does not affeect the finality of 3

judgment or suspend its operation. Thigrule
does not limit the power of a court to efitertajy
an independent action to relieve a ty from

judgment, order ‘or proceeding ol to set aside
a judgment for fraud upon the court. The pro.
cedure for obtaining any relief from a judgmen
shall be by motion as prescribed in these rule
or by an independent action.”

No timely motion was made in the partition action,
and under the cited rule an independent aetion liex oniy
as follows:

“This rule does not limit the power of a court
to entertain an independent action to relieve a
party from a judgment, order or proceeding, vi
to set aside a judgment for fraud upon the cowrl.
(IXmphasis ours.)

It is submitted this sentence means what it says, tha
is, a judgment can be set axide in an independent acton

only for traud.

No fraud is here elaimed—only a unilateral mistake

On these facts the court set axide the pariition jude-

1



pent and awarded e property to defendants, basing
coruling on the case ol Hawer o, Hawer, 13 Ut 2d 269

a7 Pae, 2d DT

In the Haner caxe a divorced wife sought to set
aside the deeree hazed on the husband’s frawd. The court
<ud, on Page 300 thereof,

“1t is cometimes said that when a judgment
ix attacked collaterally on the ground that it was
obtained by fraud or deceit, it will be set aside
only for extrinsie fraud, but we are in accord
with the indications of the restatement of judg-
ments that this ix too himited. It seeins more
realistic to say that when it appears that the
processes  of Justice have been o completely
thwarted or distorted as to persuade the court
that in fairness and good conscienee the judg-
ment should not be permitted to stand, relief
<hould be granted.”

The restatement which the court cites with approval
nositively declares mistakes such as that claimed here
are not suftivient ground for relief. See. 126 of the Re-

<atement provides in pertinent part

Sec. 126, *When Equitable Relief is Denied.

(1) Fquitable relief from a valid judgment
will be granted only in accordance with the rules
stated in this Chapter.

(2) Although a judgment i< crroncons and
incquitable, equitable relief will not be granted to
a party thereto on the sole ground that ...

(¢) the judgment was the result of a mis-
take of law or of fact by the court
or by the present complainant or his
attorney ...



Nothing in the Restatenient indicates g CONtryp-
intention. No Utah case is located in which a Judgmey
was collaterally set aside for mistake, It is Sll])l;lit‘tp

- . 1
no legal basis exists for the court’s ruling in this ¢

Asp,

One good reason why the Restatement Rule js » 0
rule and the trial court’s rule in this case is a had . 1
the mischief the trial court’s rule would cause to tjt,..
to real property. Suppose plaintiff hercin had purchas.
an owner’s title insurance policy on the 20 acres as a 1.
sult of the partition action. Would she now have a claj,
because of her loss of title? Is this something an insurer,
abstractor or attorney, by any amount of diligence could
uncover or guard against?

In conclusion, the summary given in the Restatement,
See. 126, Comment **a” is persuasive:

“As stated in Paragraph (1), the interests of the
public and the litigants require that ordinarily wherc
tinal judgment has been rendered, there should be no
opportunity to relitigate the same matters. Public poli:
requires that pressure be brought upon litigants to we
great eare in preparing cases for trial and in aseertan
ing all the facts. A rule which would permit the reopenin:
of cases previously deeided because of error or ignoranc
during the progress of the trial would, in a large med
sure vitiate the effects of the rules of Res judicata
Further, there are normally adequate means for thw
correction of errors during the course of an action
Statutes have widely extended the common law remedie:
nsually with liberal provisions as to the time in which
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awl proccedings can be brought. The statutes are
Catates of repose, and for equity to extend its jurisdie-
2 widely to permit the correction of errors would be

antrary to their spirit.”

POINT 11

DEFENDANTS ARE GUILTY OF
PACHES BECAUSE OF DELAY IN RE-
QUESTING CORRECTION OF CLAIMED
KRROR.

The deeree was entered and recorded in the Re-
coroer's Oftice of Uintaly County by May 1959, William
gnibaer Sildoway died in January of 1962, This action
vos coramenced i September of 1963, Not until February
TS was an auswer ralsing the Issve of mistake filed

“defindants. Not to this date have defendants filed a
vaper pleading seeking  affirmative relief such as a
~ater-claim, and paid the statutery fee therefor. The
veeard Ix ambicuous as to when defendants first learned
Athe claimed mistake, Tnany event, they had full notice
w1 the time this complaint was filed. They allowed two
el one-halt vears to pass before even filing and answer.
dere than ten years have elapsed, and defendants still
savie not sought proper affirmative relief. Clearly, they
wave <lept ou their rights, The law is summarized in 46
‘e Jur 1005 7 839 on Judgments as follows:

“Freedom from laches is generally regarded
as a prerequisite to the granting of equitable re-
liet from judgments, at least with respeet to judg-
ments not void on their faee, and before a court of
¢quity will intervene in regard to a judgment, it
must appear that the applicant has used due dili-
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gence in doing whatever lay in his power to Pro-
teet his interests, and in presenting the matter
the court of equity. An applicant for equitahle
relief from a judgment must act promptly upgy
discovering the eround asserted as a basis for the
application. In this connection, the lapse of a con-
siderable period of time after the entry of the
Judgment will usually amount to laches, althougy
a lapse of time alone does not necessarily pre.
clude relief in equity from a judgment.

POINT 111

THE EVIDENCE DOES NOT JUSTIFY
"INDING OF MISTAKE.

The criginal decree granting plaintiff a remainder
interest in the property iuvolved seven parties, and those
seven parties appeared in court and stipulated to the
findings. Tle two parties who had primary interest in
the twenty acres were William Wallace Siddoway and
Elaine Richards. Plaintiff and her father owned the tull
interest in the twenty acres in any event. The intention
of these two persons is the controlling element in deter-
mining whether a mistake was made. William Wallace
15 now dead. His intent was divined at trial by calling
his brother, Ralph, who was an opposing party in the
original partition action, as well as in this action, Mary
Dedournette, wife of the deceased and opposing party
here, John Beaslin, plaintiff’s then attoruey, and Anna
Morrison, Mr. Beaslin’s then secretary. Each of these
witnesses is incompetenit to testity about the dead man's
intent. Such cvidence of necessity violates the Hearsay
Rule, the Dead Man’s Statute and the Legal Conclusions



rule. Plaintiff was not called on to testify by defendants.
Her claim and the record must speak for themselves. It
i« submitted the findings of fact, the conclusions of law
aud the decree stipulated while all parties were present
i the partition action are the best evidence of intent, and
the only admissable cvidence of intent in this record.

SUMMARY

It is respectfully submitted the ruling of the trial
court in this case is patent error, should be reversed and
plaintitf-appellant should be granted judgment quieting
title i her to the 20 disputed acres.

Respectfully submitted,

WILLIAM G. GIBBS

Attorneyv for Plaintiff-Appellant
CLYDE, MECHAM & PRATT
351 South State Street

Salt Lake City, Utah 84111
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