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STATEMENT OF RELATED CASES

Another lawsuit related to the lease that is the subject of the present matter
was filed by Brailsford’s assignor, the landlord, against Pina Unlimited, L.L.C., the
tenant (Warehouse Commercial, L.L.C. v. Pina Unlimited L.L.C., Third Judicial
District Court, State of Utah, Salt Lake City, Civil No. 980905862). That case was
filed before the present matter. In that initial lawsuit, the landlord sought, among
other things, an injunction preventing the tenant from removing property from the
leased premises at the time the tenant closed its restaurant business. The trial court
eventually granted a prejudgment writ of attachment against the tenant. For
convenience, the landlord’s complaint in the prior lawsuit, as well as the order
granting writ of attachment, are contained in the addendum to this brief.

STATEMENT OF JURISDICTION

The Utah Court of Appeals has jurisdiction in this matter pursuant to UTAH
CODE ANN. § 78-2a-3 and Rule 3, UTAH R. APp. P.

IDENTIFICATION OF THE PARTIES

Appellant is Blaine Fetter, referred to herein as “appellant” or “Fetter.”
Appellee is Ken Brailsford, referred to herein as “appellee” or “Brailsford.” As
explained more fully below, Brailsford is the landlord’s assignee with respect to
alleged rights under the restaurant lease that is the subject of this lawsuit. Fetter is

a guarantor of certain obligations the tenant had under the restaurant lease.



STATEMENT OF ISSUES PRESENTED FOR REVIEW

Did the trial court err in granting Brailsford’s motion for partial summary

judgment as follows?:

o The trial court’s order requires Fetter, pursuant to the subject guaranty of
certain lease obligations, to pay for an expense that had been defined as
“rent” despite the fact that the guaranty did not cover the payment of rent.

o The effect of the trial court’s order is that a guarantor of a tenant under a
lease must continue to pay for an improvement even after the lease is
terminated and the premises and improvement are surrendered to, and
accepted by, the landlord, and then used by subsequent tenants.

e The trial court awarded Brailsford a judgment for a specific dollar
amount without taking into account that the amount is disputed and Fetter
claims an offset.

e Summary judgment should have not been granted if there were
inconsistencies and ambiguities in the relevant provisions of the subject

lease.

STANDARD OF REVIEW

This appeal concerns the trial court’s ruling on a motion for partial summary
judgment. The appellate court reviews a trial court’s summary judgment ruling for

correctness, granting no deference to the trial court’s legal conclusions. See



Woodbury Amsource, Inc. v. Salt Lake County, 73 P.3d 362, 364 (Utah 2003),
Kouris v. Utah Highway Patrol, 70 P. 3d 72 (Utah 2003); Smith v. Smith, 793 P.2d
407 (Utah App. 1990).

Additionally, to the extent the trial court interpreted the subject contracts, i.e.
the lease agreement and guaranty, as a matter of law, the appellate court accords
the trial court’s construction no particular weight and the trial court’s action is
reviewed under a correctness standard. See Kimball v. Campbell, 699 P.2d 714,
716 (Utah 1985) (citation omitted). See also Foster v. Montgomery, 82 P.3d 191,
194 (Utah App. 2003) (questions of contract interpretation not requiring resort to
extrinsic evidence are matters of law, and on such questions, the trial court’s

interpretation is accorded no presumption of correctness) (citations omitted).

DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES

There do not appear to be any determinative constitutional provisions and

statutes involved in this matter.

STATEMENT OF THE CASE

L Nature of the Case
This case involves the enforcement of a written guaranty of certain lease
obligations Fetter executed in favor of the landlord, Brailsford’s assignor, with

respect to a restaurant lease agreement between the landlord, Warehouse



Commercial, L.L.C., (referred to herein as “the landlord” or “Warehouse”) and its
tenant, Pina Unlimited, L.L.C. (referred to herein as “Pina” or “the tenant”).

The trial court held Fetter is liable under the guaranty to pay for a particular
tenant improvement despite the fact that payment for the improvement was
expressly classified as rent under the lease and Fetter’s guaranty did not cover
rental payments. Additionally, the trial court held that Fetter is liable despite the
fact the restaurant lease was terminated less than two years into the ten-year term
and the premises, along with the subject improvement, were surrendered to the
landlord. The subject improvement was necessary for the space to continue to be
used as a restaurant. The landlord subsequently leased the restaurant space to
another restaurant operator who continued to use the improvement for which
Brailsford seeks to recover from Fetter.

II.  Course of Proceedings

Brailsford filed a motion for partial summary judgment against Fetter to
enforce the guaranty, pursuant to the second and third causes of action contained in
Brailsford’s amended complaint. The trial court granted Brailsford’s motion and a
judgment was entered against Fetter. Brailsford dismissed all of its claims against
Fetter’s co-defendants, without prejudice, in order for the judgment against Fetter
to become final and enforceable. Once the other defendants were dismissed out of

this case, Fetter filed his notice of appeal.



III.  Disposition in Trial Court

The trial court granted partial summary judgment in Brailsford’s favor. The
effect of this ruling was to make Fetter, as a guarantor, liable for a tenant
obligation not covered by the guaranty executed by Fetter. Additionally, the
court’s ruling makes Fetter liable for an improvement even after it was surrendered
to the landlord and used in subsequent restaurant operations.’

IV. Statement of Facts

1. On or about August 2, 1996, Warehouse Commercial, as landlord,
entered into a Lease Agreement (“the lease”) with Pina, as tenant. R. at p. 169,
173-196. (Although portions of the lease are cited from the record on appeal
(referred to herein as “R”), for convenience, a true and correct copy of the lease,
including the guaranty agreement, is also contained in the addendum to this brief).

2.  The term of the lease was ten (10) years. Id. at p. 173.

3.  The purpose of the lease was for Pina to operate the Pina restaurant at

the premises located at 327 West 200 South, Salt Lake City, Utah (“the restaurant

space”). Id. at p. 169. The building in which the restaurant space was located

' Fetter had also filed a cross motion for partial summary judgment which

was denied. Fetter’s appeal does not include review of the denial of his motion for
summary judgment inasmuch as Brailsford had disclaimed and abandoned any
claims that were related to Fetter’s motion. See Transcript of hearing on motion
for partial summary judgment (R. at 433) at pp. 35-36. At the center of this appeal
1s the question of Fetter’s liability as a guarantor under the guaranty agreement the
landlord assigned to Brailsford.



contained condominium units on the upper floors. See transcript of hearing on
motion for summary judgment (R. at 433) at p. 5.

4, At the time the lease was entered into, the restaurant space had not
been built out for use as a restaurant. It was essentially a “bare shell.” R. at p.
152.  Accordingly, certain improvements were needed for the space to
accommodate a restaurant operation. /d.

5. There is no dispute that among the improvements needed to convert
the space into space where.a restaurant business could operate, was a make up air
and exhaust system (the “exhaust system”). /d. at p. 169. The exhaust system was
needed to vent out fumes and smoke from the kitchen area and return fresh air into
the space. See transcript of hearing on motion for partial summary judgment (R. at
p.433)atp. 5.

6.  Exhibit B to the lease is a list of items designating which items were
to be paid for by the landlord (“PAID BY LANDLORD”) (R. at p. 195) and which
items were to be paid for by the tenant (“PAID BY TENANT”) (id. at p. 196) in
order to turn the leased premises into the desired restaurant space.

7.  The “PAID BY TENANT” list contained in Exhibit B to the lease

expressly states that with respect to the exhaust system, Pina, as tenant, was only



obligated to pay for “the design of the make up air and’ exhaust system” (emphasis

added). Id. at p. 196.
8.  While the tenant was responsible for payment for the design of the
exhaust system, the landlord agreed to pay for the equipment and installation of the

subject exhaust system. Id. at p. 195. Specifically, the “PAID BY LANDLORD”
list contained in Exhibit B to the lease, states as follows:

PAID BY LANDLORD . . . HVAC equipment and
ductwork to main floor and basement for 72 degree
environment; exhaust system for kitchen including make
up air (excluding hoods) as designed by tenant and
approved by landlord HVAC engineer (system to be
installed by tenant, but cost of equipment and installation
financed by landlord and repaid through rent).

Id. (Emphasis added).
In other words, the landlord was required to pay for the cost and installation of the
exhaust system, but would be reimbursed through rental payments.

9. Section 5 of the lease, entitled “Base Rent,;’ obligated Pina to pay rent
for the restaurant space. R. at pp. 169 and 175. In addition to Pina’s obligation to
pay the base rent, section 5 contains the following provision, a portion of which is
handwritten:

[Note: These amounts will increase to include
amortization of the cost of the make up air and exhaust

? The words: “make up air and” are hand-written.
7



system over a 5-year period, with interest at 8%] (italics
indicate the handwritten portions).

R. atp. 175.

10. In connection with the lease, Fetter, along with another individual }
agreed to sign a document entitled: Guaranty of Certain Lease Obligations (the
“guaranty”), guaranteeing certain obligations Pina owed under the lease. Id. at pp.

197-199.
11. The guaranty Fetter signed provides as follows:

[T]he undersigned Guarantors hereby guarantee to
Landlord the full and prompt payment of all costs and
expenses incurred in connection with the design,
construction and installation of all improvements to the
leased premises fo be paid by Tenant'! and the
performance of all of Tenants’ other duties and
obligations set forth in sections 12 and 14 of the lease.

Id. at p. 198 (emphasis added).
12.  The guaranty refers specifically to Sections 12 and 14 of the lease, but

does not refer to the obligation to pay rent under paragraph 5 of the lease. /d.

3 Fetter’s co-guarantor was dismissed out of this case in order for the
summary judgment against Fetter to become final. R. at 377-378.

* The tenant obligations are those set forth under the “PAID BY TENANT”
list contained in Exhibit B to the lease. R. at 196. This list only required the tenant
to pay for the design of the exhaust system. /d.

8



13.  The guaranty states that it is an “absolute and unconditional” guaranty
only with respect to the performance of the tenant’s duties and obligations under
sections 12 and 14 of the lease. Id.

14.  Section 12 of the lease essentially states that the landlord is liable for
the items in Exhibit B specified under the “PAID BY LANDLORD” list and that
the tenant is liable for the items under the “PAID BY TENANT” list. Id. at p. 178.
The “PAID BY TENANT” list specifically provides that the tenant is to pay for the
design of the exhaust system, but does not state that the tenant is obligated to pay
for the exhaust system equipment and/or installation. R. at p. 178 and 196.
Section 12 of the lease does not refer to the exhaust system. Id. at p. 178.

15.  Section 12 of the lease also refers to tenant modifications made to the
“Landlord’s Improvements,” and the requirement that the tenant pay, in advance,
“all construction, architectural and other costs incurred in connection with such
changes on the basis of the Landlord’s cost to make such changes plus eight
percent (8%).” Id.

16. Section 14 of the lease refers to any subsequent alterations and
additions made to the restaurant space by the tenant during the term of the lease.
Id. at pp. 179 and 180.

17.  The lease and its attachments expressly classify the amortizations for

the payment of the exhaust system as “rent.” R. at pp. 175 and 195.



18.  While the guaranty states that Fetter’s obligation is not impacted by
any “assignment, renewal, modification or extension of the Lease,” the guaranty
does not state that Fetter remains bound if the lease were terminated and the
premises surrendered to the landlord. Id. at p. 198. |

19.  The exhaust system cost over $90,000.00, which amount was reduced
by Pina’s monthly rental payments. Id. at p. 170.

20. For purposes of clarity, and in light of the landlord’s efforts to have
Pina pay for mechanical items for which it was not required to pay, Pina made out
separate checks for the base rental amount and the amount of additional rent
attributable to the financing of the restaurant’s exhaust system. Id. at p. 201-202.

21. Brailsford, through counsel, admitted in arguments made at the
summary judgment hearing that the fact that separate checks were paid for the base
rent and the rent attributable to the repayment of the exhaust system is of no import
concerning the issue of whether the repayment for the exhaust system is classified
as rent. See transcript of hearing on motion for partial summary judgment hearing
(R. atp. 433) at p. 31.

22. The lease between the landlord and Pina was terminated in June 1998,
less than two years into the term of the lease, when Pina closed its business. R. at
p. 202. The landlord changed the locks to the premises, preventing Pina from

having access to its personal property despite the fact that rental payments were

10



current. Pina surrendered the premises, including the improvements, to the
landlord. Id.

23. Included among the improvements surrendered to the landlord at the
time the lease was terminated was the subject exhaust system, which was needed
for the leased space to accommodate a restaurant business. /d. at p. 202.

24. Following the termination of Pina’s lease, it is undisputed the
restaurant space was leased to another restaurant business. Id.

25.  Fetter claims Pina paid for improvements for which he and the tenant
were not obligated to pay, but received no credit or offset for these amounts. R. at
pp. 77 and 202. Fetter and his co-defendants asserted in their answer to the
amended complaint that they were entitled to offsets for amounts they paid on
obligations that belonged to the landlord. See id. at pp. 110, 113 and 114.

26. Following termination of the lease, issues remained between the
landlord and Pina concerning financial matters, including offsets claimed by Pina.
Id. at pp. 77 and 202.

27. At the time Pina closed down its restaurant business, and before the
current lawsuit was filed, a separate lawsuit was filed by the landlord against Pina
to, among other things, enforce alleged liens on Pina’s property and to enjoin Pina
from removing any property from the premises. Id. See also addendum hereto at

Exhibit “B.”

11



28.  On or about August 25, 1999, the landlord allegedly assigned its

claims against Fetter and others to Brailsford.

SUMMARY OF ARGUMENT

Brailsford has no greater rights against Fetter than his assignor, the landlord.
Fetter, as Pina’s guarantor, did not guarantee the rent obligation under the lease.
Payment for the exhaust system - the tenant improvement that is the subject of this
case - was defined as “rent” under the lease documents. Therefore, Fetter cannot
be held liable under the guaranty for the exhaust system. Even if payment for the
subject improvement is not classified as rent, under the terms of the guaranty,
Fetter cannot be held liable for the cost of the exhaust system equipment and
installation.

Additionally, the landlord received the exhaust system at the termination of
the lease. The landlord and its subsequent tenants have benefited from this
improvement, which was needed for the space to continue to be used as a
restaurant. Because the improvement was surrendered, Fetter is not required to
pay for it. The landlord should not be allowed to keep the benefit of the
improvement and, at the same time, require the tenant’s guarantor to pay for it.
Otherwise, the landlord improperly receives a windfall and Fetter is unfairly

penalized.

12



Finally, there are questions of fact concerning the amount of the judgment.
Fetter claims to have paid for improvements for which the landlord, rather than the
tenant, was obligated to pay yet he has never been reimbursed for those payments.

Fetter is entitled to an offset for these amounts.

ARGUMENT

POINT 1.

BRAILSFORD, AS THE LANDLORD’S ASSIGNEE,
HAS NO GREATER RIGHTS THAN THE LANDLORD

It is a fundamental principle of law that an assignee of rights and obligations
has no greater rights, and is in no better position than its assignor. See, e.g.,
Wiscombe v. Lockhart Co., 608 P.2d 236, 238 (Utah 1980) (assignee takes nothing
more by his assignor than his assignee had).

In the present matter, Brailsford claims to be the assignee of the landlord’s
rights against Fetter under the lease and guaranty. Because the lease was
terminated in June 1998, Brailsford’s rights are the same as the landlord’s rights in
light of that termination. In short, Brailsford cannot recover anything greater or
better than the landlord could have received under the circumstances. Because of
this principle of law, the use of the terms “landlord” and “Brailsford” in this brief

are essentially interchangeable.

13



For the reasons set forth in more detail below, Brailsford, who has no choice
but to stand in the landlord’s shoes, cannot seek payment for the subject exhaust
system from Fetter.

POINT 2.

THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN BRAILSFORD’S
FAVOR BECAUSE FETTER DID NOT
GUARANTEE THE PAYMENT OF RENT

A.  Payment for the Exhaust System was Defined as Rent Under the
Lease.

Under Exhibit B to the lease, where it individually lists the items the
landlord was required to pay to prepare the restaﬁrant space, it states: “[S]ystem to
be installed by Tenant, but cost of equipment and installation financed by Landlord
and repaid through rent.” R. at p. 195 (emphasis added). The lease itself, at
section 5, states that the rent amount would “increase to include amortization of the
cost of the make up air and exhaust systém.” R. at 175. When the landlord and the
tenant terminated the lease in June, 1998, the tenant’s obligation to pay rent
ceased. See Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896, 900 (Utah 1989).
Because the obligation to pay rent ceased, it is axiomatic that the tenant’s
obligation to pay for the exhaust system also ceased because that obligation was

expressly defined and classified as “rent” under the lease.

14



It is well settled that the liability of the guarantor depends upon the
construction and application of the primary contract being secured by the guaranty.
See AM JUR. 2d. Guaranty §73 (1968). Therefore, because the tenant’s obligation
to pay for rent ended when the parties terminated the lease, Brailsford cannot now
turn to Fetter to receive payment for rent under the guaranty.

B.  Under the Terms of the Guaranty Agreement, Fetter is Not Liable for
the Exhaust System.

“An instrument purporting to establish liability against a guarantor must be
strictly construed.” Carrier Brokers, Inc. v. Spanish Trail, 761 P.2d 268, 261
(Utah App. 1998) (citing Valley Bank & Trust Co. v. Rite Way Concrete Forming,
Inc., 742 P.2d 105, 110 (Utah App. 1987)). Liability under a guarénty “is not to be
expanded beyond the fair import of its terms.” Carrier Brokers, Inc., 751 P.2d at
261 (citing George E. Failing Co. v. Cardwell Inv. Co., 376 P.2d 892, 897 (Kan.
1962)). See also, Grand Inv. Corp. v. Connaughton, Boyd & Kenter, P.C., 119
S.W. 3d. 101, 115 (Mo. Ct. App. 2003) (“a guarantor’s liability is to be strictly
construed according to the terms of the guaranty agreement in the guarantor’s
favor and may not be extended by implication beyond the strict letter of the
obligation”).

Additionally, like any other contract, any uncertainty or ambiguity as to the
meaning of the terms of a guaranty contract is to be construed against the drafter.

See General Appliance Corp. v. Haw, Inc., 576 P.2d 346, 348 (Utah 1973).
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Therefore, in this case, the landlord bears the risk of not being as clear and precise
in preparing the guaranty as it might have otherwise been.

A strict reading of the subject guaranty shows that Fetter (and his co-
guarantor) did not guarantee payment for the exhaust system, whether through rent
payments or otherwise. The guaranty cannot be read to cover the tenant’s
obligations under section 5 of the lease (rent obligations). In fact, section 5 is
referenced nowhere in the guaranty.

Additionally, applying the rules of strict construction to the guaranty
agreement, which the trial court failed to do, reveals that the guaranty does not
cover liability for payment of the exhaust system in any event. First, the title of the
guaranty document is significant. The document itself reveals that it is not
intended to be an absolute, unconditional guaranty of every tenant obligation under
the lease — it is a guaranty of certain lease obligations. R. at 198.

Next, there is nothing in the guaranty referencing the exhaust system. The
first full paragraph of the guaranty clearly shows that the purpose of the guaranty

was to cover the items set forth under the “PAID BY TENANT” list contained in
Exhibit B to the lease. The “PAID BY TENANT” list includes payment for the
design of the exhaust system, but does not require the tenant to pay for the

equipment and installation of the exhaust system. See R. at p. 196. Instead,
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payment for the exhaust system was handled as a special financing arrangement
and treated as rent under Section 5 of the lease.

In the second paragraph of the guaranty, the document clarifies that the only
obligations to which there is an “absolute and unconditional” guaranty of payment
are those set forth in sections 12 and 14 of the lease. There is no mention of
section 5 of the lease, which has to do with the payment of rent.

Section 12 of the lease merely reiterates that the landlord is responsible for
the items set forth on the landlord’s list and the tenant is responsible for the items
on the tenant’s list (Exhibit B to the lease). Again, while the “PAID BY
TENANT” list in Exhibit B includes payment for the design of the exhaust system,
it says nothing about payment for any other liability associated with the subject
exhaust system. See R. at 196. Certainly, the design of the exhaust system and the
installation of the exhaust system are two different things. Arguing that “design”
encompasses the cost of the equipment and installation would be more than a
stretch.’

Section 14 of the lease, which is also guaranteed, refers to subsequent
modifications and alterations made to the restaurant space by the tenant. Id. at

179-180. In short, section 14 has nothing to do with the subject exhaust system

> Section 12 also contains an obligation to pay for modifications made to the
“Landlord’s Improvements.” R. at 178.
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and the judgment that is being appealed has nothing to do with any liability for
Section 14 items.

Finally, while the guaranty expressly states that liability under the guaranty
1s not impacted by assignment, modification or extension of the lease (R. at 198),
the guaranty is silent concerning the effect of termination on the guarantors’
liability. In other words, there is nothing in the guaranty stating Fetter would
remain bound upon the termination of the lease and the surrender of the premises
and improvements to the landlord.

If the intent of the parties was to make the guarantors liable for the exhaust
system, and to have that liability extend beyond termination of the lease, why
wasn’t the guaranty drafted to mirror this intent? The fact is that this was not the
intent. Certainly, Fetter would not have agreed to guaranty the payment of
improvements that would be surrendered to the landlord, and which would
continue to benefit the landlord and its subsequent tenants.

Based upon the foregoing, and the requirement that liability under a
guaranty be imposed only upon a strict interpretation of the guaranty, Fetter is not

liable for the expense of the exhaust system equipment and installation.” To hold

6 With respect to the exhaust system, the only thing Fetter could arguably
have guaranteed was payment for the design of the exhaust system.
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otherwise would expand Fetter’s obligation beyond the strict letter of his obligation
under the guaranty.
POINT 3.
THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN BRAILSFORD’S FAVOR
BECAUSE THE SUBJECT TENANT IMPROVEMENT
WAS SURRENDERED TO THE LANDLORD

Despite the fact the subject exhaust system was surrendered to, and accepted
by, the landlord at the time the lease was terminated, the trial court ruled Fetter, as
guarantor, was required to payoff the exhaust system and entered judgment against
Fetter in the amount of $89,686.63. In other words, although the lease was
terminated less than two years into its ten year term, the trial court’s granting of
plaintiff’s motion for partial summary judgment requires Fetter to pay in full the
balance of the exhaust system cost. The trial court’s minute entry indicates the
decision turned on the court’s interpretation of the lease document and guaranty
which the court determined clearly provided that Fetter, the guarantor, was liable
for the exhaust system cost. See R. at 302. This interpretation, as explained
hereinabove, is incorrect.

It 1s undisputed the exhaust system, necessary for the operation of a
restaurant, was surrendered to the landlord when the lease was terminated. Under

the doctrine of surrender and acceptance in the state of Utah, when a tenant

surrenders the leased premises to the landlord before the term of the lease expires,
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and the landlord accepts the surrender, the tenant is no longer in privity of estate
with the landlord and the obligation to pay rents accruing after the date of
acceptance 1s extinguished. See Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896,
900 (Utah 1989). In the present matter, as explained herein above, the payment for
the exhaust system was expressly defined as rent and was péid as rent on a monthly
basis. Therefore, under the doctrine of surrender and acceptance, assuming
payment for the exhaust system was part of the tenant’s obligation to pay rent, that
obligation ended upon termination of the lease.

The Reid case also establishes that the doctrine of mitigation of damages
applies in the context of a commercial lease. Id. at 905. In light of this, the trial
court’s ruling in the present matter is clearly inconsistent with the concept that a
landlord has a duty to mitigate damages. When considering the duty to mitigate, it
is completely illogical for Fetter, as guarantor, to continue to be held liable for an
improvement that was surrendered to the landlord and which benefited the landlord
and subsequent tenants who needed the exhaust system to operate any successor
restaurant business.

The Utah Supreme Court, in Reid, acknowledged that permitting a landlord
to “leave property idle when it could be profitably leased and force an absent
tenant to pay rent . . . permits the landlord to recover more damages than Jit may

reasonably require to be compensated” (id. at 905 and 906) and that it would be
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“analogous to imposing a disfavored penalty upon the tenant.” Id. at 906. This
same principle, ignored by the trial court, should apply to the question of the
exhaust system in this case, whether payment for the exhaust system is classified
as rent or not. The trial court’s ruling imposes a “disfavored penalty” upon Fetter.

Not only is the trial court’s ruling illogical when one stands back and looks
at it, it is also inconsistent with the most basic of concepts in the law which
prohibits a party from receiving a double recovery for the same loss. See Brigham
City Sand & Gravel v. Machinery Center, Inc., 613 P.2d 510 (Utah 1980). See
also Western Steel Co. v. Travel Batcher Corp., 663 P.2d 82, 84 (Utah 1983) (“an
obligee is entitled to be paid in full but cannot exact <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>