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JURISDICTION OF COURT OF APPEALS

This Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2a-
3(2)()-

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, RULES AND REGULATIONS

There are no determinative constitutional provisions, statutes, ordinances, rules, or
regulations whose interpretation is either determinative or of central importance to the
appeal.

STATEMENT OF THE CASE'

I. NATURE OF THE CASE.

This case concerns the enforcement of a written “Guaranty of Certain Lease
Obligations” (the “Guaranty”) pursuant to which Blaine P. Fetter (“Fetter”’) guaranteed to
pay for “all costs and expenses incurred in connection with the design, construction and
installation of all improvements to the leased premises” for which the Tenant, Pina

Unlimited LLC (“Pina”) was obligated to pay to the Landlord, Warehouse Commercial

! Fetter includes a “Statement of Related Cases” in his brief even though there is
no reference to the “related case” in the record below. This Court should disregard any
references to the “Related Case” as it is not supported by the record. See Rule 24(a)(7) of
the Utah Rules of Appellate Procedure (“all statements of fact and references to the
proceedings below shall be supported by citations to the record.”)

UT_DOCS_A #1157024 v1



L.L.C. (“Warehouse”) under a Commercial Lease Agreement (the “Lease”).? Pursuant to
the Lease, Pina was required to pay for the costs and installation of a make-up air and
exhaust system (“Exhaust System”), but failed to do so. Accordingly, Fetter, as a
guarantor, is liable for said costs.

II. COURSE OF PROCEEDINGS.

On September 23, 1999, Brailsford filed an Amended Complaint against Fetter,
Christian Oesch (“Oesch”), and Pina for, among other things, breach of the Guaranty.
Brailsford later filed a Motion for Partial Summary Judgment against Fetter to enforce
the Guaranty pursuant to the second and third causes of action of Brailsford’s Amended
Complaint. The trial court granted Brailsford’s Motion for Partial Summary Judgment,
and a judgment was entered against Fetter on April 22, 2003. Subsequently, Brailsford
dismissed all of his claims against Fetter’s co-defendants, without prejudice, rendering
the judgment against Fetter final. Fetter now appeals that judgment.

III. DISPOSITION IN THE TRIAL COURT.

On April 22, 2003, the trial court entered an order granting Brailsford’s Motion for
Partial Summary Judgment. The trial court entered judgment against Fetter in the amount
of $89,686.63 together with post-judgment interest at the statutory rate. The trial court’s

Order was not final pursuant to Rule 54(b) of the Utah Rules of Civil Procedure because

2 Warehouse assigned its claims against Fetter to Ken Brailsford (“Brailsford”).

e einea 4 2



it adjudicated fewer than all the claims of the parties as Fetter was only one of multiple
defendants.

On May 17, 2004, Brailsford and Fetter stipulated that the claims against the other
defendants, Pina and Oesch, neither of whom had been served or entered an appearance,
would be dismissed without prejudice and the Order would become final.

The trial court entered an Order on May 17, 2004 dismissing Pina and Oesch
without prejudice and rendering the Order against Fetter final pursuant to Rule 54 of the
Utah Rules of Civil Procedure. Fetter filed a Notice of Appeal on or about March 31,
2004 appealing the judgment against him.

IV. STATEMENT OF FACTS.

1. On or about August 2, 1996, Warehouse, as Landlord, entered into the
Lease with Pina, as Tenant, for property located at 327 West 200 South, Salt Lake City,
Utah (the “leased premises”). (R. at 169, 173-196.)

2. Pursuant to the Lease, Warehouse was to rent the leased premises to Pina
for a period of ten (10) years, commencing on January 1, 1997. (R. at 173-196.)

3. Pina leased the leased premises in order to operate a restaurant. (R. at 169.)

4. The building in which the leased premises was located was a mixed-use

condominium project which contained condominium units on the upper floors. (R. at

173, 433 p. 4.)
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5. The main level of the building was to be converted into a restaurant. (R. at
433 p. 4.)

6. The leased premises was a bare shell that needed to be built out for use as a
restaurant. (R. at 152, 169.) Accordingly, numerous improvements needed to be made to
accommodate a restaurant. (R. at 169.)

7. Among the necessary improvements to the leased premises was the Exhaust
System. (R. at 169.) The Exhaust System was needed for the kitchen area so that smoke
and fumes could be vented out and fresh air brought back into the kitchen area. (R. 433
p.S.)

8. Warehouse was unwilling to bear the costs of purchasing the Exhaust
System without being repaid by Pina and without those costs being guaranteed by Fetter
and Oesch, principals of Pina. (R. at 153, 159, 179-180.)

9. Pina requested that Warchouse loan the money for the cost of the Exhaust
System to Pina. (R. at 153.)

10. Warehouse agreed to loan the money to Pina for the Exhaust System and to
be paid back over five years at eight percent interest. (R. at 153.)

11.  Section 12 of the Lease expressly provides that:

12.  CONSTRUCTION OF IMPROVEMENTS TO THE PREMISES.

Landlord agrees prior to the commencement of the lease term, at

Landlord’s sole cost and expense, to make the improvements to the leased
premises designated as Landlord’s responsibility on the plans and



specifications which are attached hereto as Exhibit “B” and herein by this
reference (“Landlord Improvements”). Tenant shall be responsible, and
shall pay the full cost for all other improvements to the premises, as
shown and described on attached Exhibit “B” (“Tenant’s
Improvements”). Tenant agrees that no minor changes from said plans
and specifications which may be necessary during the improvement of the
leased premises shall affect, invalidate or otherwise change this Lease. In
the event that Tenant requests any modifications to Landlord’s
Improvements which are acceptable to Landlord, Tenant shall pay, in
advance, all construction, architectural and other costs incurred in
connection with such changes on the basis of Landlord’s cost to make such
changes plus eight percent (8%). The parties hereto agree that Tenant’s
occupancy of the premises shall constitute formal acceptance that the same
are in the condition called for hereunder, except for any items specifically
excepted in writing at date of occupancy as incomplete. Landlord’s
Improvements shall be warranted by Landlord’s general contractor against
construction defects for a period of one-year following construction.

(R. at 178.)

12.

Exhibit B to the Lease consists of two pages. (R. at 195-196.) The first

page of Exhibit B to the Lease contains the heading “PAID BY LANDLORD” and

specifically provides that:

HVAC equipment and ductwork to main floor and basement for 72 degree
environment; exhaust system for kitchen including make-up air (excluding
hoods), as designed by Tenant and approved by Landlord HVAC engineer
(system to be installed by Tenant, but cost of equipment and
installation financed by Landlord and repaid through rent)

(R. at 195.) (emphasis added).

13.

The second page of Exhibit B to the Lease contains the heading “PAID BY

TENANT” and specifically provides that:

Hoods for appliances; design of makeup air and exhaust system

UT_DOCS_A #1157024 v1 5



(R. at 196.).

14.  Section 14 of the Lease provides in part that:

Tenant’s principals, Blaine Fetter and Christian Oesch, shall personally
guaranty the payment of all costs and expenses of Tenant’s Improvements
to the premises, in accordance with the Guaranty Agreement which is
attached hereto as Exhibit “C” and incorporated herein by this reference.

(R. at 179-180.)

15.  Section 5 of the Lease additionally provides that:

BASE RENT. Tenant covenants and agrees to pay to Landlord, its
representatives, agents, successors and assigns, as minimum rental for the
premises the following amounts (the “Base Rent”):

[Note: These amounts will increase to include amortization of the cost
of the make up air and exhaust system over a S-year period, with
interest at 8%|

(R. at 175.) (emphasis original).

16.  In connection with the Lease, Fetter and Oesch, signed the Guaranty. (R. at
197-199.)
17.  The Guaranty provides:

FOR VALUE RECEIVED, and in consideration of and inducement for the
execution and delivery of the Lease referred to above between the Landlord -
and Tenant, the undersigned Guarantors hereby guarantee to Landlord the
full and prompt payment of all costs and expenses incurred in connection
with the design, construction and installation of all improvements to

the leased premises to be paid by Tenant, and the performance of all of
tenants other duties and obligations set forth in Sections 12 and 14 of the
Lease. Guarantors hereby covenant and agree that if Tenant shall at any



time fail to pay or otherwise perform its obligations under Sections 12 or
14, the Guarantors shall promptly pay such amounts, and/or perform and
fulfill all of such terms, covenants, conditions and agreements, and will pay
the Landlord all damages and expenses, including attorney’s fees, that may
arise in consequence of any default by the Tenant in the payment of such
sums.

This Guaranty is an absolute and unconditional guaranty of payment and of
performance of the duties and obligations of Tenant under Sections 12 and
14 of the Lease. It shall be enforceable against the Guarantors, or either of
them, without the necessity of any suit or proceedings on the Landlord’s
part of any kind or nature whatsoever against the Tenant. The Guarantors
hereby expressly agree that the validity of this Guaranty and the obligations
of the Guarantors hereunder shall in no way be terminated, affected,
diminished or impaired by reason of the assertion or failure to assert by the
Landlord against the Tenant any of the rights and remedies available to the
Landlord, or by relief of Tenant from any of the Tenant’s obligations under
the Lease by the rejection of the Lease in connection with the proceedings
under the bankruptcy or insolvency laws now or hereafter in effect or
otherwise.

This Guaranty shall be a continuing guaranty, and the liability of the
Guarantors hereunder shall in no way be affected, modified or diminished
by reason of any assignment, renewal, modification or extension of the
Lease or by reason of any modification or waiver of or change in any of the
terms, covenants, conditions or provisions of the Lease, or by reason of any
dealings or transactions or matters or things occurring between Landlord
and the Tenant, whether or not the Guarantors have knowledge or notice
thereof.

All the Landlord’s rights and remedies under the said Lease or under this
Guaranty are intended to be distinct, separate and cumulative, and no such
right and remedy therein or herein mentioned is intended to be an exclusion
or a waiver of any of the others . . . .

(R. 197-199.) (emphasis added).
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18.  Warehouse paid $112,476.70 for the purchase, construction and installation
of the Exhaust System and some other minor HVAC work. (R. at 153.)

19.  Fetter had discussions with Warehouse concerning what portion of the
payments should be attributed to the Exhaust System. (/d.)

20.  Fetter believed that the amount attributable to the Exhaust System was only
$90,000.00. (Id.) Warehouse believed the amount was greater. (R. at 154.)

21.  Warehouse accepted Fetter’s designation of $90,000 as the principal
amount to be paid for the Exhaust System. (R. at 154.)

22.  Fetter then provided a loan repayment schedule to Warehouse for the
Exhaust System describing the loan amount as $90,000, the loan date of January 1, 1997,
the term of the loan as 60 months, the interest rate as eight percent, monthly payments of
$1,824.88 per month, and an allocation of each monthly payment to interest and
principal. (R. at 154, 156.) (Attached as Exhibit “A” to the Addendum is a copy of the
loan repayment schedule provided by Fetter).

23.  Pina made separate payments for the rent and the amount due for the
Exhaust System. (R. at 154 — 163; 170.) (Attached as Exhibit B to the Addendum is a
collection of checks, signed by Fetter, that were received from Pina for the Exhaust
System (the “Checks™)). The Checks describe payments for the Exhaust System as

amounts for “Tenant Improvement Amortization.” (Id.)



24.  Pina made amortization payments for the Exhaust System for the period
February 1997 through May, 1998 for a total of 16 payments. (R. at 154.) Pursuant to
Pina’s own loan repayment schedule, Pina still owed a principal balance of $69,390.86.
(R. at 154, 156.)

25.  In June 1998, the Pina Restaurant closed for business. (R. at 202.)

26. At that time, Pina had failed to make monthly rental payments pursuant to
the Lease Agreement. (R. at 202.) See also Addendum at Exhibit “B” to Appellant’s
Brief.

27.  Pursuant to Paragraph 26.4 of the Lease, Pina granted to Warehouse a first
priority lien and security interest in all of the trade fixtures, equipment, appliances,
cookware, dishes, utensils and all other personal property located in the space. (R. at
186-187.)

28.  On or about June 12, 1998, Warehouse filed a lawsuit seeking, among other
things, recovery of past due rent and a restraining order enjoining Pina from removing
any of the property subject to the Security Agreement. (R. at 202.) See also addendum
Ex. B. to Appellant’s Brief.

29.  Subsequently, Pina stipulated to an order granting a writ of attachment
directing the constable to attach the personal property, equipment and fixtures subject to

the Security Agreement, and allowing the constable to change the locks for the Space, as
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Pina was in breach of the lease. (R. at 202.) See also Addendum Ex. C to Appellant’s
Brief.

30.  The leased premises has been leased to another tenant. (R. at 202.)

31.  On or about August 25, 1999, Commercial assigned its claims against Pina
Restaurant and against Fetter under the Guaranty to Brailsford. (R. at 154, 171.)

32.  Fetter did not raise “surrender and acceptance” as an affirmative defense in
his Answer to the Amended Complaint. (R. at 108-115.) (Attached as Exhibit C to the
Addendum is a copy of Fetter’s Answer to the Amended Complaint).

SUMMARY OF ARGUMENT

In order to operate a restaurant at the leased premises, numerous improvements
needed to be made. Among them was the Exhaust System. Pina requested that
Warehouse loan the money for the costs of the Exhaust System to Pina. However,
Warehouse was unwilling to bear the costs of the Exhaust System without being repaid
by Pina and without those costs being guaranteed by Fetter and Oesch, Pina’s principals.
Accordingly, Warehouse financed the costs of the Exhaust System, but was to be repaid
by Pina, pursuant to the Lease, over a five-year period at eight percent interest.
Additionally, Fetter personally guaranteed payment of “all costs and expenses incurred in

connection with the design, construction and installation of all improvements to the

leased premises to be paid by Tenant . . ..” Inasmuch as Pina was required to pay for the

10



Exhaust System (which Fetter acknowledges is an improvement) pursuant to the Lease,
Fetter, as a guarantor, is liable for said costs.

Fetter’s argument that the Guaranty was terminated by the surrender and
acceptance of the premises is without merit because (1) Fetter waived the affirmative
defense of surrender and acceptance by not asserting it in his Answer to the Amended
Complaint; (2) the doctrine of surrender and acceptance is not applicable in this case; (3)
surrender and acceptance only discharges future rent obligations, not liabilities which
were incurred prior to termination of a lease; and (4) even if the Lease was terminated,
the Guaranty was absolute and unconditional.

Finally, Fetter’s argument that he is entitled to an offset is without merit because
(1) he failed to raise the argument in the trial court; (2) he did not obtain written consent
for any improvements as required by the Lease; and (3) a tenant is not entitled to be
reimbursed for improvements it makes absent an agreement to the contrary.

Pursuant to the express language of the Guaranty, Fetter is liable for the costs of
the Exhaust System. The judgment against Fetter should be affirmed and Brailsord

should be entitled to additional attorney’s fees incurred on appeal.
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ARGUMENT

I FETTER GUARANTEED THE PAYMENT OF THE EXHAUST SYSTEM.

Fetter guaranteed Pina’s obligation to pay for the Exhaust System. The Guaranty
expressly provides that:

FOR VALUE RECEIVED, and in consideration of and as an inducement

for the execution and delivery of the Lease referred to above between

Landlord and Tenant, the undersigned Guarantors hereby guarantee to

Landlord the full and prompt payment of all costs and expenses incurred in

connection with the design, construction and installation of all

improvements to the leased premises to be paid by Tenant, and the

performance of all of Tenant’s other duties and obligations set forth in
Sections 12 and 14 of the Lease.

(R. 198.) (emphasis added).

In other words, Fetter not only personally guaranteed payment for all the Tenant
Improvements provided for in Sections 12 and 14 of the Lease, but also any costs and
expenses for other improvements which were to be paid by Pina under the Lease. Fetter
acknowledges that the Exhaust System is an improvement. (See Fetter’s Statement of
Facts at § 5.) Accordingly, the only question to be determined is whether Pina was
obligated to pay for the cost and installation of the Exhaust System under the Lease.

As set forth more fully below, Pina was unequivocally required to pay for the
Exhaust System under the Lease. Inasmuch as Pina failed to pay for the costs of the

Exhaust System, Fetter, as a guarantor, is obligated to do so.
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A.  Pina Was Obligated To Pay For The Cost And Installation Of The
Exhaust System Pursuant To Sections 12 And 14 Of The Lease.

Pina was required to pay for the Exhaust System under both Sections 12 and 14 of
the Lease. Section 12 of the Lease specifically provides that:

12. CONSTRUCTION OF IMPROVEMENTS TO THE PREMISES.
Landlord agrees prior to the commencement of the lease term, at
Landlord’s sole cost and expense, to make the improvements to the leased
premises designated as Landlord’s responsibility on the plans and
specifications which are attached hereto as Exhibit “B” and herein by this
reference (“Landlord’s Improvements”). Tenant shall be responsible, and
shall pay the full cost for all other improvements to the premises, as
shown and described on attached Exhibit “B” (“Tenant’s Improvements™).

(R. at 178.) (emphasis added).
Exhibit B to the Lease consists of two pages. The first page of Exhibit B
contains the heading “PAID BY LANDLORD” and specifically provides that:

HVAC equipment and ductwork on main floor and basement
for 72 degree environment; exhaust system for kitchen including
make-up air (excluding hoods), as designed by Tenant and
approved by Landlord HVAC engineer (system to be installed
by Tenant, but cost of equipment and installation financed by
Landlord and repaid through rent.)

(R. at 195.) (emphasis added).’

3 Section 14.3 of the Lease further provides that:

Tenant’s principals, Blaine Fetter and Christian Oesch, shall
personally guaranty the payment of all costs and expenses of Tenant’s
Improvements to the premises, in accordance with the Guaranty Agreement

which is attached hereto as Exhibit “C” and incorporated herein by this
reference.

(continued...)

UT_DOCS_A #1157024 v1 1k



Although the cost of the Exhaust System is under the heading “PAID BY
LANDLORD,” rather than the heading “PAID BY TENANT” it is clearly a Tenant
Improvement and an obligation which ultimately was to be paid for by Pina. Section 12
of the Lease defines “Tenant Improvements” as those improvements which are not the
Landlord’s responsibility under Exhibit B. Because Exhibit B expressly provides that the
Landlord was to merely finance the cost of the Exhaust System and that the Tenant was
to repay those costs, they were “Tenant Improvements” rather than “Landlord
Improvements.”

Fetter himself has characterized the Exhaust System as a Tenant Improvement. In
fact, Fetter signed separate checks to repay the cost of the Exhaust System, which
described said payments as “Tenant Improvements.” Nothing shows the intention of the
parties more clearly than the interpretation they themselves place upon a contract.
Trucker Sales Corp. v. Potter, 104 Utah 1, 137 P.2d 370, 371 (1943). It is well settled
that where the parties to a contract, by their actions, place upon it a construction which is
not contrary to the usual meaning of the language used, courts will follow that
construction. Id. (citing Fowers v. Lawson, 56 Utah 420, 191 P.227 (1920); Roberts v.

Tuttle, 36 Utah 614, 105 P. 916 (1909); Titton v. Sterling Coal & Coke Co., 28 Utah 173,

(...continued)
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77 P. 758 (1904); Snyder v. Fidelity Savings Association, 23 Utah 291, 64 P. 8§70 (1901);
Woodward v. Edmonds, 20 Utah 118, 57 P. 848 (1899); Peay v. Salt Lake City, 11 Utah
331,40 P. 206 (1895)). As demonstrated by Fetter’s own actions, the Exhaust System
was a Tenant Improvement to be paid for by Pina under Sections 12 and 14 of the Lease.
Therefore, Fetter is liable to repay said costs under the Guaranty.

Fetter argues that Pina had no obligation to pay for the costs and installation of the

Exhaust System under Sections 12 and 14 because the list of items “TO BE PAID BY
TENANT” on Exhibit B only identifies the design of the Exhaust System. Fetter further
claims, at the very least, that Exhibit B is ambiguous.® Fetter’s argument is without
merit. Pursuant to basic principles of contract interpretation, neither the Lease nor the
Guaranty is ambiguous.

In interpreting a contract, courts first look to the four corners of the agreement to
determine the intent of the parties. Cherry v. Utah State Univ. 966 P.2d 866, 869 (Utah
App. 1998). It is axiomatic that a contract should be interpreted so as to harmonize all of
its provisions and all of its terms, and that all of its terms should be given effect. Buehner

Block Co. v. UWC Associates, 752 P.2d 892, 895 (Utah 1988); Utah Valley Bank v.

4 Fetter incorrectly asserts that because the Lease is allegedly ambiguous, it

should be construed against the drafter, who Fetter infers is Warechouse. However, there
is no support in the record for the assertion that Warehouse drafted either the Lease or the
Guaranty. Therefore, the argument must be rejected.
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Tanner, 636 P.2d 1060, 1061-62 (Utah 1981); WebBank v. American General Annuity
Service Corp., 54 P.3d 1139, 1144 (Utah 2002) (in interpreting contract, court looks to
writing itself to ascertain parties’ intentions, and considers each contract provision in
relation to all others, with view toward giving effect to all and ignoring none). A contract
provision is not necessarily ambiguous because parties differ in their interpretation of its
language. Willard Pease Oil and Gas Co. v. Pioneer Oil and Gas Co., 899 P.2d 766, 772
(Utah 1995). To demonstrate an ambiguity in a contract provision, the contrary positions
must each be a reasonable interpretation of the terms of the provision. /d.

Here, the only reasonable interpretation of the Lease and the Guaranty is that
Fetter is obligated to pay for the cost and installation of the Exhaust System because Pina
was obligated to pay for it. Any other interpretation would be contrary to the intent of the
parties.

Fetter’s argument ignores these principles of contract interpretation and overlooks
key contractual provisions. First, Fetter ignores Section 12 of the Lease which provides
that “Tenant shall be responsible, and shall pay the full cost for all other improvements to
the premises, as shown and described on attached Exhibit “B.” Second, Fetter ignores
Exhibit “B” to the Lease, which provides that “exhaust system for kitchen including
make-up air (excluding hoods), as designed by Tenant (system to be installed by Tenant,

but cost of equipment and installation financed by Landlord and repaid through
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rent).” Finally, Fetter ignores Section 5 of the Lease which states that “Note: These
amounts will increase to include amortization of the cost of the make up air and exhaust
system over a S-year period, with interest at 8%.”

When read together, these contractual provisions demonstrate the intent of the
parties that Warehouse was to finance the initial costs and installation of the Exhaust
System, that Pina was to repay those costs, and that Fetter was to guarantee them. It was
never the intent of the parties to burden the Landlord with the costs of the Exhaust
System. Fetter’s interpretation is contrary to the intent of the parties. In short, Fetter is
liable for the cost of the Exhaust System because it was a Tenant Improvement cost to be
paid by Pina under the Lease and Fetter personally guaranteed Pina’s obligation to pay

for it.

B. Pina Was Also Obligated To Pay For The Exhaust System Pursuant To
Section S Of The Lease.

Even if the Exhaust System was not a “Tenant Improvement,” Pina nevertheless
agreed to pay for the costs of the Exhaust System under Section 5 of the Lease. Section 5

of the Lease specifically provides that:

Base Rent. Tenant covenants and agrees to pay to Landlord, its
representatives, agents, successors and assigns, as minimum rental for the
premises the following amounts (the “Base Rent”):

[Note: These amounts will increase to include amortization of the cost
of the makeup air and exhaust system over a 5-year period, with
interest at 8%] (emphasis original).
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Although the amortized costs of the Exhaust System were to be repaid with rent, they did
not constitute rent. Rather, the rental amount was simply increased by the amortization
of the costs of the Exhaust System for five years even though the lease itself was for ten
years.

Additionally, both Fetter and Pina characterized the obligation as a “Loan” rather
than rent by preparing an amortization schedule, and by making out separate checks for
the rent and the repayment of the amortized costs of the Exhaust System. Trucker Sales
Corp. v. Potter, 104 Utah 1, 137 P.2d 370, 371 (1943). Thus, the trial court properly
construed the obligation as the repayment of a loan, rather than rent.

Fetter argues that he did not guarantee Pina’s obligation to pay for the Exhaust
System because there is nothing in the Guaranty which specifically references Section 5
of the Lease or Pina’s obligation to pay rent. In making this argument, Fetter ignores the
plain language of his Guaranty: “Guarantors hereby guarantee to Landlord the full and
prompt payment of all costs and expenses incurred in connection with . .. the
construction and installation of all improvements to the leased premises to be paid
by Tenant.” (emphasis added). Here, there is no question that the Exhaust System is an
improvement to the leased premises. The fact that Pina was expressly obligated to repay

the Landlord the costs of the Exhaust System whether by direct payment, or along with
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the rents, should end the inquiry because Fetter guaranteed to pay for the costs of all
improvements to be paid by Pina.

II. THE GUARANTY WAS NOT TERMINATED BY THE ALLEGED
SURRENDER AND ACCEPTANCE OF THE LEASED PREMISES.

Fetter claims that because the Lease was allegedly terminated under the doctrine
of “surrender and acceptance,” both Pina’s obligation to pay for the costs of the Exhaust
System and Fetter’s Guaranty were terminated. Fetter’s argument lacks merit for several

réasons.

A. Fetter Has Waived The Affirmative Defense of “Surrender and
Acceptance.”

Fetter’s argument that the premises was “surrendered and accepted” has been
waived. Surrender and acceptance is an affirmative defense. Reid v. Mutual of Omaha
Ins. Co., 776 P.2d 896, 901 (Utah 1989). Failure to plead an affirmative defense
constitutes a waiver of the defense pursuant to Utah R. Civ. P. 12(h). Valley Bank and
Trust Co. v. Wilken, 668 P.2d 493, 493 (Utah 1983). Fetter failed to plead “surrender and
acceptance” as an affirmative defense in his Answer to the Amended Complaint.

(R. 108-115.) Accordingly, it has been waived.

B. The Doctrine Of Surrender And Acceptance Is Inapplicable.

Even if the Court finds no waiver, the doctrine of surrender and acceptance is
inapplicable in this case. First, Brailsford is not attempting to recover rents. Rather, he is

attempting to recover payments for improvements which were financed by the Landlord
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and which were to be repaid by the Tenant. Said repayments do not constitute rent and
were simply repayments of a loan. Even Fette