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IN THE SUPREME COURT
of the
STATE OF UTAH

CAROLYN J. WIHSSE, \
Plaawtiff-Appellant,
s Case N(_).
11823
ROBEIT D, WHGSE,
Defendant-Respondent.

BRIEE OF APPELLANT

NATURE OF CASE

This ix a post divoree action for change of custody
of two minor sons, agex 7 and 12, of the parties from

the defendant father to the plaintift mother.

STATRMENT OF FACTS

Plaintift filed suit for divoree acainst defendant on

Decomber 2, 1966 (R 4). Issue wax joined on January



2

91967, The parties executed a Stipulation, dated March
G, 1967, concerning the matters at issue (RY). Plaintiff
did so with the understanding that defendant had agreed
to allow her to have the bovs if they ever wanted or
needed to be with her (T 269). Defendant now dixputes
this understanding (T 269). Plaintift ix, or was, a naive
and gullible person ('I'212). She was under great emo.
tional strain (T-S1). Anvone can be subjected to pres-
sures which would nmpainr their judgment (71'223). I
addition, plammtiff realized that the bovs would have a
more normal home environment with defendant at that
time since he was already romantically involved with
another woman he planned to marry and did (R 18, par.
8, T 249). Plaintift was awarded a divorcee {rom defend-
ant and custody of the minor daughter, Janice, then age
8, and defendant was awavded custody of the two minor
sons, Kurt, then age 9, and Michael, then age 5, pursuant
to the aforesaid Stipulation, on March 6, 1967 (R 10).
The defendant was ordered to pay $100.00 per month to
plaintiff for the support of Janice.

On December 27, 1967, plaintiff’ executed an afti-
davit alleging a change of civrcumstance and requesting
modification of the divorce decree to award her the
custody of Michael, then age 6, and alleging certain
violations by defendant ol the divoree decree provision
relating to paviuent of support money and counsel fees.
The Court, Judge John 1. Wahlquist presiding, tried
the case on February D, 1968, and denied plaintiff’™s re-

quest for ehange of custody (R18).
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tncJualy and Nugust, 1965, the hovs hived with plaln-
o Cadifornie Tor two periods oF two weeks each
(P During that time plaintilf learned that the older
~on, IKurt, had heen troubled by questions regarding his
mether’s taking dope. trading him and his hrother for a
<y not foving hime bt onby Michael, and her trving to
prove he was mentadly retarded (1'9). She had sensed
that the boys needed emotional help ('1'65) and arranged
For the hovs to be examined by Dr. Malcoln Licbroder,
aclinteal psyvehologist, Both boyvs were examined on Julv
1201969 and Kt was alzo <een on August 19, 1968,
and September 290 1963 ('T'165). Dr. Liehroder found
that both hovs were v_\lwriwncinn' emotional difficulties
(See 168 as to Kart and T 172 and 204 as to Michael).
Both bovs expressed to their mother ('S ax to Michael
and T 10 ax to IKurty and to Dr. Liebroder (See T 172 as

Michael and T 177

therr mother.

3 ax to Kurt) a destre to live with

Alter the bovs refurned to Utah, Kurt told his father
that he wanted to hve with hix mother for the coming
<chool vear (T'325). Delfendant told him he could not
do =0 (7 327).

I Aucust and September plamtiff kept in elose con-
tact with the bovs by phone until defendant had his
phone nunber changed to an unhisted one and refused
to-cive the namber fo plamutt (' 257). On October 3,
1968, plaintilt commenced the instant proceedings by
her affidan it Tor change of custody (R 24). During the

Pendere s ol the proccedings, delendant had the hoys
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examined by Dr. Richard N. Iverson, a psvehiatrist
who referred them to Dr. Clarence D. Swaner, a clinica
psyehologist. Dr. Iverson found that hoth hovs shoulc
have psvehiatrie treatment at a later time (1'408). Dr
Swaner found that Kurt wasx emotionally disturbed (1
140) and that “for Michael he seemx to need more over
support in the life situation and value ol placing him wit]

his mother should be seriously considered™ (7' 156),

Two weeks prior to the trial in May, defendant’s
wife filed swt for divorcee (T 250) and has now obtained
her divorce. Dr. Swancr testified that Michael’s prob-
lem would probably be intensified by not having a step-
mother in the home (T'156). At present the hovs are
being cared for by defendant’s elderly parents who have
health problemx (1 420).

Defendant did not pay for the support of Janice,
as ordered by the divorce decree, either bhefore (7T 267)
or after the trial although liis wife was working and he
had gross earnings of $950.00 per wmonth as a civil
engineer (1'251) and an additional $1,700 to $1,800 gross
earnings from Army reserve pav ('1'317).

DISPOSITION BILOW

On October 26, 1968 the Honorable John F. Wahl-
quist issued an Order to Show (ause concerning the
s

custody of said sous returnable November 12, 1968 (R

26). Plaintift served a Notice ol the taking of the Depo-
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<ittion ol defendant and the older =<on, Kurt, on Novem-
her 4, 1968 (R 23). Debtor moved for an order forbid-
ding the taking of the deposition (R 25). On October
29, 1965, Judge Wahlquist granted Defendant’s motion
and denied an intervening motion (as to latter see R 27)
concernimg temporary custody hefore the trial date and
that defendant be required to furnish his plione nuniber
to plaintift to enable plamtift to call the boys .at a
reasonable thme cach day (R 32). On October 31, 1968,
plaintfl filed an Affidavit of Bias or Prejudice (R 31).
On November 15, 1968 ("The trial having been resched-
whed for heaving on February 11, 1969, before the Honor-
able Parley K. Norseth) plaintift moved for periods of
temporary custody in cach month thereafter for short
periods of thue during vacation from school or on weeck
ends and that the phone calls ordered by Judge Wahl-
quist (R 32) be fixed ax to dayvs and hours (R 33). These
motions were argued on- November 25, 1968, On De-
cember 200 1968, Judge Norseth ordered that the minor
sons ol the partiex be permitted to visit with plaintiff on
December 26, 1968 (R 237).

The trial of plaintiff™s custody motion was held on
Feb, 11, on May 27, and May 2%, 1969, On June 5, 1969,
plaintilt moved the Court to appoint an expert witness
amd to reopen the ¢ase to receive the testimony of said
expert and alzo certain evidenee from plaintiff as to her
heing willing to bhe examined by Dr. Richard lverson,
delfendant’™s expert witness, on condition that defendant

he examined by plamtif s expert witnesses, a condition
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allegedly rejected by defendant (R 54). Defendant [iled
an affidavit of Dr. Richard Iverson in opposition to
plaintiff’s motion to appoint an expert witness and tg
reopen the case (R.49). On.June 26, 1969, Judge Norseth
denied both the custody motion of plaintift and her mo.
tion of June 5, 1969, in a wmemorandum decision (R 53),
Findings of Faect, Conelusions of Law and a Modified
Decree were signed and liled in this cause on August 4,
1969 (R 58, 59). This appeal i1x from that Modified De-
cree denying plaintiftf’s Motion to Amend the Divoree
Decree concerning the custody of the two minor sons,
now ages seven and twelve.

RELIEF SOUGHT ON APPEAL

Plaintiff geeks to have the Modified Decree entered
in this cause set aside and an order entered modifying
the divorce decree in this cause to grant plaintiff custody
of the two minor sons of the parties or, in the event a
change of custody is not ordered by this court, a new
trial concerning the custody of these boys in which
Janiee, their sister, is permitted to testify, an inde-
pendent psvchiatrist is appointed by the court, and
counsel are present when the boyvs are interviewed by

the court.

ARGUMENT

POINT I
THE COURT ERRED IN FINDING THAT IT IS IN
THE BEST INTEREST OF THE MINOR BOYS TO
REMAIN IN THE CUSTODY OF DEFENDANT.
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Plaintiff well recognizes that this Court must sur-
vey the evidenee in the most favorable light to the de-
Fendant sinee he prevailed in the court helow (Stone vs.
Stowe, 19 Utah® 393, 384 P2 961). In light of these
gutding prineiplea, plaintift proposes to survev the evi-
dence which defendant has produced to establish the
critical fuct which plaintift contends was decided con-

frary to the evidence,

The subsidiary {acts in snpport of this major find-
img, ax distilled from the Findings of Fact and para-
graphs of corvesponding number (R 38), are the follow-
) o ’

ng:

1. A previous motion for change of custody con-
cerning Michacl only was denmied after a trial, February
D, 1Y6S.

2. Plaintiff's hushand told defendant in June, 1968,
that plaintiff was “too emotionally nnstable to handle

her affanrs.”

3. Plaintift and her husband harassed defendant
prior to June 20, 1968, in efforts to obtain temporary

custody of the boys.

4. "Mhe sons in question were taken tor psvehologieal
examinations by plaintiff's hushand without defendant’s
knowledge or consent. and thix caused them to question

innecessarilv their sanityv and emotional well heing.
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0. Kurt told the trial court he wanted to remain
with the defendant.

6. Plaintift and her hushand attempted in Cali
fornia to undermine the boys’ relationship to defendant
and, by promises ol gifts, sought the hovs to request a

change of custody.

7. Plaintift’s husband permitted Kurt to drive g
car to influence i to stay with plaintiff.

8. Plaintiff placed the bovs under great emotional
pressure by datly phone calls.

9. Defendant has not unrcasonably left the boys
alone without proper supervizion and is abie to provide
for their care, supervision, and control of them.

10. Plammtiff's remarriage alone is not sufficient to
change custody.

Plaintift respectfully makes the following conunents
concermng the above facts of corresponding nmmber:

1. Prior Custody Hearing — 'The prior decision
should not he decisive as to this one unless the situation
is substantially the same in this case, which it is not
since plaintift was then working full time and single,

whereas she is now remarrvied and a Tull time homemalker.

2. Plaintif{’s Husband’s Comment Concerning Her

. - . . . "
Kumotional Instabilitv — The evidence on this point (1
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291, 292) s defendant’s testimony that plaintift’s hus-
hand said “he Telt that Carolyn was so emotionally in-
voived and distraught over this that he was just going
{o take over the handling ol all this stuft.” Such a state-
ment s not a deelaration of the lack of capacity of the
person referred to but an explanation as to why 1t’s
hetter for someone clge to conduet husiness of an emo-
tional nature. In any event, plamtitf’s virtues must have
greatlv offxet such a sertous handieap, if instahility can
bhe read into it, ax Thomas Harrison nevertheless mar-
ried plaintiff thereatter on July 20, 1968 (T 351). Sinece
actions speak louder than words and since the time of
trial and not a tine nearly a vear before is the time in
question witl respect to plaintift’s ability to function
appropriately, plaintiff submits that this fact can be
given but slight weight, expecially in view of the direet
evidence of her abilityv at that time as testified to by
Dr. Wilham Brown (T 211) asx follows:

“Yexo Mrs, Harrvison is an intelligent person.
Slie liax not been a scholar, i the sense of some-
one who would regularly he pursuing knowledge
for the strength or power intellectnally it might
eive vou. But it hax been of the utmost nnport-
ance to her to know xoeial conventions and expec-
tations, She has been able, and is now able, to
assess real life situations very soundly and to
hehave properly and appropriately, T think she’s
a capable, adequate person.”

3. Harrassment of Defendant by Plaintift Prior to

June 20, 1968 — This was vigorously denied, but aceept-
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ting it as an established fact, as we must, 1t is of practi.
cally no legal significance in view of the faet that suel
conduct, regrettable and censorable as it is, would not
directly harm the children. The children’s well Deing

and not that of the parties s the erucal concern.

4. Psychological Kxaminations without Defendant's
Consent — Plaintiff asserts she has every legal and
moral right to ascertain the children’s mental and emo.
tional condition as well as their physical condition. Cer
tainly she would have no obligation to get defendant's
approval for a physical examination if she had helieved
there was a physical ailiment. Plaintift believed her
song had emotional problenis, and the examinations conr
plained of bore out that suspicion or intwition. In fact,
every one of the three experts who examined these boys,
two of whom were engaged by defendant, so testified
Dr. Liebroder, plaintift’s expert, testified coneerning
Kurt as follows (T 168):

“T felt that Kurt wax a highly intelligent boy
who was under great stress, and that the problems
that he was having were really preventing hm
from making full use of his abilittes, T nean
more than simply in his accumulation of infor-
mation. I felt in fact that the accumulation of
information in Kurt's situation was almost out
of place. 1t was disproportionately high and 1 felt
that he was tryving to vely =o heavily on faets
and that he was having great difficulty express
ing feelings.
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“No that, mawell-rounded person, we would
expeet them to be capable of showing feeling and
emotion, of heing able to recognize themn in them-
sefves, and also to uxe faets and. information in
order to nake sound judgments.

“And | was concerned particularly with Kuart,
hecause of his great.nced for strueture. His need
to rely on faei, to the exclusion again of emotion.
So - that, while on the intelligence scale he was
<hhown to bhe in many instances quite a bright boy,
on less structure tasks — whieh would be more
comparable to how he wonld function, more on
s own — he didn’t show the 1magination that we
would expect to cee. He didn't show the freedom.
His performance was very, very sparse. Far less
than we would expeet {rom a more well-rounded,
shall T sav, child.”

As to Michael, Dr. Liebroder testified (T 172):

“I felt that Aichael’s feelings were mueh
closer to the surtace than Kurt's were and that
a number of his tegt responses were indicative of
feelings of depression, emotional turmoil, con-
[lict, anxiety, and what 1 refer to as unsatisfied
nurturant needs.”

“Q).  What do yvou mean by *unsatisfied nurturant

needs’?

A, These are the kinds of needs that are usually
satisfied, by Mother generally, during the
carly vears of Tife, where the child begins to
ot some hasie feelings ol secarity and be-

longimgness,
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And did vou have a recommendation as to
what vou thought would be the remedy in hiy
situation?

I felt that Michacl needed the stahility and
seeurity of a tamily. And, at the time of hix
evaluation, he expressed some preference tg
be with his natural mother, 1t seemed to me
at that point that, if this was available, that
it would be in his best interests.”

Dr. Clarence Doxey Swaner; one of defendant’s expert
witness, testified as follows (T 140, 141, 142) :

WQ-

A

Did vou form any conclusions as to Kurt's
emotional condition as a result of these two
examinations or interviews vou had with him!?

[ felt that Kurt is showing some signs of
cemotional disturbance.

And can vou give us some 1dea as to the de-
gree of emotional disturbance that vou found
indicated?

Oh, he was a very anxious boy. loxtremely
compulsive, Perfectionist, He was very con-
cerned with a lot of details in his life. Re-
flecting his insecurity, [ think. I made a rec
ommendation that 1 thought he should be
seeing somebody, and —

THE COURT: What do you mean hy seeing

A

somehody !

Seeing somchody for connseling.



13

Q. Andwhat tvpe of professional person did vou
recommend that he see?

Ao T orecommmended  that he see a psvehiatrist.
Because that is what's available in this com-
munity.

Q. Did vou lind hix degree of emotional dis-
turbance well above the average. T suppose
all children have some degree of insecurity,
do they not?

Ao Well I elt he needed some help.

THE COURT: Well, the question was all chil-
dren have some insecurity. Now what is vour
answer to that, Doctor?

Ao T owould hesitate to compare him with other
children, 1 feel Kurt is an individual and as
an individual I thonght he had some problems
and could stand sowme help.

THE COURT: Does that satisfy vou? Does the
answer satistyv vou?

MR, HTANSEN : Just about, Your Honor.

THIC COURT: All vight.

MR, HANSIEN: I'll say this, to clarnfy —

THE COURT: Don’t zav anvthing to me. Go
ahead with the witness.

MRIANSEN: ). Doetor, do vou recommend
peyehiatrie treatment for all of those that you
eive pavehological examinations to? That is

im hix age group?
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Q.

Q.
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Well, the children that 1 see — hecause of
my professional position — are usually in
difficulty, and frequently a recommendation
is for some type ot counseling.

[ see. Now did vou determine, in the course
of vour examination of Kurt, anv of the fac
tors that vou felt might account for the prob-
lems he was having?

The baxte insecurity in his life; and the posi-
tion he's been put in hetween his parents —
through their divorce — and his insecurity in
his life.

Now what, in specifies, did you conclude —
if vou did — was the cause of the insecurity!

Well, the marital discord, and the insecurity.
The lack of a stable home situation.

Well, was there anything in his aectivities,
the daily routine, that vou thought was out
out the ordinary?

THE COURT: Now, Doctor, if vou can answer

that question, vou may. [t vou can’t answer
it, sayv so.

THE WITNICSS: Tt's too general for me.

THE COURT: I thought it would be, Go ahead,

MR.

and rephrase yvour question.

HHANSEN: Q. Well, did you find any indi-
cation that he was left alone too much?
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0.

Dr.
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I felt he was left alone too much,

Did vou find out why he was being left alone
S0 much?

Both parents worked.

Did yvou lind out just how early the father and
stepmother felt home {or their employment?

ft wax carly, 1 think around 7:00. I'm not
sure, He usually fixed his own breakfast.”

Richard S, Iverson, defendant’s other expert

witness, testified as follows (T 408) :

().

Q.

Now ax a result of these examinations, did
vou fimd that any psyehiatrie treatment for
etther of these hovs was indicated?

I wax concerned about both of them. 1
thought with the tramma that they have been
through, when this custody is finished, that
they would both henetit from some type of
treatment. DBut that 1s not a certainty. No
treatment wax recommended at that time be-
cause I felt the boys should be given a
chance to see how thev'll stabilize after the
custody is determined. 1 did not consider
it an emergeney at that tune. Because 1 con-
sidered it appropriate for these bovs to be
upsct. 11 they hadn’t been upset, then [
would have been definitely concerned.

Did vou find anyv indication that etther of
the hovs, and Kurt particularly, were emo-
tionally disturbed by the amount of time they
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have to be alone in this home? In their fa.
ther's home?’

A Not particularvly that I'm aware of. T cantt
remember it.

Q. Do vou recall whether or not Dr. Swaner in-
dicated any concern i this regard?

A, Dr. Swaner was concerned, I think about hotl
of the boyvs, with the time thev were free
alone. But, more so he wax concerned about
Michael.”

5. Kurt's Preference to Remain with Defendant —
Kurt’s response was to this following leading question:
“But vou still would iike to live with vour father, wouldn't

vou? ("0'127)

Kurt had previously, however, expressed a desire
to his father that he would like to live with his mother
for the school vear (1" 320). ax well ax to hix mother ('T'Y)
and to Dr. Liebroder (I'175). Michael had expressed
his desire to Llive with his mother to his mother (T8),
to his father (1270), to Dr. Lichroder (T 172), to Du
Swaner (T 153), and o=t naportantly, to the trial court
(T 116). In the latter case, be expressed this desire as
follows:

Q. Do vou want to live any place else but with
vour father’

A, With my mother,

Q. Youmean yvon want to live with vour mother’

A, (Nodding head in the alfirmative)

(. Why? -
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Mo Because T olove her,
0. Dont von love vonr fathey?
Ao b dove himg too, but 1 dove my mother the
most.”
G, Promises o Gifts — Plantif i submits that this
finding s no support in the evidenee and is contrary
to the testimony ol the hovs (SRee T 1S asx to Michael and

T126 ax to INurt).

oo WKurt Driving NSteptfather’s Car — The ciremm-

Adanees woere as follows (1 38%) ¢

“Iolet Kurt drive the Chryvsler New Yorker
For o distanee of about 200 feet, at a speed never
excecdmg five miles an hour, on a dead-end cul-
de-sie, going towards the dead-end of a cul-de-sac,
moan arca ol vacant land in Palos Verdes, (ali-
forma.”

S0 Phone Callx o Boys - Defendant testified that
plamtift and her hushand were calling four and five
times a day (T 274), Plaintif"s husband denied that (T
308, 300, Plamtil s phone hills (Kxhibit <L) cor-
rohorate the latter’s testimony; hence plaitiff contends
thix finding ix contrary {o the elear weight of the evi-
dence. The ister ol the hovs wax prepared to testify
concerning the favorable reaction of the bovs to plain-
G calls hut the conrt refused to accept sueh testimony

(' 592).

9. Bovs Being Left None — There s no dispute in
ihe evidenee that the bhoyvs were necessarily lett alone

el o the time beeause v hoth defendant and his wife
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working ('1"251) and leaving home about 6:30 am. Al
though the court found thix was not unreasonable, it cep.
tainly ix not desirable, and the emotional well being of the
hovs would require it to he otherwise if this is possible,
[t 1s signifeant that defendant’s elderly parents did not
testify at trial ax to their willingness to asswe an active
role in caring lor these voung hovs despite their age

and health.

10. Plaintit{’s Remarriage — Plaintiff does not dis
pute this conclusion hut submits that the issue is not
whether the fact ol remarriage alone justifies change of
custody (plaimntift concedes it doex not) hut whether there
is in the record other facts which do justity and require
in the best interest ol these hovs such a change of custody.

Linnting this inguiry and itemization to such wndis-
puled facts as appear of record, plaintiff submits that

the following are such facts:
ten)
(1) Boys™ emotional needs

(2) Desire of Michael to live with his mother as
expressed to trial court and prior to commencement of

this action

(3) Desire of Kurt to live with hisx mother as ex
pressed to his Tather and others after visits with his

mother in the summer of” 1968,
(4) Plaintiff ix now a full time mother

(H) Therve ix a wholesome environment in plaintifts

present home
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(G) Character or capacity of defendant with respect

to compiying with the law

(o) NSeverance ol hove Irom plaintith if left in de-

Fendant™s custody

Sonie comnints as to loregoing by corresponding

nunther:

(1) Boyz" Fonotional Needs — Ax detailed on pages
1O-T6 =upracadl three expertwitneszes who testified in this
case declared that both hoyx had cmotional difficulties
that must be vesolved if they are to develop properly.
Perhaps those difficulties are not solely defendant’s
responsibility but certainly they existed while in his
custody. Would 1t not he wixe ax to Michael to follow
the recommendation of delendant’s own psyvehologist that
“For Michael he scems to need more overt support in
the life =ituation and value of placing him with his
mother should be sertousty considered™ (T 156), and to
give Kurt the opportunity to personally resolve “these

question="" ("1"17H) )

(2) Michael™s Desire to Lave With His Mother —
Thix fact ix probably the most telling of all, particularly
e hight of the prior litigation concerning this bhoy’s
custody and defendant’s realization that plaintiff was
again going to =eck hix custody in court (T297). 1t
<hould he noted he gave sohid reasons for his preference
to the cowrt as et Torth on Page 17 above, He also gave
a cood reazon, according to the testimony of Dr. Swaner
AR HE
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Q.
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Did Michael make a very positive statenient
ax to preferring to live with hix mother ip
Califorma?

Yes, he did.

Did he state a reazon why he would rather
live with her?

He did, T don’t reniember where it is.

Do your recall his statement on Page 6 of
vour report: *Mom wouldn’t have to work
She would bave time to be with me.”? Do
vou renmember him making that statement to
vou!

Yes.

And at the top of the next paragraph: ‘His
concern about time heing spent with him
seeiis 1o he associated with a situation in
the Wiese home, i which both parents work”
Yes.

And I note there vou say: *‘Apparently both
parents leave the home around 6:30 a.m.” Did
vou get that from Michacel, or was that frow
the parents?

That was from Michael, no, that was frow
Kurt.”

(3) Desire of Kurt to Live With Hix Mother —
Kurt had expressed his dexire to live with defendant al

the time of the divoree (sece T 81) and this was a prime

influnence on plaintiff agreeing to defendant’s having his

custody at the thme of the divoree. The fact that he

continued to express this preference accounted for the

fact that plaintiff did not scek his custody when she
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moved the fower court for custody of Michael only on
December 27, 1967 (R 14). Plaintiff hax been unjusti-
[lablyv mjured by defendant’s accusation that her action
i thix regard was a lack ol atleetion for Kurt, Whether
there was an agrecnient hetween the parties as to whether
defendarit agreed to allow the bovs to live with plain-
G they ever desired to do so, ax plaintiff contends,
or whether defendant had {o agree that 1t would be in
their best interests to do <o if they did want to live
witn her, ax delendant contends, the court 18 not bhound
by the =election made after the divoree has been entered
as Findimg ol Faet No, 5 ax drawn seems to infer. In
any cevent. Kurt’s preference made prior to these court
procecdings to =onmeonce other than the parties would
secem to he amore rehiable guide ax to his real feelings.
Such a preference was expressed to Dr. Liebroder who
testified ax follows ("1"175):

“Rurt during this time said — [ asked: ‘If
vou could have three wishes, what would vou
wixh For?", and he =aid: *That 1 go try it out with
Mo, that Mike could Hve with Mom, and that
all these questions get cleared up with proper
answers. :

“1 questioned Kurt about what questions he
wax <0 concerned about, and it was revealed that
Lie had heen plagued by questions concerning his
mother’s mental status and moral conduet. And,
with regard to the latter, he indicated that he
liad been told that his mother had been maintain-
e an illicit relationship with a man in California.
Questioned more whout his mother, Kurt said to
me: b found out that she isn't having the big
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problems like 1T thought at first. T thought she
had been taking drugs. 1 have heen told lies. This
is what lias heen separating me from my mother,

“He continued to express love for his father
and disappointment that there was not the king
of family hfe that he wanted so badly.”

(4) Full-time Natural Mother — self-expianatory

and self-evident.

(5) Wholesome Famity Lile — Plaintift’s testimony
and that of her husband are necessarily self-serving in
a large weasure. However, their testimony as to this
fact has been corrobhorated in the hest and possibly the
only means possible — by in-depth psyehological evalu
ations by Dr. Willlamm Brown, one well-qualified to ren-
der an opinion on this subject. He testitfied (7 212) ax
follows:

“In regard to your qnestion about her present
marriage, I think it became clear in the tests that
Mrs, Harrison is not an impulsive person, in the
sense that she would nnthinkingly, without weigh-
ing her thinking, jump into any situation. I think
more than ever now, with some of the experience
that she hax had, she does carefully weigh all
aspects of a situation before arriving at a deci-
sion, And the test findings do support her state-
ment that her deeision to marry Mr. Harrison was
arrtved at through much exploration of the many
factors that are involved in a remarriage. There
was nothing, T repeat, there was nothing impulsive
about this decision. Tt would he my prediction
too that the marriage —

“Mr. Newey: il objeet to a prediction. He
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ccan testify on s opimion ol what her personality

1=,

“The Court: Well, you can predicet, Doetor,
for what 1t worth. Go ahead and prediet.

“Dr. Brown: Well, the chances of a dissolu-
tion ol thix marriage would he very minimal. Be-
cause of the way the Harrisons are working at
eaining an understanding in their relationship.
[ think even the religious diffevence that is pres-
ent 18 heing nicely resolved by the fact that — at
least My, Harrison reports — he has heen attend-
ing, and plans to join, the ¢hmreh of Mrs. Har-
rison.”

This is alko corroborated by Mr. Merrill Bickmore,
their neighbor, who testilied (Kxhibit “M”) that both
plaintiff and her hushand enjoved a good veputation in
their community, The very fact that such a successful
and husy man would voluntarily take the time to come
here to give his deposition of atself carries considerable
inherent proof as to hix own conviction. The fact that
hix transportation was paid for by plaintiff is neither
sinister, as deendant secins to infer, nor unusual. In faet,
one would seriously question the integrity of plaintiff’s
hishand i1 he did not insist on bearing Mr. Bickmore’s
ott-of-pocket expenses incurred in furnishing to the court
the information he gave it

Defendant himsell acknowledged this on Mayv 16,
1969, when plaintiff asked him the following (uestion
and he responded accordingly (1" 269, Kxhibit “F7)

MRS, HARRINON: Do vou really think that now
I'm not working and able to take care of these
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bovs, they wouldn't have a wonderful home
with me’

MR, WIESE: T think they would have a good
home with vou always, Carolyn. You know
that.”

The granting of plaintiff’s motion would have the
obvious advantage ol reuntting all the children. Janice
has heen close to and enjoved the association of hoth
of her brothers. Even the “Secret” stickers which de-
fendant presented as sinister ('T'311) and later acknowl-
edged were harmless and even wholesome (T 318) indi-

cate a desire to be close, at least on the part of Janice,

(6) Defendant’s (‘haracter or Capacity — Defend-
ant testifted he had paid only three months’ support
during the past 14 months (T 267): that he could not
afford to pay the support as ordered (7'268). Indeed!
His admitted gross income from his regular job as a
avil engineer was $950.00 per month during the time
m question (T 251). In addition, he had an annual gross
income of $1,700-$1,800 ax a reserve officer (R 317), and
his wife had a take home pay of $260.00 per month (T
250). Certainly this Court should seriously question the
ability of one to raise honest, law-abiding =ons who so
mismanages meome ol thix amount so that he 1s in sert
ous default, if not contempt, of a conrt ovder regarding
ones’ highest legal and moral ohligation — to support his

own child.

Defendant adniis that he told plaintit! he had wit-

nesses on the line during their phone conference of De



25

cotnhber 251968 (T 277y At lral he swore there was no

such witness (1277).

Defendant testified that hix marital difficulties with
i second wite were primarily the result of plaintifi's
actionsin this case (T 274). Kither that 1x a lie, as plain-
U comtend= 1t =, o defondant’™s pereeption ix o faulted
he onght not to assumce the awesome responsibility of

rasinge children.

(7) Alienation of Mother — Defendant denies that
hie songht to deprive plaintifl of her proper relation-
hip to theiv =on=. However he admitted disparaging
plaintift (T 2550 208), told plaintiff that the boyvs
did not want to visit her in June of 1968 (T 254),
and changed s phone number to an unlisted number on
Neptember 12, 1968 (T 309) to curtail phone conversa-
tions hetween plaintifl aud their =ons (7' 257). He con-
tinues to helieve all the disparaging things he has ex-
pressed to the bovs, and without doubt would express
hix heliefs in the future. s regard for plaintift is per-
haps hest indicated by calling her a biteh 12 times and a
witeh 2 fimex during the phone call ol December 25, 1968
(Exhibit =D™) (R 3). The following excerpts from that
cali are also enlightemng, although one must listen to the
tone of voiee on the tape itzelf (Fxhibit “D™) to get the
fall impaet :

SMROWHENG H

MRS HARRISON: T

MR WIHESE D They'I he on the flight tomorrow.
MRS HARRISON: 0K Fine.
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MR. WIESI: They will be back here on IFlight
196 tomorrow night.

MRS, HARRISON . Well, I don’t agree with that,
We'll have to talk to our attorney about that.

KURT: Dad, please Dad, can’t I stay till Friday?

KURT: Dad?

MR. WIESE: We'll hang up.

MRS. HARRISON : Bob. vou'd better have those
children on the plane tomorrow or yvou're go-
ing to he in trouble.

MR. WIESIE: I think according to the plane . ..
ah . .. to the thing on the telephone that 1
must ask vou to turn this recorder off or, if
they will be back by 12 midnight, if vou will
pick them up at my howe tomorrow, no, just
turn off the recorder or they won’t he there.”

-

'IKURT: Mom?

MRS, HARRISON: What davling?

KURT: Please turn off the recorder.

MRS, HARRISON: Kurt, 1 don’t know, what
are you on the extension for honev? (Kurt:
Huli?) This ix a conversation between yvour
Father and 1.

MR. WIEESK: Kurt is part of this family.

KURT: O.XX, 'l hang up. (Kurt hangs up.)”

“MR. WIESE: Turn off the recorder.

MRS, HARRISON: Why? Are yvou going to say
something thats going to be wrong!?

MR. WIESE: No, I'm not going to say anything.

MRS, ITARRISON: Well then, vou shouldn't
mind this heing vecorded so that hoth of us
won't misunderstand what has been said.”



27

MRS HARRISON: Do vou think the Court
veally intended for vou to have us go to all
that expense for a day or do vou think thev
mtended them to have a reasonable visit?

MR WIESE: Look, I'm not going to argue with
vou, and I'm not going to bring these children
down, and I'll defy the Conrt if vou're not
going to be reasonable enough. | .7

* Ed *

SMRN HARRISON: Why do vou put the chil-
dren through this, Bob? You know those kids
want to come here for a vigit, Why can’t they
come here for a pleasant, fun visit?

MR, WIKSE: | know they want to and that is
exactly what [ called vou up for and that’s
exactlv what I'm paving my money for, for
right now.

MRS HARRISON : Well, that’s what we’re pay-
ing $200 and somcthing dollars for tickets
for. ..

MR, WIS : O.K. Now vou turn that damn re-
corder off, or these kids will not he on that
plane. Now do vou want to hear that?

MRS, HARRISON: No, T don’t want to hear
that.”

“MRS. HARRISON:  Reaxonable,  You think
that’s reasonable?

MR, WIESE: You bring this recording in, you
little Biteh.

MRS, HARRINON: You think that’s reasonable.

MR, WIESE: T want to hear vou, cause ['ll call
vou thix in Court, Now, ' trying to be
decent to you™
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“MR. WIESEKE: O.K., O.X. Wil they be hack at
— O.K. You've made a lot of demands. Now,
here, this is how simple it 1s. They will be
on Flight 81 tomorrow morning. They will
be back on Flight 196 tomorrow night. Now
is that right or is that not?

MRS, HARRISON: Well, ul, I've got to check
with my attornev. ['ve told vou this Bob,

MR, WIESIS: Carolvn, you are the worst biteh
that has cver been ereated, next to vour
Mother, and she’s the only one worse than
vou, and I want this recorded and Il say this
in Court.”

* * *

“MRS, ITARRISON: 'oinoreally just a little heart
sick. Bob, that vou would have the kids listen-
ing to this and on Christimas Day.

MR, WIESE: O.N.; O.x,, are these children go-
ing to be back? If they are going down there
for their day, are they going to be back?”

% ow %

“MR. WIESI: My attorney happens to have heen
sick and been in the hospital, so ['m sorry,
they will not be there. Now do you want to
make this agreement, or do vou not?

MRS, HARRISON: T would make it .. .

MR, WIKSIC: (Interrupting) On vour recording,
on vour recording Biteh.

MRS, ITARRISON: Bob, T would make this
agreement, i my attorney advises us to . ..

MR, WIHESIES: Do vou want to make this agree-
ment, or do vou not?

MRS TFARRISON - Only it my attorney advises
us to.
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MECWIHESE: OKL P have to make it with my
attorney, now damn it to Hell, ..

MRS HARRISON: You know vou could have
et e know a couple of davs ago <o I'd have
had time to cheek with him.

MB WIHESE: OK . vou never let me know a thing.
I never <aw ...

MRS HARRINON: (Interrupting)  You've had
four davs, .

MROWIHESE: [ never saw this either, Now vou
know damn well |,

MRSCHARRISON: Well, vou got the telegram
several davs ago.

MR, WIESK: What?

MRS, HARRISON . You got our telegram. . .

MR, WHESE: Three dayvs ago?

MRS, HARRINON : Yes.

MR, WIHESEKE: Yeah, Oh Boyv, Biteh. 1 hope that’s
recording too.

MRS HARRISON: Well P'my sure it is,”

“MR, WIHESEK: O.K. Do von want to make this
agreenment or not? Do vou? Do vou? Do vou?

MRS, HARRISON: You know von want me to
agree and 1 can't.

MR. WHESE: Do yvou want vour day or not?

MRS, HHARRISON: T most certainly want my
dav,

MR WIHESEK: O, They'tl be on Fhght K1,
Thev 'l he baek on Flhight 196 and you'd better
damm well guarantee it because in an hour
I be down there to get them. Now, iz that
right?”
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SMRS. HARRISON: 1 just have no choiee, Boly,
['m trying to be reasonable . ..

MR, WIESE: You don't have a damn bit of
choice. T happen to have custody of these
kids and vou think vou can tear their guts
out, and vou hiteh, yvou can’t cause 1'd like to
tear vours out.”

“MR. WIESNE: And [ don’t happen to hike voy
and for God's xake, I don’t vour hushand
and 1 don't like yvour attorney and I'll | ..

MRS, HARRISON: Bob, 1 don’t really, that's
not the point here of who likes who, The
children’s interests are . .

MR, WIESE: (Interrupting) O Flight 19
tomorrow night. '

MRS, HARRISON: 196 at 9:55 p..

MR. WIESE: Tomorrow night,

MRS, HARRISON : Al right, now, we'll have to
check on it

MR, WIESI: That is the tnne it arrives here
That ix vour dav.”

“MR. WIESE: Tarn the recorder on now you
bitech. O.K. Now, w¢'ll tear the guts out of
these kids some more, and vou’ll watch them.

MRS, HARRISON : I'm sorvier for those kids all
the thne m that enviromnent there, Boh.”

“MR. WIHESK: Do vou want to make the agree
ment or not? Do vou want to make the agree-
ment?

MRS ITARRISON 1 onust talk to my attorney,
I don't know.
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MROWIHESE: Well, OK.

MESCTTARRISON: But my attorney =avs if vou
don’t send the ehildren you're going to he
in frouble, Boh.

MR WIEESE: Don't stall me vou biteh. 1'm going
to call you a biteh anyvtime I think about vou
hecause vou are.

MBS HARRISON: That™s vour prerogative,
You u=e what kind of language vou prefer to.

MR WIHESE: That’s exactly what vou are and
that s a female dog.

MRS HARRISON: Thank vou for the interpre-
tuation.

MR WIESK: Yeah, 1 know. Your hushand
doesn’t know what shit means either.

MRS, HARRINON . That's right, we don’t use il
around here,

MR, WIHESE: Yeal, I know., Well, 1t’s a good
Western temn””

SMRDOWIKSEKE: OK. Ten minutes, vou'd bhetter
decide, Now vou've got vour day and put this
in Court.

MRS, HARRISON: Finel”

SMRS. HARRISON: I'm heartsick for those kids
that thev'd have to hear this on Christmas
Dav, | really am.

MR WIHESE: Yeah, vou're heartsick for vou,
vou hitel.

MRS ITARRISON: 1 don't know why vou can’t
Just be cvilized and talk decently. ..

MR WHESE: And T just think vou're a biteh
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and Ull call vou thisx in Court too. I'm sory
biteh, Now ten mninutes.

% e £

MRS, HHARRISON : You're under Court Orde
to have them on that plane. ..

MR, WIESE: O.K. They will he hack — no, they
will not. You will piek them up. Reasonable
visitation rights that vou can see them. You'

~ better come and get them, vou hiteh.

MRS, HARRISON: You know these hoys have
heen planning on this trip now for the lay
fow days.

MR. WIESIS: 1uh?

MRS, HARRISON: And voud actually  have
them disappointed hike this?

MR. WIESE: I will have them down there. You
can ptek them up in three hours and one min
ute. You bring them hack here in twenty
seven honrs and one minue, Now how's that!

MRS, HARRISON: ['ve heard that.

MR, WIKESE. I know. So’s vour little heep and
s0 has little Tweetie Pie,

MRS HARRISON: O.K Are vou through now!”
® % %

“MR. WIESE: O.K. Now do vou want to make
this agreement? No, we don't lave any agree
ment at all. I don’t have anyv agreement with
vou and 1 don’t like vou and 1 don’t love vou
and 1 don’t happen to want to make any deal
with yvou except .. .7

# #

A the time it was playved in court. this tape appeared
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fo make suchan nnpact on the trial judge that he then
remarked (793, 94)

“1orepeat again that the greatest fallacy of
thix whole thing is evidenced by this recording
which this Court hax heard. 1 tried to impress
upon these people — the mother and the father -—
not to destrov thenr kids, and 1[ this isn’t the
fmest exanple of an intent, or deliberate down-
right atrocious performance, 1 have never heard
one.”

Special attention should also be called to defendant’s
rexponse concerning advantages defendant felt he could

eive the bovs ('T°336) -

“These bovs arve wine. They were given to
me, in the sole imtent that they would not he
harassed and not he hothered.”

Suceh an attitude clearly indicated an intent to execlude
their mother and a feeling of justification based on

contract prineiples.

Surely anvthing which one parent =avs to a child
in disparagemn ntoof the other must adversely affect
that ¢hild who natwrally and properly relates to both
parents. Can it be in the best interest of such a child

to remain in such a situation?

The case ol Thirnean es, Thurwean, T3 Tdaho 122 245
2810 (1952), in a similar context found it would not be.
There the court =aid:

o

2.4 Mo justify a substantial modification
i a divoree deeree there must be a change of
cireutstances or the dizcovery of material faets
existing hut unknown to the court at the time the
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coriginal decree was rendered. Whenevey it g,
reterence to the custody of children their welfar
ix of controlling importance and in determinin
suell wellare a number of factors may he consid
ered.  Animosity on the part of the custodiy
toward a parent having a right to visit the child
inculeation of hate and disrespect on the part o
the child tor the other parent, refusal to compl
with the provisions of the decree ax to visitatio
privileges, mental inconpetencey ol the custodian
and other misconduet or unfitness ol the custodia
may bhe considered. 27 CLJ.S. Divoree, p. 119)
§ 317,

“The best welfare of minor children is pro
moted by having such children vespeet and low
both parents. Thix ix natural and every effon
should be directed to the end that such resped
and affection will not be destroved and alienated:
any other course ix not in the interest of and fo
the best welfare of =uch minor children.

“15] The acts and condnet of the custodid
parent resilting in the alienation of the love and
affection which children naturally have for th
other parent i= o vital and very serious detrinnen
to the wellare of xuch children and ix grounds fo
modification of the decree with respect to sud
custody. Johnson v. Johnson, 102 Or. 407, 20
. 722: Delle v. Delle, 112 Wash. 512, 192 1. 966
193 P. 569; Riteh v. Riteh, Tex. Civ. App., 19
S.W.2d 205 Rone v. Rone, Mo, App., 20 S.W.2
5451 Meleod v. Melieod. Tex. Civ, App., 9 S.W.2
1415 Kaplun v. Kaplun, Mo, App., 277 S.W, 894
Meffert v. Meffert, 118 Ark. 582, 177 KAV, 1 A
bertus vo Albertus, 178 Towa 1124, 160 N W, 830”7

The case quoted rom above is annotated in 35 ALR

1005, That annotation states as a general rule (See.
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"By the great weight of anthority conduet toward a child
which tendsto porzon the ¢hild's inind against, and alien-
ate his affection Trow, lite mother or father, is so inimical
fo the chnlds wellfare as to he grounds for a denial
ar custody to or a change of custody from the party
cuilty of =uch conduct.” "'wentyv-six cases from thirteen
Juvisdictions wre eited ino=upport of that rule. Two
cases from Arkansa: are eited to the contrary, No Utaly
caxes are cited.

1t 1= worth noting that there was only one truly
mdependent witness o this case of the ten witnesses
who textitied, and that wax Susan Anthony, Michael’s
26-vear-old school teacher. She testified both as to the
cood elffect Michael’ mother had on him and to some
facts which indicate that Ins best interest would not be
served by remaining in defendant’s custody.  Becauge
ol the importance of her testimony ("I 225-241), most

ol 1t ix reproduced 1 the following excerpts:
“(). Do vou have ax a stadent one Michael Wiese?

A Yesgsivg 1 do.
Q. Tow long has he heen in vour class?
Ao Sinee the 29th of Nugnst, of 68,
THIE COURT: ANugust of '68?
TH WIEIPNESS: Yes,
THE COURT: Thank vou.
MR VINCENTIE: Q. Thiz 2chool year?
A Yo,
Q). Dirceting vour attention to February of this
vear, do vou recall a visit from Mr, and Mrs.
Harrison to vour school?
Ao Yer, | do.

(). At the time of that visit, ow was Michael

doing’!
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A, He wax not working up to the First Grade
lovel. He was detimitely behind in his sehool
work.

(). Did vou expericnee any or see any cmotiony)
difficalties?

A, Yexo Michael wax very hard to get througl
to. And, ax far ax my relationship to him a
a teacher, when | would be lecturing or giv
ing a lesson, Michael was never with us. He
wax alwavs doodling, or dropping something
on the floor, and — I had a very diffiendt tie
keeping Michael’s attention.

MR. VINCENTE: Q. With whom did vou con
sult, concerning these difficulties in school?

A, I'm sorry. Do vou mean — Well, first of all
I talked to my supervisor, Thelhma Loren
Because | wax concerned about Michael's
progress, and the problems that he was hav
ing m the classroom situation. And 1 had
her come and obsevve him i thix situation:
and then | tatked to the stepmother, Mrs
Wiese.

Q. Now when did vou talk to the stepmother
Mrs. Wiexe?

A It was the Parent-Teacher Conference, and |
helieve 1t wax the end of January., I'm not
sure.

Q.  What sort of a reaction did yvou get from Mrs
Wiese?

THE COURT: What? 1 didn’t get that question

MR VINCENTIT: Q. What kind of an answer did
vorr get from Mrs. Wiese, ax to Michael®
troubles i school?

MRONEWEY: Was thix the stepmother, Mrs
Wiese?

THE WITNISS: Yes

MR VINCENTL: ). Go ahead.
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Thi= s a little hit difficult to answer. She
was iy last conferenee that night and 1 tried
to explain —

THE COURT: Was this a Parvent-Teacher Con-

ferenee?

THE WITNESS: Yes, Correct.
{Discussion of " the record.)
THIE COURT: (o ahead.

AL

MR
A

().

|4

0.
A

And T started to explain the trouble that
Michael wax having, but it was sidetracked
completely.

VINCENTI: . How was it sidetracked?
Well, she just — Well, she just kept wanting
to bring up the problems with his real mother.
And every time T would bring it hack to thig,
— about what Michael was doing, o1 what we
could do to help i — she would keep going
hack to the problens that he was having, and
the ddticultiex that she was having. And
then I did talk to her mother, and —"”

(T 228)

Were vou with Michael, when Mr. and Mrs.
Harrizon first came to see vouw in February?
Yes, | wax,

Did vou observe his reateion?

Yes, | odid.

Would you deseribe that to the Clourt, please?
Well, Michael had a big grim on his face, and
did show a very happy veaction. He is rather
a quicet ehild, ax far as expressing relation-
~hipx with the other children in the class,
and it was actually the first time that T had
<cen Michael really express any kind of emo-
flom m my elaxs.

THIES COURT: Do vou think it was unusual to

express cmotion to =ee his mother?
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THE WITNIGSS: Yes

THE COURT: You did, huh?

THE WITNESS: No, 'm sorry. Unusual to ey
press any kind of emotion. It 1 was vepn
manding him, or it I was giving him wel|
after anvthing, 1 have never seen hnn realls
show any kind of real emotion, like he di
when his mother came.

THE COURT: Is vour mother living?

THE WITNICSN: Pardon?

THE COURT: Is vour mother hving?

THE WITNIGSS: Yes, she is.

THE COURT: Do vou express cmotion when you
see her sometimes?

THE WITNESS: Yes. But I also express eme
tion at other times. And this was the only
thing 1 wax bringing up. That I hadn’t see
Michael —

THE COURT: All right.

THI WITNESS: — really expressing any,
vou know, happiness; or even sadness or any-
thing.

(T 231)

Q. Arve there any other students in vour clas
who hive in North Ogden, that vou know of.

A. No.

Q. During this first visit when Mr. and Mrs
Harrison came to see Michael, while they wer
tn vour presence and Michaels, did vou hea
— on the part of either My, or Mrs. Harrisor
— any pleading for Michael's allegiance, o
did you hear either ol these people make am
promisex if he gave them his allegiance?

A, No, I didn't.

Q. Anything that counsel hax dexeribed ax cheer
ful pleading, or ponv-promises?
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No.

Did vou cither My, or Mrs, Marrison, at this
meeting, attempt to apply any pressure of any
kind on Michael?

No.

Now sinee tehruary how has Michael pro-
oressed?

He hax shown an nnprovement, but 1 would
speerfically say during the last two weeks
he's showed a real improvement.

Jut only in the last two weeks?

Well, he has shown a general improvement
up to that tume, but specifically the last two
weeks.

I sce. llave vou noticed any change i his
cmotional attitude, that vou have deseribed?

Yes, He's more outgoing in class. He does
answer questions for me now. He partier-
pates in class discussions.

Now when did the Harrisons next come to
the school to visit Michael?

Yesterday.

Were vou present during part of that con-
sultation”

Yex, 1 was.

ITow much of 1t?
any time did vou have a conference with his
Father?

Yes, [ did

When was thal?
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1 was just taking my children outside, and
thev just took Michael. Very little.

Did vou observe at this time any pleading
o1 proiises’?

No, I didn’t.

Any pressures of any sort?

No.

What was Michael’s reaction on this oecasion:
Again he was very happy to see his mother
One more question. During the tine tha
Michael was having difficulties at school, a
This was our second Parent-Teacher Confer
ence, and it was probably in March. I'm no
sure on the date.

Marech of this year?

Uh-hul.
Was it after our last hearing?
Yes.

In Court?

Yes, 1t was.

And, at that conference, what sort of con
structive help did Mr. Wiese offer?

Well, again I had the problem of — Well, Iv
was apologizing for the things that had bee
happening, and he made arrangements to cal
we concerning Michael later on, hecause ead
Parent-Teacher Conference lasts 15 minutes
and the time was spent. However, he du
make arrvangements to call me concernin
Michael.

And did he call vou?

No.

And during the 15 minutes that he spent wi
vou, did vou rav lie spent a lot of that tim
apologizing?

Yes.
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Q). Atany time did he offer any construetive help
to Michael’s wellheing?

Ao Well, he realized the problem, He said that
he did realize there was a problem, but he
would eall me and we would make arrange-
ments for this, Then | did send several notes
howme with Michael, for him to eall me. Thev

had an unlisted phone number, that 1 didn’t
bave, hut — Then Mrs. Wiese did eall me
later.”
(T 241)

SMROVINCENTT: Q. Was Mr. Wiexe displeased
at the conference’

Ao Noo He was extremely apologetie. He was
also ——

THE COURT: That was her answer before, Mr.
Vincenti.

MR, VINCENTI: Q. Was there anvthing else
that affeeted his conversation?

A Yes.

Q. What?

A When he walked in, T could suell liquor on
his breath very heavily. When he sat down,
which was about ax far away as the Judge 1s
from me, I could smell it from there.”

The above testimony was challenged only in minor
aspects hy the defendant who testified as follows (T 284,
98H)

“(). Now von have heard the testimony of this
voung school teacher. Are vou interested in
Low Michael 15 doing 1n school?

Ao Yex T am.

(). Tell the Court what the result was, when vou
personally attached Michael's l’awnt Teacher
C'onference.

A Well, actually Mise Anthony very hricfly
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<howed me hix lile, and said that he wa
comewhat behind the rest of the ¢lass and |
attempted — rather than apologized, and 1y
wife also, when she talked to her, we triedt
explain or appraise the teachers of the fae
that these children did have outside problem
that they should note, in case there were an
special problems. And Miss Anthony axke
if we would contact her back, and 1 did ¢
that time give her my home phone numbe
We tried to contact her a couple of times, he
she was out. "Then finally, well, apparent)
she had sent some notes home with Michae
which he had lost. He brought one home, an:
she said she had sent others. So we cor
tacted her and made an appointment to mee
with her, and she called stating that ther
was, oh, something doing that she couldn’
make it.  And, in the intervening tinme ¢
course, I had been preparing for this an
ditferent things. However, my mother ha
heen out and talked to her, and has picked y
extra work., And Mrs, Stewart was a schoe
teacher, and she did obtain quantities, fanl
large (uantities, of extra material. He he
improved in his reading tremendously in th
last month. T do know that,

Q. What are vour intentions, with regard t
Michael’s reading, during the sunnuner?

A, Well, T had really intended to have some for
of a remedial reading class, have hin engag
mn =ome form of a remedial reading class t
help him with this. T feel that it ix nnpo
tant.”

The trial court wasx hothered by a “sinister infh

ence” then unidentilied that wax thwarting his etfort
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to arrange a negotiated xcttlemnent, It seems evident
frown hix Memorandum Decision (R535) that he later
concluded  that Thomas Harrvison, plaintiff's husband
was that villian and ovdered certain sanctions against
him even though lie was not a party to these proceedings.
Plaintiff submits that there ix no evidence to support
uch feeling, that Mr. Harrison is in fact a beneficial
[actor in the total situation, and in any event the deci-
<101 in this caxe should tiwrn on what is in the best in-
terest of these boys and not who is the “eood guy™ and
who is the “had gy vis-a-vis Mr. Wiexe, the father,
and Mr. Harrison, the stepfather. Certainly the lattev
knows hix proper role (T'351) and nothing in the evi-
dence indieatex any likelihood that he will exceed it.
That possibility certainty ought not to deprive the bovs

the best possible home otherwize available to thenu

POINT II

THE COURT ERRED IN REFUSING TO ALLOW
JANICE WIESE, MINOR DAUGHTER OF THE
PARTIES, TO TESTIFY.

Janice, the then 10-vear-old danghter of the parties,
wax probably the most quabtied person of anvone to
evaluate the relative advantages and disadvantages of
hemg in her mother’s home ax compared with her father’s
hone, Her age and intelligence would clearly gqualify her
ax a competent witness and her proposed  testimony
woutd certainly have been relevant. The offer of proof
indicated to the court she would he expected to testify
ax to the following Tacts (T 244, T 591)

My Hansen: “We believe that she would tes-
tily that Michael told her, during the lirst visit
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that the bovs had made to their mother in Jul
that he wanted to live with s mother, and thy
he had told her this on several occasions duriy
this time that he was living with his mother. Ay
then, daring the second time—ot the smmer vig
— there was recalled, Your Honor, a visit duriy
August that the boys had with their mother an
that again he expressed his desire — to Janie
privately — this isn’t in the presence of othery -
that he wanted to hve with hix mother.

“Also that she and Michael enjoy a very clos
relationship and enjoy very much being in th
association with each other.

“We believe that she would also testify the
Michael has expressed appreciation and respee
for his mother’s hnshand, Mr. Harrison; and, wit
respect to Nart, that she would testify that Kur
told her — and her alone that he would like t
live with his mother for one vear to see if I
wonld like 1t. And that, during the smmer vigit
that Kurt had with the mother that he was affe
tionate and close to Janice and that this seen
to have not been the attitude of recent times
since they had an opportunity to bhe togethe
considerably during the smnmer.

“Alxo that she would testify that she hean
Mr. Wiese her father — and Kurt discussiyg
the invitation of her mother for Kurt to spen
the school year that is now concluding with th
mother in September last vear and that Kurt ha
told his father cach day, for a period of seven
days, that he wanted to come and try it for a vex
and that Mr. Wiese told him that he couldn’t an
that he at times hollered at him. He told hw
that if he went, he could never return and tha
e had to wake up him mind immediately, an
later that Kurt broke out in hives.
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“Also that <he observed that he was very
fonely and had little activties, interests, or associ-
ations with other children or adults,

“Also - = before Janice went back to he with
her mother, after school had started — that Kurt
had the flu and that he had to stay home alone
in the house on the three days, That Janice wasn’t
allowed to stay home with Kurt during that week
hut had to go to Mrs. Stewart’s, that was the
step-grandmother; and that, during her visit with
hier tather, that he insisted that she spend a
night with o daughter of one of his friends, al-
though she had hegged him not to foree her to do
that, and that she cried in the car on the way
over to the friend’s house.

Mr. Hansen: *We believe the daughter Jan-
tee Wiese would testily, it called as a witness,
that she was present during hoth of the visits her
wother had with Michael period to these Court
hearings: and that there were no promises, -
timidation, requests of coercion of any type pro-
hibited by this court i tryving to influence the
hove as to what position they shonld take.

“Secondly, that <he would be able to testify
that during the time she was living with her
father here in Utall when there were calls being
placed by the mother to the bovs, that they looked
forward to that, and that Kurt himself had placed
some of those calls.”

Plaintift submits that the items of proposed evi-
dence set forth above would not be derogatory as to
defendant’s character and would not tend to mapair the
parent-child relationship. Plaintiff further submits that
the testimony of a ehild ax to =uch observations would be
far less detrimental to a family relationship ax a whole

than to have the court deprived ol evidence on which
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a decizion mueh to the advantage ol the other ehildr
could properly he reached.

Rule 43 of U.R.CLP. dealing with evidenee states:

“In all trials the testimony of witnesses shy
he taken orally in open court, unless otherwi
provided by thexe rules. AL evidence shall }
admitted which ix admissible under the statut
of this state or under the rulex of evidence her
tofore applied in the conrts of this state. Ina
case, the statute or rule which favors the roey
tion of the evidence governs and the eviden
shall be presented according to the most conve
ient method prescribed m any of the statutes.
rules to which reference 1= herein made. The con
petence of a witness to testify shall be determine
in like manner.”

SSec. T8-24-1 ULCLAL 1933, concerning witiesses stab
In part:

“All persons, without cxeeption, otherwi
than as specified in this chapter, who, having a
gans of sense, can perceive, and, perceiving, o
make known their perceptions to others, may b
witnesses. Neither parties nor other persons wi
have an interest in the event of an action or pr
ceeding are excluded.”

Nec. T8-24-2 (2) U.CA. 1953, states that children w
arve under 10 years of age and appear incapable of
ceiving just impressions of the fact respeeting whi
they are examined, or of relating them truly may notl
witnesses.

Although the question is one of oviginal impressi
im this jurisdiction, the Supreme Couwrt of Texax in fl
case of Callicolt v, Callicoll, 3b4 SW* 453 (1963) I

“the dizeretion of the trial court in custody cases ;1[)['“‘
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{o the determination ol the court ax to the best place
to place the child for his or her future welfare but does
not apply to a determination of the court whether it
wonld be in the hest interest of the child to testify.”

The Supreme Court of Virgima held substantialiv
the same in Helper eso Helper, 195 Va, 611, 79 SE*# 652
in 1954

POINT I1I

THE COURT ERRED IN REFUSING TO ALLOW
PLAINTIFF'S COUNSEL TO BE PRESENT AND
SUGGEST QUESTIONS TO BE ASKED OF THE
SUBJECT BOYS DURING THE COURT'S QUES-
TIONING OF THENM.

This Court has held that counsel for the parties
ought to be present when the court examines minov chil-
dren in a custody contest unless counsel stipulates that
such examination may take place in his absence. dustad
va cLustad, 2 Utah® 249, 269 P2 284 (1954), Johnsow vs.
Jolhwson, 7 Utah® 263, 323 P2 16 (1958), These cases
were cited to the trial cowrt (T'96) which nevertheless
refused to permit counsel to be present. It is submitted
that this ruling was prejudicial error. Plaintiff also con-
tends it was prejudicial crror not to propound the 22
following relevant questions to Kurt as requested by
plaintiff's connscl ("1 105) which the court reporter typed
and whicli are in the record between R 2 and R 3¢

1. Did vou ever tell vour mother that you wanted
to live with her during the present school yvear!?
Did vou ever tell Dr. Lichroder that you wanted
to trv it out living with your mother i (‘ali-
fornia tor awhile?

3. Did vou ever tell your father that you wanted
to go to =ehool in California this year!?

-
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Did your father ever tell vou that vour moti,
and her hushand Tom, would never let VOU oy
hack if vou did go to school in (alifornia?
Did your father ever tell you that vour motj,
had heen taking dope?

Did your father ever tell vou that vour wotl
and her hushand were trying to prove vou wy
insane or mentally vetarded?

7 Did vour father ever tell vou that vonr moth

S.

9.

10.

11.

14
15.
16.
17.

19.

20).

21,

had traded you tor a car?

Did your father ever tell vou that the o
hearing was for permanent custody?

Do you feel it is vour duty to live with v
father becansze vou owe =0 much to him or fe
sorry for him?

Do vou feel it would be hest tor Michael to li
with hix mother?

Has Michael ever told vou that he wants to b
with hix mother?

Have vou ever told Jantee vou would like to i
with vour mother?

How do von get along with yvonr step-sist
Sandy !’

Does vour father ever favor Sandy?

How do vouw get along with Jean? (Step-mothe
Has xhe ever catled you any names?

Have vou ever overheard Jean say that
hated vou?

Have vou ever complained to anyone about hel
alone 2o much of the time because vour fath
and step-mother Jean work all day?

During the time vou had the thu, did yvour fol
(father and step-mother) leave vou home alo
while vou were sick?

What sort of activity do vou and vour fath
do together?

What activities do yvou wixh yvou could do!
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220 Would vou hike to live with vour mother in (ali-
fornia on a trial basis il vou were sure vou
could come bhack if vou wanted 1{o?

Plaintiff’s counsel does not contend that e has the

right to propound the questions direetly to the children
but that his elient has the right to have the substance
ol those questions asked by the court. Plaintiff also
submits that this vuling precluded plaintiff trom ohjeet-
ing to the form of the quextions hy the trial court to Kurt
concerning the most vital question asked him (See Page
16 supra). Certainly leading questions are most objec-
g to the form of the questions by the trial to Kurt
tionable when subwitted to minor children who are
most sasceptible to responding in the wanner which
appears to be expected and desirved by the form of the
question and by the judge who personifies all eivil an-
thority.
POINT IV
THE COURT ERRED IN DENYING PLAINTIFF'S

MOTION TO APPOINT AN EXPERT AND TO
REOPEN THE CASE.

Certainly the refusal of the court to permit a case to
he reopened to receive additional testhmony and the fail-
ure to appoint an independent expert witness would not
ordinarily be error ax these matters are within the sound
diseretion of the trial court. ITn fact, more often than not
<uch motions are properly denied to avoid extending
the Ittigation. Wheve, however, as here, there are special
cirenmstances that elearly indicate that sueh motions
should be granted in the interest of justice, then denial
is prejudicial error. (Graliam e, Ogden Union Ry. and
Depot Co, 79 Uah 1, 6 Pac 465 (1951), Here it is undis-
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puted that delendant’™s expert witness called plaintit:
counsel after the trial and hefore decizion and expres,
concern regarding the outcome of the case, Sinee |
testimony was the main, i not xole, testimony to g
port the lower courts ruling, plaintft” <ulnnits that
interest ol time and the conclusion of the matter i,
far less importance than reaching the proper result |
the benefit of the hoys in question. Both partiex’ exp
witness requested an opportunity to exatiine the ot
party to this suit. Obviously, hoth felt it would he i
ful to evaluate the situation <ince without it suel
witness would have no bhasis for makineg a relat
judgment,

Plaintift sought to have the case reopencd to ests
lish of record that she had agreed to submit to such:
evaluation if defendant would, but he would not (R M
Plaintift does not contend that Dr. Richard Ivers
repudiated his testimony, He didn’t. 1t's inherent
his action, however, that he was uncasy ax to the effe
of it on the outcome and wixhed to have the court hett
informed as to the rvelative strengths and weaknesses
the partiex, a concern in which the court <hould sha
In light of these very special circumstances, plamt
respectfully submits it was ervor for the court not
have reopened the case to have considered the additin
evidence plaintiff’ proposed to produce. The court ¢
tainlv had the power to reopen the caxze and to appo
sue han expert. 33 ALR? 629 is an annotation on !
subjeet.

sConsideration ol mvestiontion by wellare agen
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or the like inomaking or modityving award ax between
parent= o custody of children.™  It's scope ineludes
payvehiatrists (Neeo 1, footnote 19). Scee. 3 eciter ten
caxex Irom <ix Jurisdictions to this effeet and none con-
tra. The real question here, however, is whether the
refusal to exereize =uch judicial power was an abuse
of dizeretion.

The case of Boowe ox. Boone, 150 Fed® 153 (LA,
D.CY 194Dy found 11 was error Cor the trial court in a
custedy action to decide it upon the adversary evidenee
there presented to hin

CONCLUNION

Accepting the ecredibility of all witnesses who testi-
tied m Favor of defendant wienever there is a confliet in
the evidence, the vecord on appeal elearly <hows that the
lower court was in error in finding that it was in the
hest interest of the minor sons of the parties to remain
m defendant’s custody.

Kven il the evidence supports the above finding, the
court did not consider all the competent evidence plain-
Lt =ought to mtroduce because 1t excluded the testimony
of Janice, the minor daughter, and refused to admit ad-
ditional evidence including that of an independent expert
witness requested to be admiitted by reopening the case
hefore 1t was decided.

Foven i the finding above is aceeptable and plaintift
wax nol entitled to have other evidencee received than is
m the record now, the court erred inits procedure regard-

me the interrogation of the subject sons.
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It is submitted, therefore, that justice and e
require thix caxe be reversed and that the custody,
the two minor sons of the parties be awarded to ply
titt or, mm the event sueh rveliet ix not deemed DY op

renmanded {for a new trial.

Respeetlully <ubmitted,

ROBERT B, ITANSEN, 15N,
Attorwey for Placnt if -4 pells

838 - Isth Avenue

Salt Lake City, Utah 84103

SHELDON AL VINCENTI
Attoriey for Plaintif [-dppell

0T Fiest Seenrity Bank Bldg

Ogden, Utah 84401
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