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In the Supreme Court of the State of Utah 

IN THE MATTER OF THE WRIT 
OF HABEAS CORPUS FOR RON-
NIE LYNN HATHAWAY, a minor, 
and LINDA LUCILLE HATHA-
WAY, 

Respondent 

vs. 
RONALD J. HATHAWAY, 

Appellant, 

Case No. 
11827 

Case.No. 
11902 

AP PELLANT'8 BRIEF 

CONSOLIDATED BY ORDER OF COURT 

Itelief Sought: Heinstatement of Writ of Habeas Corpus 
and/or setting aside default judgment and permitting 

appellant to try case on merits. 

LELAND K. WIMMER 
MARK S. MINER 

GOO Utah Saving & Trust Bldg. 
Salt Lake City, Utah 
Attorneys for Appellant 

GEORGE SEARLE F ij J r- D 
2805 South State Street ' 1, .. 
Salt Lake City, Utah j r, r' 1 1_ / 1_; 

Attorney for 

-··---· .. 
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In the Supreme Court of the Stale of Utah 

IX 'f HE MATTER OF THE WRIT 
OF HABEAS CORPUS FOR RON-
.KIE LYNN HATHAWAY, a uLinor, 
and LINDA LUCILLE HATHA-
WAY, 

Respondent 

vs. 

RONALD J. HATHAWAY, 

Appello 11t, 

APPELLANT'S BRIEF 

Case No. 
11827 

Case No. 
11902 

C'OXSOLTTL\TED RY ORDER OF' COURT 

'11 hat the Writ of Habeas Corpus be reinstated and 
Apprllant lw grantrd custody of the child; or, 

That the Default Judgment be set aside and the 
Appellant hr given a trial on nwrits. 

EXT 0 F FACTS 

Appellant, Ronald J. Hathaway and R€spondent, 
Linda Lucille Hathmrny, \\'ere marriPd on the 19th day 
of Augu:,;t, 1901, and as issue of that marriage, Ronnie 
Lynn Ha.thmnl)' was horn on SeptPrnhrr G, 19n+. (TR-1) 
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The Respondent on June G, 19GS, fik>cl a11 a<: tiGn m 
the District Court of Salt ·Lake County for a diYorc<' 
against the Appellant, asking for the custody of tl11· 
minor child, who "'as then three years old, and alleging 
in her Complaint that the minor child 'nu,; in tlie out-
of-state custody of the Appellant. (TTI-1) N"o 
was served at this time. On .January 8, 1%9, Appellant 
filed an action for divorce against Rt>s1iondent in Cali-
fornia asking for the custody of the said minor child. 
and alk·ging that the child was tlwn in his custody. On 
January 13, 19G9, Respondent amended her Complaint 
in lwr utah adion and Appellant 'ms personally sern·d 
in that action in California on .January 27, 1%9. (TR-U 
On January 20, 1969, Responclt'nt was lJ€l'Sonally servt·d 
\vith summons in the California artion and subs('tlllPntly 
made her appearance then,in. On 1%9, Hes1rnn-
dent appeared personally and (•nh•red liy arnl throng-11 
h<>r counsel, her appearanee in the California adion arnl. 
in open Comt, stipulated that the custody of the minor 
child remain with the Appellant, and that she would not 
remove the child from the State of California without 
the consent of the Court. Notwithstanding the stipula-
tion of Respondent and of counsel and the Order of tlll' 
California Court, the Respondent a, in June, 19W, 
under the guise of g·etting the child some clothes, spirifrd 
the child mrny from the sister of tht> Appvllant; she clid 
take the child back to Utah, and start<>d to live undPl' 
an assumed nainP, to-wit: :Mn;. Noah Ca:-;<:>. (H-+7) On 
May 13, 19G9, Carl NPm<>lka witl1dn;w as l'('spomknt's 
<'OUnsel. X o Utah Connst>l appeared of rPconl. On .Jun'' 



)1, 19ti9, the appellant filed a Writ of Haheas Corpus 
to n•gain the custody and possession of the minor child. 
IJn .June 20, 19G9, Appellant filed a notice of the pro-
ceedings in the California action in the Utah action. 
(TR-10) R<>spondent could not he found to be served 
on thP first \\Tit \\·hi ch was to he heard on June 23, 1969 
( ( H C )-TR-3), so another writ was issued on July 2, 
1%9, to he heard on July Ith at 2 p.m. ( (HC)-TR-4) 
f{0spondent ,,·as served with a copy of the writ on July 

1%9. ( (HC)-'l'R-;)) Nothwithstancling that no default 
dirnrces werP to be heard that on the morning of Monday, 

7, 1%9. RespondPnt rushed to court and, with-
out noticP to ap1wllant's connsel, had Honorable 
.Jos<'ph G . .Tt>ppson, the trial court judge who was to hear 
tlw writ at :2 1u11. that SaJlll' aftPrnoon, Pnter the default 
of' .Appl'llant, an<l grant a <linlI'tP to n,spondent and 
n•s(•rye thP issue of custody until the hearing on the 
writ that aftPmoon. The default divorce action was 
<·onceale<l from ap1wllant until after Habeas Corpus 
l1Parings \\·as completi•d. 

POINT I. 

THE COURT ERRED IN DISCHARGING THE WRIT 

OF HABEAS CORPUS. 

'l'he trial court ignorP<l the Order of the California 
eonrt rPstraining the RPspondPnt from taking the minor 
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child out of the State of California and made ficidir 
that the California court was without jurisdiction be-
eause the appellant was not a resident of the state of' 
California when he commenced the California action. 
(R-14, 15) ·we submit that this ·was an erroneous find-
ing of fact. A fair survey of the record indicates that 
he was physically present in California for the year pre-
ceding the filing of the action except for a temporary 
absence of <>ight weeks. ( 'l'R-35) A large portion of 
\\-hirh ht> spPnt de<•r hunting. (TR-2G) 

He was ernr>loyPd only in California and paid hi:-: 
California income tax for the yPar, 19G8, which pn·-
('Pded the filing of the action. (H-25, 3:-:l) The California 
Court found him to he a rPsid<·nt and n·s1>oncl<·nt so 

aclmitted \YhPn shP apJJPart>d in 01 ><'II Court nrnl askPd 
for affirmative relief, to-wit: f'ustody of th(• eliild. ( R-:-3S) 
llfarc·h 17, 1969. 

In any event, Respondent's case in this attack on 
the jurisdiction of the California Court \ms defectiw 
in that she did not plead and prove the California Statt1-
tory Law in this respect to prove the }pngth of ti11w of 
the California residence requirement. Utah will not take 
judicial notice of the statutes of another state. Shurtliff 
v. Oregon Short Line R. Co., (j(J U. Hi1, 241 P. 

Dichson v. 11/ullings, GI) U. 282, 241 P. 840, 4;3 A.L.H. l :3ti. 
Nor \Yill the rule that in the absenee of proof of foreign 
statutory law, it is presumC>d that the law of thP forPign 
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,inris•Udion is the same as the law of the forum since 
the residency period in rtah is only three months. 

Although a litigant ('annot conf Pr jurisdietion upon 
a Court by ('Om:ent, it is WPll st'ttlPd that a parent can 
waive it's right to custod>·· 

StatP of Pl rel. Slit>rrnan Ernest Lessley 
TIPlator \'. Dist rid Court Gallatin County, et al., 
HP:-:ponrll'nts :n'-: P.:2d :171 Pfontana, 

:\ot only did tlH· Ht·s1•oncl<'nt spirit the minor ehild away 
in yiolation of tlit> California Onlrr, it was also in vio-
lation of an Orcll•r \\·liidt sll<', licjrsrlf lrn<l stipulated to 
rn opPn f'nmt. (TR Exhibit 1) 

Amwllant siµ;m·d a \'PrifiPd Complaint in California 
alleging ltis rPsidenf'('. This "·as subst•quently proved to 

California Court's satisfaetion. Hespond(•nt herself 
asl·a·d the California Comi for affinnatiw relief in that 
;;Ii<• rnaclP a motion for the tl·111porary eustod>· of the 
lllinor C"hil<l. ( R-21>) 

ln any Pvent thP lm\·pr eonrt was lPaning on a slen-
dl'r n•pd to up:-:Pt tlw jmisdietion of tlw California court 
on tlw basis of app<'llant's obtaining a lTtah r<>sidf•nt 

lnmting li('PTISP in thP foll of l 9fis. 'rlw r<'eord shows 

l1P was working in California and wa:-; liYing there and 

pai<l hi:-: ,;late in('()lllP tax tlwr<'. 'fltp lmn·r court rPsolvP<l 
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for transitory evidence of mental intentions to abrC>gate 
California residency in order to obyiate tlw t>ff ect o, 
the California order and to avoid the issue of Respon-
dent's blatent "seize and run" conduct in resrwct to tlw 
custody of the minor child. 

POINT II. 

THE COURT ERRED IN NOT SETTING THE DEFAULT 

ASIDE. 

The lower court did not havP jurisdiction to E'nter 
the default against the appellant in Civil Case> 18000R. 
The summons was sen'Pcl upon appellant was de-
fective and void under Rule no's 4 arnl 5, U.R.C.P. ThP 
shf'riff did not endorsf' tht> dafr, plar<· of service, time, 
and his official titlP thPn·to OJI appPllant's c·opy. 
Failure to do so dt>privPs tlw court of jurisdietion and 
is fatal. Thomas v. District Court of Third Judicial Dis-
trict in and for Salt Lakr County at, 110 Utah 245, 171 P. 
2nd 667; To.ZlJrrt v. Utah Sand and Grai·rl Prod11Cfs Cor-
poration, 402 Pac. 703, l 6 Ut. 2nd 407. The sPrvice of 
process must comply with the rnlt'S of tlH' la\\' of th(• 
forum. In California the clerk of th<• court issuPs th(' 
summons. (R-31) BecausP of our practice, Prnlors<•rne11t 

hy the process Sf'n'H is indisrH'nsahl<> in onkr to giw 
some evidE>nce of thf• official eharact<>r of tlw 1mpPrs 
appearing on its faep otlwr than the signatun• of an 
agent (attorney) for tlw appro\·ing litigant. 
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At any rate in the Thomas case, it was held that 
such service without endorsing on the Summons where 
it was served, upon \vhom it was served, the date of 
service, and the server's official title is fatal and there 
is no reason for a cliff erent rule for service outside the 
State where personal service is a substitute for publi-
cation. 

Regardless of the validity of the entry of the de-
fault judgment, as a matter of equity, the lower Court 
should have granted Appellant's timely Motion to Set 
the Default Aside. of the technical rules 
of Court in custody cat-:es, thf' welfare of the children 
have· always lwen of paramount conc0rn and appellant 
should het•n lward in this regard. The Affidavit 
and proposed answn of the apjwllant in support of his 
motion to sd asicll• the default raised grave issues as 
to the Respondent's fitness with regard to the custody 
of the minor child. ( R-40) It is alleged that the Re-
spondent is a heavy user of alcoholic beverages and a 
user of dangerous drugs and she has attempted suicide 
on several occasions and has made threatening state-
ments pertaining to herself and the minor child. She 
\\·as living under the nm1w of rs. X oah Case in cir-
<·nmstanees whieh warrantt-d a n•viPw. 

Although the 'l'rial Court, in the morning reserved 
a ruling on th<' issue of custody until the hearing of the 
Writ that aft(•nioon as to the R('sponcl0nt's fitness for 
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custody. The fitness of the respondent \\'as newr tri<·d 
at either proceeding \\Thich entirely ignored the v;elfar!' 
of the minor child. (R-50, 51) The lower Court's n·-
rnarks in connecting with the appellant's taking the e1iild 
from the State \\Tere not justified hy any of the testi-
mony at no time was the appellant undPr any utalt 
Court order not to remoye the ehilcl from the State. 
In fact, in both Respondent's Complaint and in her 
Amended Complaint, she alleged that the Appellant ha<l 
the custody of the minor ehild and was out of state. 
(R-1, ±) The la\\- is well settled that upon a timelr 
Motion and for good eam:e shown, a D0fault .J udgrnent 
will lw set asid<>. 

See YS. <tibonite 1± l-.2d fi2, :rn; 
Pa<'. fi:-i 1. 

'l'he granting of the Default Judgment at 10 A.l\L 
knowing all parties would appear at 2 p.m. and the 
advising the Appellant after the second hearing that a 
Default Judgment had been taken at 10 A.l\L that morn-
ing certainly was arbitrary. Then, refusing to set same 
aside on immediate Moton was an abns<' of di 

CON( 'LLTSTOX 

'Po recapitulate, the facts of tlw instant case show 
that the respondent, in defiance of a California Court 
Order to which she hersrolf ha<l stipulat<>d 
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nrnl < ':indE•stirn•ly st>ize(l th(• minor ('hild from the lawful 
,·u.-:tod,\· of thP App<'llant and sought a lllOVe to a mon· 
1•11uitahl1• havPn favorahl<' in tlw !oral forum to litigatP 
the issrn• of cnstocly and slw fnrthn, tlirongh thP use of 
legal tPchniralities arnidt>d ewn the litigation of this issue 
in hoth of thesp ('onsolidafrd CasPs. It is submitted 
that to place a quiett1s on tl1es1• "seizP and nm" casPs, 
t]J(' ·writ of Halwas Corpns of thP AppP!lant should haw 
li<·Pn granfrd. OtlH•rwisP, thP orders of a foreign Court in 
these matters hecorne mE•re prPdatory, idle vaporings and 
make a 'cat and mouse' ga11w out of the issrn_• of custody 
\1·ith the parents playing "seize and nm" "·ith the child 
HR ]1a\\'n. 

It is fnrthPI' suhmittt><l that in any <·wnt, the wel-
farp of th<' child and thP fitnt>ss of the parPnts \n•rp nevPr 
litigah·d in tl1(' loeal forum. 

Respondent respectfully requests that the Writ of 
Habeas Corpus be made permanent or, in the alterna-
tive, that the Default be Sf't aside and that there be a 
}waring on the merits. 

Resp0ctfully submitted, 

LELAND K. WIMMER 
1\IARK S. MINER 

GOO Utah Savings Trust Bldg. 
Salt Lake City, Utah 

Attorneyc; for Appellant 
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