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: IN THE SUPREME COURT 
I OF THE STATE OF UTAH 
I 

LYMAN GRAZING ASSOCIA-
TION, a corporation, 

and Appellant, 

vs. 

GEORGE ,;v. SMITH, ELEANOR 
X. Sl\IITH and KEITH SMITH, 

Defendants and Respondents. 

BRIEF OF APPELLANT 

Case No. 
11849 

STATEMENT OF KIND OF CASE 

This is an action to quiet the plaintiff's title to the 
'\Teir Hickey" and "Parley Madsen" irrigation ditches 
and for damages against the defendants for wrongful 
use of such ditches. 

DISPOSITION IN LOWER COURT 

. 'fhe trial court granted to the defendants the right 
ro convey water in the ditche!) and awarded damages 
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to them, but did not determine whether the plaintitl 
owned the ditches or had the right to use them. 

RELIEF SOUGHT ON APPEAL 

The plaintiff seeks to reverse the judgment will f 

directions to the trial court to enter a decree quietin 1 

its title to the irrigation ditches and restraining tni 
defendants from using them. 

STATEMENT OF FACTS 

The appellant will be referred to as the "plaintiff1 
and the "respondents" will be ref erred to as the defena· 
ants. The transcript will be referred to as "Tr." aui]. 

the blue files which contain the pleadings, finding1. ! 
judgment and copies of certain exhibits will be refeml r 
to as "R." 

The New Hickey ditch diverts water from It 
West Fork of Beaver Creek in Summit County 
used to irrigate land in Utah and Wyoming. Til:f 

Parley Madsen Ditch hereinafter referred to as In: 

"Madsen" ditch diverts water from the same creeKj\ 
a point about 30 feet downstream from the New Hick· 
diversion and the Carter ditch referred to in them· 
dence diverts from the same creek at a point 
Madsen ditch. (Tr. 14, 21 ) The locations of the ditcnr 
are shown on Ex. 1-P. The New Hickey ditch anal\ 
Madsen ditch come together in the Northeast Quarli i 
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.... 

,if Section 25 shown on the Map, Ex. 1-P, (Tr. 34) 
:ind the Madsen ditch flows in a northerly direction. 
The ditch below the confluence of the New Hickey 
:ind Jladsen ditches is designated on the map as "Par-
le..· :IIadsen ditch". This ditch was in existence and use 
II; mm when witness Harry Buckley first became ac-
quainted with the area and has been used for the irri-
iatiou of the land now owned by the plaintiff ever 
,ince. (Tr. 52) In 1953 when the State Engineer 
'Lirreyed the area for the purpose of a statutory deter-
mination of the water rights in Beaver Creek there 
were turnouts for laterals to irrigate the plaintiff's 
land (then owned by Joe C. Hickey). (Tr. 15, 16, 
·)') 23) ... , . 

The New Hickey ditch was constructed by Joe 
C. Hickey about 1955 and was used by Mr. Hickey to 
carry water to the Madsen ditch which as indicated 
abo\'e carried it to the Hickey land in Section 24 shown 
rin the Map Ex. 1-P. (Tr. 51) 

As shown on the map and as explained by state 
adjudication engineer Donaldson the defendants' land 
in 1953 when the survey was made was irrigated by 
means of the Carter ditch which diverts from the West 
Fork of Beaver Creek about 2000 feet below the New 
Hickey and Madsen diversions. (See Ex. 1-P) The 
Carter ditch was used by the defendants until the 
changes in the headings and ditches were made by the 
rlefendants which precipitated this suit. (Tr. 16, 17, 
23)' 

3 



In 1961 Joe C. Hickey and his wife mad e an 1 

agreement to sell the land and the water rights now • 
owned by the plaintiff to Lewis H. Larsen, Dorothi : 
G. Larsen, his wife, Bette G. Larsen Bowes 
W ana Lee Larsen and Lewis H. Larsen, Trustee. 
(R. 74-82) Ex. 8-D. The agreement contained the 

1 

usual provision for retention of title by the Seller> 
until payment of the purchase price. (R. 79) Tht 
Buyers were given possession on June I, 1961. 

It was stipulated in open court that before the \ 
purchase of the Hickey property by Larsen " .... 
Joseph Hickey had ownership of the Parley Madsen 
ditch and the right to use water out of the Parley 
Madsen ditch as it was then located .... " (Tr. 31, 321 , 

The deposition of Lewis H. Larsen was read into : 
the evidence at the trial. (Tr. 103) Mr. Larsen tesli· ; 
fied, over the objection that it was hearsay made at the i 
time the deposition was taken and at the trial (Dep 
p. 8, Line 20, Tr. 104), that in 1962 he had a telP· 
phone conversation with defendant Keith Smith relat· 
ing to the moving of the defendants' water from the 
Carter ditch into the New Hickey and Madsen ditches 
The following is quoted from the deposition: 

" ... Q. What was said between you and Keith 
at that time? 

A Oh I had asked Keith to show me 
he like to move the ditch. I told hudn Wt 

h . 1 f bl . th eadows own was a vmg a ot o trou e m e m b 
there where his ditch went through. These ea· 
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vers kept damming his ditches off and flooding 
my meadows and making a regular swamp down 
in there. And he said if he could move it up on 
the higher ground, it would help him and help 
me both. And I met him out here on this prop-
erty and we walked this ditch out, and there was 
an ·old ditch going down there-

MR. BACKMAN: May the record show Mr. 
Larsen was pointing to a line called the New 
Hickey Ditch and running through the west half 
of the east half of Section 24. Okay. 

THE 'VITNESS: There was already a ditch 
there, so I told him I could see it would do no 
harm to this property and it would help my 
meadows considerably if he would clean this out 
big enough to handle his load until he got down 
to here at the end of the present ditch. He'd have 
to make a new ditch, stay along the fence and 
make the curve and follow the fence and go down 
the edge back to his original ditch, join his origi-
nal ditch here. 

MR. BACKMAN: All right. May the record 
show that Mr. Larsen-

THE WITNESS : And I walked it out with 
him and agreed to do that, and I watched him 
as he-a few days later when he came in and did 
the work and everything seemed satisfactory .. " 
(Deposition of Lewis H. Larsen, pp. 10, 11) 

The court reserved his ruling on the admissibility 
of this evidence. 

There is no evidence that the owners of the title 
to the land which was sold to Larsen agreed to the use 
by the defendants of the New Hickt:y and Madsen 
0itches. 

5 



The dates relating to the defend , , 
11 d • h a ege rig t to use the two ditches are: 1 

Construction of Madsen Ditch (Tr. 51)-Prior i 

······················································--·---to 19l!l , 

Construction of New Hickey Ditch (Tr. 51)-. 
-········· ·· ·· -····· ... --. --- --- -- . .. . .. . . between 1953 and l9jj , 

Sale agreement Hickey to Larsen (R. 74, fa 
8-D) --········ ................................ May 26, 196! 

Conversation between Larsen and Keith Smit\1 

about using ditches (Larsen dep. pp. 10, 11! : 
- ................................................................ 1961' 

Defendants built new heading and enlarged 
ditches (Tr. 114) ........................ 1962, 196i 

Larsen quit claimed to Beehive State Bank (ao1. 
of title, Ex. 6-P, pp. 492 and 494) .......... · 

.......................................................... July 26, ' 

Application to state engineer for change of de· 
f endants' point of diversion from Carter , 
ditch to New Hickey ditch 

.................................................. October 23, 195:) 
Final decree adjudicating water rights on Beaver 

1 

Creek awarding water rights and . 
Madsen ditch to Joe C. Hickey and wilt 
(R. 82) .......................... September 25, 1961 

Deed from Joe C. Hickey and wife of land water 
rights, easements and to 

Beehive State Bank (Abs. of title, Ex. 6-P. 
pp. 495-498) ............................ April 30, J96i 

Deed from Beehive State Bank to plaintiff co\ 
ering lands, water rights and appurtenance' 

.. .. .. I96i 
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Keith Smith testified that in 1965 he told Jack 
Buckley, then the manager of plaintiff association, that 
the plaintiff should pay part of the cost of repairing 
the headworks of the New Hickey ditch and of en-
brging that ditch and the Madsen ditch and he sug-
aested payment of $100. (Tr. 150) This was about 
b 

one-half the cost. (Tr. 150) In the Spring of 1966 
Keith Smith told Mr. Phillips, an officer of plaintiff 
that the defendants were taking over the ditches. (New 
Hickey and Madsen) (Tr. 77) On May 10, 1966 the 
plaintiff filed a temporary change application No. 66-
2i to change its point of diversion from the Madsen 
ditch heading to the New Hickey ditch heading. (Tr. 
J.1) A hearing was held before the state engineer and 
this application was approved July 8, 1966. (Tr. 43) 
A few days later the plaintiff constructed a new head-
ing for the Madsen ditch below the New Hickey 
heading and since then has diverted water entirely 
through the Madsen ditch. (Tr. 197) 

The state engineer appointed Willard J. Stringer 
water commissioner on the West Fork of Beaver Creek 
in 1966 and he has distributed water to the plaintiff 
and to the defendants since such date. (Tr. 97-99) 

The defendants alleged in their amended answer 
:inil l'ounterclaim that during the year 1962 the defend-
ants entered into an oral agreement with Lewis H. 
!Dude) Larsen, who was then the owner of and in pos-
session of certain property described in the complaint 
which said Larsen was purchasing under a real estate 
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contract from Joseph C. Hickey for the reloc t. 
h 

a IOn ,J1, t e Carter ditch. (R. 17, 18) 1 

The defendants further alleged in their amendeu' 
answer and counterclaim that they had been and 
be damaged in the sum of $5,000.00 by plaintiff's intti 
ference with their rights in the use of their water 1, an.J 

that plaintiff had at times cut off the flow of water 1, 
them. They also alleged that they had been re1iuiit•, 
to employ an attorney to represent them in this actiii:. 

and that $2,500.00 was a reasonable attorney's fee, 

(R. 19) 

The trial court decided that Larsen as contrarr 
purchaser "occupied a status which enabled him t 

effectively transact business with the defendants reb 
tive to the Hickey ditch and its extension," that Larm 
and Keith Smith for a valuable consideration madeaL 
arrangement which resulted in the abandonment 11'. 

the Carter ditch by the defendants and Larsen's r1•: 

sent to their use of the relocated ditch, that the relocat11

•

1 

and enlargement of the Hickey ditch was an accom i 

plished and visible fact when the plaintiff 
land " ... through which the ditches proceed." (R.:J.l 

The court further decided that the defendan1· 
were entitled to an attorney's fee for services renderr: 
in obtaining an injunction " . . . and related 
but that the defendants are not entitled to an attoroe: 
fee . . . for services in this action and directly relair 

matters." (R. 33) 
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With respect to damages the court said, "6. That 
defendants' evidence of damage to crops is indefinite 
as to extent and amount. Both counsel may want to 
l:ilk lo me further in this regard. If so, I will arrange 
tilne. I will also consider reopening for additional tes-
timony." The case was not reopened for additional 
testimony. (R. 33) 

Findings of fact, conclusions of law and a judg-
ment following generally the memorandum decision 
summarized above were filed. (R. 34-40) 

The plaintiff filed timely objections to the find-
ings, conclusions and judgment upon the following 
grounds: 

l. That the court made no findings, conclusions or 
judgment determining whether the plaintiff is the 

' owner of or has an interest in the Madsen ditch and 
' the New Hickey ditch, both of which are described in 

the complaint. 

2. That the court did not determine the interest, 
if any, of the defendant in either of such ditches but 
entered a judgment granting to the defendants, " .. . 
the right in the Hickey Ditch and its extension ... " 

3. That it cannot be determined whether the plain-
i tiff and defendants are co-owners of the ditch and if 
. 50 what percentage of ownership of the ditch is owned 

hy each. (R. 43) 

The plaintiff moved to amend the findings, con-
rlusions and objections to set out with particularity the 
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plaintiff's and defendants' ownership of and rights in 
N Hickey Madsen ditches. ( R. 43, 44) The 

obJect10ns and motion were denied. (R. 49) 

STATEMENT OF POINTS 

1. A permanent right to use a ditch is real estate 
and cannot be transferred by parol. 

2. The court erred in admitting the testimony ol 
Larsen and Keith Smith regarding use of the New 
Hickey and Madsen ditches over the objection that 
it was hearsay. 

3. The contract purchasers, Larsens, had no legal 
authority to grant to the defendants the permanenl 
right to use the New Hickey and Madsen ditches. 

4. The defendants are bound by the final deem 
adjudicating to plaintiff's predecessor the use of the 
Madsen ditch. 

5. The approval by the state engineer of applica· 
tion No. a-4379 did not create a right in defendants tr 
use the New Hickey and Madsen ditches. 

6. The court erred in awarding damages to thi 

defendants. 

7. The court failed to make findings of facto: 
all material issues. 

10 



ARGUMENT 

1. A PERMANENT RIGHT TO USE A 
DITCH IS REAL ESTATE AND CANNOT BE 
TRANSFERRED BY P AROL. 

As indicated in the statement of facts the parties 
1tipulated in open court that before the purchase of 
the Joseph Hickey property by Larsen, (referred to in 
lhe transcript as Joe C. Hickey), Joseph Hickey, 
plaintiff's predecessor in title, had ownership of the 
jfodsen ditch and the right to use it as it was then 
located. (Tr. :n, 32) The defendants contended and 
the trial court found that, "Because of the excessive 
water on a part of said lands caused by Beaver Dams, 

! Larsens and Smiths decided it would be to the best 
interests of both that the ditch be relocated." (Finding 
Xo. 3, R. 35) The court further found, "That at the 

. , sole cost and expense of defendants Smiths and as 
1 <lirec:tecl by said Lewis H. Larsen, the said defendants 
1 Smiths relocated said ditch . . . " (Finding No. 4, R. 

!l5) The conclusions of law are in the language of 
the court's memorandum decision. 

When the findings are read in the light of the 
court's memorandum decision it is apparent that the 
court decided that the oral permission given by Larsen 
tu Smiths to carry water in the New Hickey and Madsen 
ditches followed by enlargement of the ditches before 
the plaintiff acquired the Joe C. Hickey land created 
a permanent right m defendants to use the ditches. 
This was error. 
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Section 25-5-1, 
vides: 

I 
Utah Code Annotated 1953 , I , l I 

"No estate or interest in real property, otnti 

1

1 

than leases for a term not exceeding one yeai, 
nor any trust or power over or concerning r 

1 t . ea . 
proper y or many relating thereto, ! 
be created, assigned, surrendered or 
declared otherwise than by act or operation of ! 
la"'.', or by deed or in writing 

1 by the. party creatmg, grantiug, assign· i 
surrendermg or declaring the same, or · 

!awful agent thereunto authorized by 11ri:. ! 

mg. 

A right to use a ditch is an easement and an east· 
ment is an interest in real estate. 

See Kinney on Water Rights, 2nd Ed. Sec. 91! 
We quote: 

"Rights of way over private lands for the con· 1 

struction and use of ditchs, canals or other work> ' 
may be acquired by contract between the on:. 
seeking the right, and the owner of the lauJ 
based, of course upon the consent of the latter • 
The right of way being an easement m:er th; 
land, the general law of contracts applies M : 
securing rights of way for these i 
applied to the acquisition of rights of way 
other purposes. To become a · 
ment the right of way must be acqmred h) t' 
deed or as a result of an executed 
founded upon a good and sufficient cons1derJ· 
tion, to entitle the party seeking the right to'., 
specific performance of the by,,the cotu. 
or by operation of law by prescription. 
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It will be noted that an interest in real estate can 
be transferred only by a deed of conveyance in writing, 
by executed contract with the owner, or by operation 
of Jaw. Sfe Mannix vs. Powell County, 75 Mont. 202, 
m P. 568. Admittedly there was no deed or con-
reyance of an exclusive right or any right in the New 
Hickey and Madsen ditches or either of them, and 
there is no pleading or evidence of transfer of title 
to real property from Hickey to the defendants by 
op,eration of law. There has been insufficient time 
for a prescriptive right. No ditch right has been trans-
ferred under the plain provisions of the statute quoted 
above. 

The map Ex. 1-P and the abstract of title Ex. 6-P 
and the testimony of Harry Buckley (Tr. 51) shows 
that the ownership of the land traversed by the New 
Hickey and Madsen ditches and the extension thereof 
was as follows: 

Section 25-United States 
S\VlAfSEl)t, Section 24-United States 
N\¥1AfSE1;4, Section 24-Harry D. Buckley 
SW%NElj4, Section 24-Harry D. Buckley 
NW%NE1)!, Section 24-Harry D. Buckley 
NE1/,1NEl/-±, Section 24-J oe Hickey 
NWlAfN\i\Tl)t, Section 19-J oe Hickey 

The users of the New Hickey and Madsen ditches 
had an easement for carriage of irrigation water. The 
f act that Larsen, while a contract purchaser from 
Hickey, authorized the change of location of the ditches 
dirl not establish a contract "with the owner" within 

13 



the meaning of the rule. Even if Hickey, the user 
01 

the ditch with a decreed right to use it had authorizea 
the change it would not have been binding on tht '

1 

United. States and D. Buckley! Neither Larsen i 
nor Hickey had any right to grant an easement lur 

the construction and enlargement of the ditches on thr 
lands of the United States and Buckley. The case mmt 
be reversed for this reason alone. 

2. THE COURT ERRED IN ADMITTING 
THE TESTIMONY OF LARSEN AND KEITII 
SMITH REGARDING USE OF THE NE\\' 
HICKEY AND MADSEN DITCHES OYER. 
THE OBJECTION THAT IT 'VAS HEARSAY. 

1 

Both the testimony of Lewis H. Larsen quoted 
in this brief above fromi::s::osition (pp. IO, 11) ano na ,t;lt 
the testimony of Keith (Tr. 106-111) as to con-
versations with Larsen not in the presence of any repre-
sentative of the plaintiff were and are inadmi.Ysi/Jle 11., 

hearsay, unless such testimony falls within an excep-
tion to the hearsay rule. The exceptions are listed in 
Wigmore on Evidence, 3rd Ed. Volume V, pp. 208· 

209. They are: 

I. Dying Declarations. 
2. Statements of Fact against Interest. 
3. Declarations about Family History. 
4. Attestation of a Subscribing Witness. 
5. Regular Entries in the Court of Business. 
6. Sundry Statements of Deceased Persons. 
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lt I 
I 

Ti I 

11 

1. Reputation. 
8. Official Statements. 
9. Learned Treatises. 

10. Sundry Commercial Documents. 
11. Affidavits. 
12. Statements by a Voter. 
13. Declarations of Mental Condition. 
14. Spontaneous Exclamations. 

G It is clear that the testimony in question does not 
, 1 fall within any recognized exception. 
ll 

1\' In the case of Cook vs. Rigney, 113 Mont. 198, 126 
R . P.2d 325, which was a contest between two claimants 
\'. 

1 
!o real estate, an effort was made to put in evidence 
certain declarations made by a former owner, J. W. 

ed Cook. The court said: 
10 

'£· 

:p· 
lli 

)8· 

"The statements allegedly to have been made 
by J. ,V. Cook were patently hearsay, and un-
less they come within one of the recognized ex-
ceptions to the hearsay rule, they were not com-
petent for any purpose.-To make such decla-
rations admissible, as repeatedly said by this 
court, the party offering such testimony must 
show that the declarations were made while the 
declarant was holding title to the property in 
controversy; that the declarant was, in fact, the 
grantor of the party against whom the declara-
tion is offered; and that the declaration was 
against interest." 

As shown by the abstract, Larsen was not a grantor 
!ri the chain of title and was not the grantor of Lyman 
Grazing Association. (Ex. 6-P) 
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See also, Savage vs. Nielsen, 114 Utah 22, Hi; 
P.2d 117. 

The court clearly erred in admitting the hearsai 
testimony of Larsen. · 

3. THE CONTRACT PURCHASERS, LAR. 
SENS, HAD NO LEGAL AUTHORITY TO 
GRANT TO THE DEFENDANTS THE PER. 
MANENT RIGHT TO USE THE NEW HICK 
EY AND MADSEN DITCHES. 

The sales agreement between the Hickeys, vendor>. 
and the Larsens, purchasers, dated May 26, 1961, gar 
the purchasers the right of possession of the Hickt! 
land, ditch rights, water rights and appurtenanm. 
but pl'ovided that the legal title would be retained b!· 

the vendors until payment in full of the purchase price. 
( R. 79) Assuming for the sake of this argument on!) 
that the hearsay testimony of Larsen and Keith Smitl1 
was admissible nevertheless such testimony does not 
create any permanent legal right to use the ditches 
question. First, the testimony of Larsen quoted abon 
and of Keith Smith is very general and does not sho11 

an intent to create a permanent right and, second tht 
purchaser Larsen had no ownership of the propert; 
which would enable him by his words or act 
to change the fee title to the land subject to an 

easement for the Carter ditch from one locatioi· 
to another location or to grant a permanent right !: 

defendants to take their water through the New Hicker 
and Madsen ditches on the land owned by Hickey. ,.\· 
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we have pointed out above, neither Larsen nor Hickey 
could impose an easement on the land owned by the 
[nited States and by Buckley. 

It is fundamental that a person cannot by his acts 
ur conduct confer on a third person a greater right 
than he possessed. Lesser vs. Dame, 77 Miss. 798, 26 

961. In the case of Chandler vs. H amell, 67 
1068, a purchaser in possession of land under 

a sales agreement permitted a third party to construct 
:1 building on the property. The court held: 

·'A purchaser in possession of land under an 
executory contract of sale cannot, without the 
consent of the vendor, create a right in a third 
person to erect thereon and remove buildings 
placed on blocks and posts." 

Larsen's right as a purchaser was a possessory 
right only until he got the fee simple title and he could 
permit the defendants to use the ditches only while he, 
Larsen. had possession. He had no authority to change 
the basic property rights by changing the location of 
a permanent easement. 

i. THE DEFENDANTS ARE BOUND BY 
THE FINAL DECREE ADJUDICATING TO 
PLAINTIFF'S PREDECESSOR THE USE OF 
THE MADSEN DITCH. 

. The pages in the general adjudicaton of water 
rights in the "\Vest Fork of Beaver Creek (R. 136) 
shnll' that on the date of the decree, September 25, 
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1964, Joe C. Hickey and wife were the owne · rs ot ., 
right to convey their water under right No 1 . • j]., 
through the "Parley Madsen Ditch." Such a detrt: 
speaks as of its date and is conclusive proof of the rigti 
to the use of the ditch as of that date. There has bm 
no proof by the defendants of any fact which woulc 
defeat the plaintiff's right of use of the Madsen dittf

1 

since September 25, 1964. The converse is true. Thur 
is no proof of any fact or event which occurred sin11 

September 25, 1964, which would create in the defenJ. 
ants the right to use the ditch. The defendants 1rert 

parties to the decree and their water rights and ditd1 
rights were likewise adjudicated in the Carter ditcn.' 
( R. 134) All parties were bound by the decree. 

5. THE APPROVAL BY THE STATE 
GINEER OF APPLICATION NO. a-4379 DID 
NOT CREATE A RIGHT IN 
TO USE THE NEW HICKEY AND MADSE:\ 
DITCHES. 

Keith Smith testified that he used the New Ricke) 
ditch and the Madsen ditch to carry the water he wai 

entitled to carry in the Carter ditch during the !9IJ·: 

irrigation season. He filed no change application wi!u 
October 22, 1963. The statute, Section 73-3-3 eta\ 
Code Annotated 1953 requires the filing of a changr 
application before changing the point of diversion fron; 
one ditch to another and provides: 

" ... Any person who changes or who 
d. · place tempts to change a point of ivers10n, 
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purpose of use'. either or 
rarily without first t? the state eng:1-
neer in the manner herem provided, shall obtain 
110 right thereby and shall be guilty of a mis-
demeanor, each day of such unlawful change 
eonstituting a separate offense, separately pun-
ishable . . . " (emphasis added) 

The application was approved April 3, 1964, when 
ihe applicant for the first time could legally, from a 
1cater right standpoint only, change the point of di-
rers1on. 

The New Hickey and Madsen ditches were pri-
rately owned and the state engineer had no power or 
authority to permit one water user to use another 
1rnter user's ditch or to enjoy an easement belonging 
to another. The state engineer's power and authority 
are stated in Section 73-2-1 Utah Code Annotated 1953 
as follows: 

"There shall be a state engineer, who shall be 
appointed by the governor by and with the con-
sent of the senate. He shall hold his office for 
the term of four years and until his successor 
is appointed and qualified. He shall have general 
administrative supervision of the waters of the 
state, and of the measurement, appropriation, 
apportionment and distribution thereof. He shall 
have power to make and publish such rules and 
regulations as may be necessary from time to time 
fully to carry out the duties of his office, and 
particularly to secure the equitable and fair ap-
portionment and distribution of the water ac-
cording to the respective rights of appropria-
tors ... " 
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It is apparent from the wording of the statute 
1 

from the cases construing it that the state eng· mee1 
an administrative officer only with authority to m: 
decisions which do not and cannot create or d · est1 
vested property rights. 

United States vs. Fourth Judicial DistrictCuu 
121 Utah 1, 283 P.2d 1132. 

Lit,tle Cottonwood Water Co. vs. Kimball, 76 l't 
43, 289 P. 116. 

American Fork Irr. Co. vs. Linke, 121 1Jtah ( 
239 p .2d 188. 

Section 73-1-7 Utah Code Annotated 1953 per!DI 
a water user to make use of another person's ditch whi1 
is already constructed upon compensating the own 
of the ditch and Section 73-1-6 Utah Code Annota!1 
1953 grants the right of eminent domain to cons!rn 
a ditch across another person's land. In this case !I 
defendants erroneously assumed the right to take on 
another person's ditch and to construct a new <lite 
without complying with the law cited above. The tri: 
court's findings relating to the action of the state eni 
neer (findings Nos. 4 and 6) ( R. 35, 36) have i: 

relevancy to the questions here involved and do no 
support the conclusions and judgment. 

6. THE COURT ERRED IN AWARDIXt 
DAMAGES TO THE DEFENDANTS. 

The court awarded damages as follows: 
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I. The defendants were required to make numerous 
h'ips from Lone Tree, 'i\T yoming to Salt Lake City 
,1n hearings before the state engineer and to consult 
their attorney. See Finding No. 6 (R. 36)-$150.00, 
Cu11clusion No. 5 ( R. 38 )-$50.00. 

2. The defendants were required to make numerous 
Jong distance telephone calls because of the acts of the 
plaintiff. See Finding No. 6 ( R. 36 )-$50.00. Con-
:1usion No. 5 (R. 38)-$150.00. 

3. Attorneys fees for obtaining a restraining order. 
Finding No. 7, ( R. 36, 37 )-$700.00 . 

.t Costs of making trips to open ditches which 
had been obstructed by plaintiff. (R. 37)-$500.00. 
testified as follows : 

On direct examination defendant Keith Smith 

" ... Q. Will you state what damage you have 
sustained? 

A. \V ell, shall I list them off? 

Q. Recite them. 

A. Attorney's fees to date relative to this matter, 
$700. For the costs, etc., $150--expenses to 
Salt Lake City for hearing, etc., $150. Now, 
this occurred in 1966, and this that I note re-
lates, then, to their forcing their way into 
the ditch and inteferring with our water, it 
has been necessary to make many trips to 
get our water past their turn-outs-pardon 
me-

* * * 
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A. The road is very rough and slow antl 
1
1 

would make it hard on vehicles; and I he]lf 
I made about fifty trips, ten miles· 0, 
about $10 a trip. This is my time aud .. 

and-tear on the truck. That would be in;. 
amount of $500. This all occurred in JW 
due to having to make the above trips. 
was necessary to ,,neglect other irrigation 
other lands;. . . (Tr. 121, 122) 

On cross examination Smith testified: 

" ... Q. Now, referring to the year 1966," 
said you had suffered damages, then, .. 
$150; what was that for? 

A. Now, there was so many phone calls I !1" 

the things were-
Q. That was phone calls over the water! 

A. Over the matters, and-yes, uh-huh. 

Q. You were complaining about someone stci 
ing your water, were you? 

A. Among other things, uh-huh, (yes). 
Q. And you were having worries yo:: 

water rights, and, so, you made $150 m ph'i 
calls? 

A. I believe there was, yes." (Tr. 156) 

* * * 
"Q. All right. Now the first item I have mtr. 

tioned in '66-phone calls, $150, over Y1
'
11 

water right problem. Now, the next item· 
also '$150'; what is that for? 

S l L k . d to hear1n:· A. For trips to at a e m regar · 
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er 
11.t 

and to see Mr. Backman, and that sort of 
thing. 

Q. Does that include the hearing before the 
State Engineer on the Temporary Change 
Application? 

A. I am not sure. 
Q. Who would know about it? 

A. Well, I would know about it, but I just can't 
recall without-from this page-whether that 
was included, or not. 

Q. You protested the temporary change appli-
cation filed by Lyman Grazing Association, 
didn't you? 

A. That's right. 
Q. And you went to Salt Lake in the summer 

of 1966 and appeared at a protest-
A. That's right. 
Q. -hearing; and testified, didn't you? 
A. Uh-huh, (yes) . 
Q. And you hired an attorney to represent you-
A. Uh-huh, (yes) . 
Q. -at that hearing. And you consulted the 

attorney on the trip? 

A. Uh-huh, (yes). 

Q. Now, is that what that $150 is for? 

A. No, it isn't. I have attorneys' fees of $700. 

Q. Okay. Now, is that attorneys' fees on the 
on the Temporary Change Applica-

tion? 
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A. No, I believe that this was in regard t , 
filin.g of a lawsuit by the Lyman 
agamst us, and we had to emplov coun 1" 
(Tr. 157, 158) J ie. 

The trial court sustained the plaintiff's objectM 
to testimony relating to attorneys fees. (Tr. l66i 

It will be noted that the only damages pleaaf 
by the defendants in their counterclaim are as fo]]011, 

"8. Defendants have been required to empJ,, 
the undersigned attorneys to represent tntt, 
in this action and will be required to exptnr1 
a reasonable sum for attorneys' fees wlur' 
is the sum of $2500.00. 

9. The defendants have done and will sufft' 
damages as a result of the unlawful acts 1 

the plaintiff in the sum of $5000.00." (R. Ii 

The items of damages awarded numbered I,;· 
and 3 listed above relate to expenses of telephonu1; 
and traveling to prepare a defense to this suit, hearu1i 
before the state engineer and attorneys fees for 
in this suit. See the quoted testimony of Keith Smitn 

Even if the defendants had established ownershi1 
of the ditches in question and an exclusive right to 11 ('. 
them (which they did not) they were not entitled to surt 
damages and attorneys fees because they were no! 

authorized by contract or statute. See 25 C.J.S., set 

50, p. 777: 

11 bl nd taxea " 'Apart from the sums a o.wa ea. ('nit. 
as costs which are considered m the title · ' . th a bsellr' Sections 184-261, as a general rule, m e · 
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ti 
I.' 

of statutory or contractual authorization, there 
can be no recovery as damages of the costs and 
expenses of litigation, or expenditures for counsel 
fees, regardless of whether the successful litigant 
is plaintiff or defendant, even though the neces-
sity of engaging in the litigation was caused 
by the wrongful act of the opposing party " 

See also Dahl v. Prince, 119 Utah 556, 230 
P.2d 328; Blake v. Blake, 17 Utah 2d. 369, 412 
P.2d 454. 

In the Blake case the court said: 

,1 • ' ••• Appellants also contend that the court 
should not have granted as damages attorney's 
fees incurred in bringing this action because re-
spondent did not ask for damages, and there is 
no contractual or statutory authority for the 
granting of attorney's fees. We agree. As a 
general rule, attorney's fees are not recoverable 

1 as damages in either actions on contract or in 
torts if there is no statutory or contractual 
authority for such fees ... ' " (R. 100, lOOA). 

The remaining item 4 covers the expense of travel-
uig to the head of the New Hickey ditch from the 
Smith ranch, a trip of 10 miles. Smith said he made 50 
trips at $10.00 a trip. (Tr. 122) This amounts to one 
dollar a mile-a ridiculous figure. It is claimed the 
trips were necessary because of the plaintiff's " . . . 
forcing their way in the ditch." (Tr. 122) The court 
rlecidecl in its memorandum decision that, "I will not 
lie able to find an exclusive right in either side for 
the use of the Madsen Ditch." ( R. 33) 

If we asume for the sake of argument only that 
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the defendants had a legal right to use the ditch ti. es utr; 
was no finding that the plaintiff was not entitleo 

1 

use them and no evidence whatever that the plaintiti 
use of the ditch caused any more trips than would ha' 
been necessary to obtain water from a common dittf 
Smith testified that his water was shut off half tt 
time in 1966 when the damage was claimed. (Tr, rn:1 

There is no evidence in the record that he was entitle 
to more water than that and there is evidence that tl 
water was distributed by a water commissioner, (R 

We submit that the award of damages was ew 
for the many reasons given above. 

7. THE COURT FAILED TO MAKE FIXD, 
INGS OF FACT ON ALL MATERIALISSrn 

This is a suit to quiet title to the ditches here ill, 
valved and to restrain the defendants from using ui 

interferring with them. It was stipulated in open cnur: 
that the plaintiff's predecessor Joseph Hickey own1;. 
the Madsen ditch before the purchase by Larsen 
the Hickey property (Tr. 29-32) and for the reasor· 
stated above the successors were not divested of ll 
ownership. The record shows use of the New Hictr: 
ditch by Joe C. Hickey (Joseph Hickey) since it Kj 

constructed and the use of the Madsen ditch from Iii 
to the time of the trial. Despite this showing the 
completely ignored the rights of the plain'tiff. The,f 

. h l . t'fs ngM ings and judgment are silent as to t e p ain z · , 
The court did not quiet plaintiff's title and did not 
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,1,i that the plaintiff did not own the ditches. This defeated 

1
, i the entire purpose of the litigation and constituted 

ill,! rerersible error. 
' I 

a;, I It is well settled that the failure of the trial court 
ld1 !''make findings of fact on all material issues is re-

rersible error where it is prejudicial. Piper v. Eakle, 
ii i8 Vtah 342, 2 P.2d 909; Pike v. Clark, 95 Utah 235, 
lt1 7j P.2d 1010; West v. Standard Fuel Co., 81 Utah 
tni: :100,17P.2d 292; Gaddis Inv. Co. v. Morrison, 3 Utah 

278 P.2d 284; Simper v. Brown, 7 4 Utah 178, 
·w 278 P. 529. 

:D. CONCLUSION 

There is no evidence to support the findings, con-
lli, clusions and judgment that the defendants have a right 
· rn: in the "New Hickey" and Madsen ditches" under any 
1url theory, The land traversed by the ditches is owned by 

the United States, Harry D. Buckley and Joe C. 
1 t': Hickey. There is no evidence that any of the land-
;ot- riirners mentioned contracted to grant the defendants 
tf. a permanent easement or had any dealings with the 
tr:' Smiths. The testimony regarding an easement by 
W'', Larsen to permit the use of the ditch does no't purport 
n: to create a permanent easement or permanent transfer 
iur: of an easement, and if it did, Larsen, a contract pur-
lnJ chaser, could not create an easement by a contract 
M which would bind the owner of the fee. The award of 
ta' attorneys fees was contrary to settled law and the award 
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of the other items of damage is not supported by an; 
competent evidence. · 

The failure of the court to make a finding anl 
judgment of the issue as to the plaintiff's ownershipanil 
right of use of the ditches was reversible error, 

The judgment should be reversed and the trii 
court directed to quiet the plaintiff's title to the diknh 
in question and to restrain the defendants from 
them. 

Respectfully submitted, 

SKEEN AND SKEES 
By: E. J. Skeen 

Attorneys for Appellant 
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