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IN THE SUPREME COURT
oF THE STATE OF UTAH

LYMAN GRAZING ASSOCIA-
TION, a corporation,

Plaintiff and Appellant,

vs Case No.
: 11849

GEORGE W. SMITH, ELEANOR
N.SMITH and KEITH SMITH,

Defendants and Respondents.
BRIEF OF APPELLANT

STATEMENT OF KIND OF CASE

This is an action to quiet the plaintiff’s title to the
New Hickey” and “Parley Madsen” irrigation ditches
ind for damages against the defendants for wrongful
wse of such ditches.

DISPOSITION IN LOWER COURT

The trial court granted to the defendants the right
© convey water in the ditches and awarded damages
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to them, but did not determine whether the plaint

i
owned the ditches or had the right to use them

RELIEF SOUGHT ON APPEAL

The plaintiff seeks to reverse the judgment w1"
directions to the trial court to enter a decree Quiety
its title to the irrigation ditches and restralmngh
defendants from using them.

STATEMENT OF FACTS

The appellant will be referred to as the “plaintifs
and the “respondents” will be referred to as the defert
ants. The transcript will be referred to as “Tr” s
the blue files which contain the pleadings, findip
judgment and copies of certain exhibits will be refer!
to as “R.” :

The New Hickey ditch diverts water fron
West Fork of Beaver Creek in Summit County arl Li
used to irrigate land in Utah and Wyoming [/
Parley Madsen Ditch hereinafter referred to & th
“Madsen” ditch diverts water from the same creek!
a point about 30 feet downstream from the New Hide
diversion and the Carter ditch referred to in the®
dence diverts from the same creek at a point belor ¥ h'
Madsen ditch. (Tr. 14, 21) The locations of the dit" tr
are shown on Ex. 1-P. The New Hickey ditch and
Madsen ditch come together in the Northeast Q" ;
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o Section 25 shown on the Map, Ex. 1-P, (Tr. 34)
ol the Madsen ditch flows in a northerly direction.
The ditch below the confluence of the New Hickey
od Madsen ditches is designated on the map as ‘“Par-
v Madsen ditch”. This ditch was in existence and use
11919 when witness Harry Buckley first became ac-
quinted with the area and has been used for the irri-
gation of the land now owned by the plaintiff ever
gice. (Tr. 52) In 1953 when the State Engineer
arveyed the area for the purpose of a statutory deter-
mnation of the water rights in Beaver Creek there
were turnouts for laterals to irrigate the plaintiff’s
lmd (then owned by Joe C. Hickey). (Tr. 15, 16,
2, 23).

The New Hickey ditch was constructed by Joe

LG Hickey about 1955 and was used by Mr. Hickey to
| amy water to the Madsen ditch which as indicated
shove carried it to the Hickey land in Section 24 shown
- mthe Map Ex. 1-P. (Tr. 51)

As shown on the map and as explained by state
wjudication engineer Donaldson the defendants’ land
1953 when the survey was made was irrigated by
teans of the Carter ditch which diverts from the West
Fork of Beaver Creek about 2000 feet below the New
Hickey and Madsen diversions. (See Ex. 1-P) The
tuter ditch was used by the defendants until the
thanges in the headings and ditches were made by the
fgiendants which precipitated this suit. (Tr. 16, 17,

In



In 1961 Joe C. Hickey and his wife made ,,

agreement to sell the land and the water rights p,,

owned by the plaintiff to Lewis H. Larsen, Dorotl |

G. Larsen, his wife, Bette G. Larsen Bowes and
Wana Lee Larsen and Lewis H. Larsen, Trustee

(R. 74-82) Ex. 8-D. The agreement contained t .

usual provision for retention of title by the Selly
until payment of the purchase price. (R. 79) T
Buyers were given possession on June 1, 1961.

It was stipulated in open court that before tl
purchase of the Hickey property by Larsen © ...
Joseph Hickey had ownership of the Parley Madsm

ditch and the right to use water out of the Parley
Madsen ditch as it was then located. . . .” (Tr. 31,32 |

The deposition of Lewis H. Larsen was read into -
the evidence at the trial. (Tr. 103) Mr. Larsen tesfi- .

fied, over the objection that it was hearsay made at tir |

time the deposition was taken and at the trial (Dep
p. 8, Line 20, Tr. 104), that in 1962 he had a tele
phone conversation with defendant Keith Smith relat
ing to the moving of the defendants’ water from the
Carter ditch into the New Hickey and Madsen ditche
The following is quoted from the deposition:

“ ... Q. What was said between you and Keih
at that time?

A. Oh, I had asked Keith to show me wber
he would like to move the ditch. 1 told hlI(Til “;
was having a lot of trouble in the meadows f’“.
there where his ditch went through. These et

4



vers kept damming his ditches off and flooding
my meadows and making a regular swamp down
in there. And he said if he could move it up on
the higher ground, it would help him and help
me both. And I met him out here on this prop-
erty and we walked this ditch out, and there was
an old ditch going down there—

MR. BACKMAN : May the record show Mr.
Larsen was pointing to a line called the New
Hickey Ditch and running through the west half
of the east half of Section 24. Okay.

THE WITNESS: There was already a ditch
there, so I told him I could see it would do no
harm to this property and it would help my
meadows considerably if he would clean this out
big enough to handle his load until he got down
to here at the end of the present ditch. He'd have
to make a new ditch, stay along the fence and
make the curve and follow the fence and go down
the edge back to his original ditch, join his origi-
nal ditch here.

MR. BACKMAN : All right. May the record
show that Mr. Larsen—

THE WITNESS: And I walked it out with
him and agreed to do that, and I watched him
as he—a few days later when he came in and did
the work and everything seemed satisfactory . . ”
(Deposition of Lewis H. Larsen, pp. 10, 11)

The court reserved his ruling on the admissibility

of this evidence.

There is no evidence that the owners of the title

9the land which was sold to Larsen agreed to the use
by the defendants of the New Hickey and Madsen

fitches,
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The significant dates relating to the defends;

fs )
alleged right to use the two ditches are: |

Construction of Madsen Ditch (Tr. 51 )~Pm,§

Construction of New Hickey Ditch (Tr, 1) |
.......................................... between 1953 and 155

Sale agreement Hickey to Larsen (R. 741,
8-D) o May 26, 1

Conversation between Larsen and Keith Sui
about using ditches (Larsen dep. pp.10,1i;
O SO U7

Defendants built new heading and enlargd
ditches (Tr. 114) ... ... 1962, 196

Larsen quit claimed to Beehive State Bank (als
of title, Ex. 6-P, pp. 492 and 494).......
.......................................................... July 26, 196

Application to state engineer for change of &
fendants’ point of diversion from Carle |
ditch to New Hickey ditch

October 23, 196

Final decree adjudicating water rights on Bete
Creek awarding water rights and use !,
Madsen ditch to Joe C. Hickey and vif
(R 82) oo September 25, 1%

Deed from Joe C. Hickey and wife of land watiI;
rights, easements and appqrtenances‘P'/
Beehive State Bank (Abs. of title, Ex. 61

PP, 495-498) _.ooorceereaereeneeee April 80, 186
Deed from Beehive State Bank to plaintiff "

ering lands, water rights and appurtend®

; - . 499-501)
(Abs. of title, Ex. 6-P, pp April 0 1969



Keith Smith testified that in 1965 he told Jack
 Buckley, then the manager of plaintiff association, that
e plaintiff should pay part of the cost of repairing
e headworks of the New Hickey ditch and of en-
| wging that ditch and the Madsen ditch and he sug-
. gsted payment of $100. (Tr. 150) This was about
mehalf the cost. (Tr. 150) In the Spring of 1966
Keith Smith told Mr. Phillips, an officer of plaintiff
fhat the defendants were taking over the ditches. (New
' Hickey and Madsen) (Tr. 77) On May 10, 1966 the
" phintiff filed a temporary change application No. 66-
2 to change its point of diversion from the Madsen
- ditch heading to the New Hickey ditch heading. (T'.
1) A hearing was held before the state engineer and
* this application was approved July 8, 1966. (Tr. 43)
- Afew days later the plaintiff constructed a new head-
g for the Madsen ditch below the New Hickey
- heading and since then has diverted water entirely
through the Madsen ditch. (Tr. 197)

The state engineer appointed Willard J. Stringer
. Water commissioner on the West Fork of Beaver Creek
01966 and he has distributed water to the plaintiff
id to the defendants since such date. (Tr. 97-99)

The defendants alleged in their amended answer
"d counterclaim that during the year 1962 the defend-
s entered into an oral agreement with Lewis H.
\Dude) Larsen, who was then the owner of and in pos-
ssion of certain property described in the complaint
shich said Larsen was purchasing under a real estate
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contract from Joseph C. Hickey for the relocatio
the Carter ditch. (R. 17, 18) "

The defendants further alleged in thej, amend;
answer and counterclaim that they had been and wouj
be damaged in the sum of $5,000.00 by plaintif; infe:
ference with their rights in the use of their wate am‘l
that plaintiff had at times cut off the flow of wapy
them. They also alleged that they had been requi,
to employ an attorney to represent them in this s
and that $2,500.00 was a reasonable attorneys i
(R. 19)

The trial court decided that Larsen as confm
purchaser “occupied a status which enabled hin :
effectively transact business with the defendants
tive to the Hickey ditch and its extension,” that Lae
and Keith Smith for a valuable consideration made.
arrangement which resulted in the abandonmet
the Carter ditch by the defendants and Larsenser
sent to their use of the relocated ditch, that the reloui
and enlargement of the Hickey ditch was an accoms
plished and visible fact when the plaintiff acquird
land “ . . . through which the ditches proceed.” (R

The court further decided that the defen
were entitled to an attorney’s fee for services rende:
in obtaining an injunction “ ... and related maft?
but that the defendants are not entitled to an attofﬂf‘.Y
fee . . . for services in this action and directly el

matters.” (R. 83)



With respect to damages the court said, “6. That
idendants” evidence of damage to crops is indefinite
s to extent and amount. Both counsel may want to
Wk o me further in this regard. If so, I will arrange
ime. I will also consider reopening for additional tes-
tmony.” 'The case was not reopened for additional

tstimony. (R. 33)

Findings of fact, conclusions of law and a judg-
uent following generally the memorandum decision
ammarized above were filed. (R. 84-40)

The plaintiff filed timely objections to the find-
~ ings, conclusions and judgment upon the following
grounds:

1 That the court made no findings, conclusions or
- judgment determining whether the plaintiff is the
owner of or has an interest in the Madsen ditch and
~ the New Hickey ditch, both of which are described in
~ the complaint.

2. That the court did not determine the interest,
- fany, of the defendant in either of such ditches but
~ entered o Judgment granting to the defendants,

e right in the Hickey Ditch and its extension . . .

>

| 3. That it cannot be determined whether the plain-
it and defendants are co-owners of the ditch and if

% what percentage of ownership of the ditch is owned
by each, (R. 43)

_The plaintiff moved to amend the findings, con-
flusions and objections to set out with particularity the

9



plaintiff’s and defendants’ ownership of and rights ;
the New Hickey and Madsen ditches, (R. 43, 44) Ty
objections and motion were denied. (R. 49)

STATEMENT OF POINTS

1. A permanent right to use a ditch is rea] esu
and cannot be transferred by parol.

2. The court erred in admitting the testimony o
Larsen and Keith Smith regarding use of the Ney
Hickey and Madsen ditches over the objection th
it was hearsay.

3. The contract purchasers, Larsens, had no leg
authority to grant to the defendants the permane
right to use the New Hickey and Madsen ditches.

4. The defendants are bound by the final dec
adjudicating to plaintiff's predecessor the use of i
Madsen ditch.

5. The approval by the state engineer of appli+
tion No. a-4379 did not create a right in defendants
use the New Hickey and Madsen ditches.

6. The court erred in awarding damages to!
defendants.

7. The court failed to make findings of fact 0
all material issues.

i

10



ARGUMENT
1. A PERMANENT RIGHT TO USE A

- prrcH IS REAL ESTATE AND CANNOT BE

[RANSFERRED BY PAROL.

As indicated in the statement of facts the parties

. tipulated in open court that before the purchase of
- {he Joseph Hickey property by Larsen, (referred to in

lhe transcript as Joe C. Hickey), Joseph Hickey,
plintiff's predecessor in title, had ownership of the
Vadsen ditch and the right to use it as it was then
beated. (Tr. 31, 32) The defendants contended and
the trial court found that, “Because of the excessive
water on a part of said lands caused by Beaver Dams,
Larsens and Smiths decided it would be to the best
interests of both that the ditch be relocated.” (Finding
No. 3, R. 35) The court further found, “That at the
wle cost and expense of defendants Smiths and as
lirected by said Lewis H. Larsen, the said defendants
Smiths relocated said ditch . . . ” (Finding No. 4, R.
%) The conclusions of law are in the language of
the court’s memorandum decision.

When the findings are read in the light of the
courts memorandum decision it is apparent that the
wurt decided that the oral permission given by Larsen
©3miths to carry water in the New Hickey and Madsen
ditches followed by enlargement of the ditches before
the plaintift acquired the Joe C. Hickey land created

f permanent right in defendants to use the ditches.
This was error.

11



Section 25-5-1, Utah Code Annotated, 19

vides:

‘

53) [)Fl» ‘f

“No estate or interest in real Property, ofy, |
than leases for a term not exceeding oné yeq
nor any trugt Or power over or concerning reaJ"
property or in any manner relating thereto, iy !
be created, granted, assigned, surrendereq
declared otherwise than by act or operation i
law, or by deed or conveyance in writing b
seribed by the party creating, granting, assig“.“
ing, surrendering or declaring the same, ol
his lawful agent thereunto authorized by wri.

ing.

A right to use a ditch is an easement and an e
ment is an interest in real estate.

See Kinney on Water Rights, 2nd Ed. Sec. it

|
1

We quote:

“Rights of way over private lands for the @
struction and use of ditchs, canals or other work '
may be acquired by contract between the
seeking the right, and the owner of the lul:
based, of course upon the consent of the htte.
The right of way being an easement over i
land, the general law of contracts applies It
securing rights of way for these purp05§5f9i'
applied to the acquisition of rights of way ',
other purposes. To become a permanent &
ment the right of way must be acquired i’
deed, or as a result of an executed conlre
founded upon a good and sufficient cons! f‘“ﬂ
tion, to entitle the party seeking the rlihf l(:u‘"
specific performance of the contract by the®®
or by operation of law by prescription.

12



It will be noted that an interest in real estate can
¢ transferred only by a deed of conveyance in writing,
by executed contract with the owner, or by operation
o law. See Mannix vs. Powell County, 75 Mont. 202,
23 P. 568. Admittedly there was no deed or con-
seyance of an exclusive right or any right in the New
Hickey and Madsen ditches or either of them, and
there is no pleading or evidence of transfer of title
io real property from Hickey to the defendants by
operation of law. There has been insufficient time
for a prescriptive right. No ditch right has been trans-
ferred under the plain provisions of the statute quoted
above,

The map Ex. 1-P and the abstract of title Ex. 6-P
ad the testimony of Harry Buckley (Tr. 51) shows
that the ownership of the land traversed by the New
Hickey and Madsen ditches and the extension thereof
was as follows:

W1,NE), Section 25—United States
SW1,SE1j, Section 24—United States
NW1,SEY,, Section 24—Harry D. Buckley
SWL,NEY,, Section 24—Harry D. Buckley
NWI/NEY,, Section 24—Harry D. Buckley
NEV/NE!], Section 24—Joe Hickey
NWIANW1,, Section 19—Joe Hickey

The users of the New Hickey and Madsen ditches
}‘md 4n easement for carriage of irrigation water. The
fact that Larsen, while a contract purchaser from

HiCke}’, authorized the change of location of the ditches
it not establish a contract “with the owner” within

13



the meaning of the rule. Even if Hickey, the use; ;-

the ditch with a decreed right to use it had authory

the change it would not have been binding on { h“
United States and Harry D. Buckley! Neither Largy | ‘
nor Hickey had any right to grant an easement b
the construction and enlargement of the ditches on f;

lands of the United States and Buckley. The case my

be reversed for this reason alone.

2. THE COURT ERRED IN ADMITTIXG
THE TESTIMONY OF LARSEN AND KEIT}
SMITH REGARDING USE OF THE NEV
HICKEY AND MADSEN DITCHES OVER
THE OBJECTION THAT IT WAS HEARSAY.

Both the testimony of Lewis H. Larsen quote
in this brief above from he dﬁpOSltlon (pp. 10, 11) and
the testimony of Keith ('Tr. 106-111) as to cor
versations with Larsen not in the presence of any zepze
sentative of the plaintiff were and are inadmissible
hearsay, unless such testimony falls within an exctr
tion to the hearsay rule. The exceptions are listed
Wigmore on Evidence, 3rd Ed. Volume V, pp. 2%
209. They are:

Dying Declarations.

Statements of Fact against Interest.
Declarations about Family History.
Attestation of a Subscribing Witness.
Regular Entries in the Court of Business.
Sundry Statements of Deceased Persons.

14
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Al

7. Reputation.

8. Official Statements.

9. Learned Treatises.

10. Sundry Commercial Documents.
11. Affidavits.

12. Statements by a Voter.

13. Declarations of Mental Condition.
14. Spontaneous Kxclamations.

It is clear that the testimony in question does not

Lll within any recognized exception.

In the case of Cook vs. Rigney, 113 Mont. 198, 126

k. P2d 325, which was a contest between two claimants

|
Y. ;

i

fo real estate, an effort was made to put in evidence
ertain declarations made by a former owner, J. W.
Cook. The court said:

“The statements allegedly to have been made
by J. W. Cook were patently hearsay, and un-
less they come within one of the recognized ex-
ceptions to the hearsay rule, they were not com-
petent for any purpose.—To make such decla-
rations admissible, as repeatedly said by this
court, the party offering such testimony must
show that the declarations were made while the
declarant was holding title to the property in
controversy; that the declarant was, in fact, the
grantor of the party against whom the declara-
tion is offered; and that the declaration was
against interest.”

Asshown by the abstract, Larsen was not a grantor

the chain of title and was not the grantor of Liyman
Grazing Association. (Ex. 6-P)

15



See also, Savage vs. Nielsen, 114 Uta} 2 i
P.2d 117. .

The court clearly erred in admitting the Ly,
testimony of Larsen. '

3. THE CONTRACT PURCHASERS, L
SENS, HAD NO LEGAL AUTHORITY 7
GRANT TO THE DEFENDANTS THE Ppp.
MANENT RIGHT TO USE THE NEW HI(}
EY AND MADSEN DITCHES.

The sales agreement between the Hickeys, vendn
and the Larsens, purchasers, dated May 26, 1961, g
the purchasers the right of possession of the Hice: -
land, ditch rights, water rights and appurtenancs
but provided that the legal title would be retained by
the vendors until payment in full of the purchase prie
(R. 79) Assuming for the sake of this argument o
that the hearsay testimony of Larsen and Keith Suif
was admissible nevertheless such testimony does
create any permanent legal right to use the ditches
question. First, the testimony of Larsen quoted abot
and of Keith Smith is very general and does not shq“
an intent to create a permanent right and, second i
purchaser Larsen had no ownership of the propert
which would enable him by his words or &
to change the fee title to the land subject 0¥
easement for the Carter ditch from one locai
to another location or to grant a permanent rigl‘lf "
defendants to take their water through the New Hicke
and Madsen ditches on the land owned by Hickes: »

16



+¢ have pointed out above, neither Larsen nor Hickey
ould impose an easement on the land owned by the
United States and by Buckley.

It is fundamental that a person cannot by his acts
¢ conduct confer on a third person a greater right
han he possessed. Lesser vs. Dame, 77 Miss. 798, 26
s 961, In the case of Chandler vs. Hamell, 67
\YS. 1068, a purchaser in possession of land under
i sales agreement permitted a third party to construct
i hulding on the property. The court held:

“A purchaser in possession of land under an
executory contract of sale cannot, without the
consent of the vendor, create a right in a third
person to erect thereon and remove buildings
placed on blocks and posts.”

Larsen’s right as a purchaser was a possessory
iight only until he got the fee simple title and he could
permit the defendants to use the ditches only while he,
Larsen, had possession. Fe had no authority to change
lhe basic property rights by changing the location of
4 permanent easement,

+ THE DEFENDANTS ARE BOUND BY
IHE FINAL DECREE ADJUDICATING TO
PLAINTIFF’S PREDECESSOR THE USE OF
IHE MADSEN DITCH.

' T‘he pages in the general adjudicaton of water
i‘ghts in the West Fork of Beaver Creek (R. 136)
0% that on the date of the decree, September 25,

17



1964, Joe C. Hickey and wife were the owper o
right to convey their water under right N, 141;.‘
through the “Parley Madsen Ditch.” Such , demj
speaks as of its date and is conclusive proof of the righwj
to the use of the ditch as of that date. There hy bee,
no proof by the defendants of any fact which yoy
defeat the plaintiff’s right of use of the Madsen i
since September 25, 1964. The converse is true, Thy
is no proof of any fact or event which occurred g
September 25, 1964, which would create in the defe]
ants the right to use the ditch. The defendants e
parties to the decree and their water rights and ditt
rights were likewise adjudicated in the Carter ditd)
(R. 134) All parties were bound by the decree.

5. THE APPROVAL BY THE STATEE}
GINEER OF APPLICATION NO. a-4379 DIl
NOT CREATE A RIGHT IN DEFENDANTS
TO USE THE NEW HICKEY AND MADSE
DITCHES.

Keith Smith testified that he used the New Hide
ditch and the Madsen ditch to carry the water he v
entitled to carry in the Carter ditch during the 1
irrigation season. He filed no change application wf
October 22, 1963. The statute, Section 73-3:3 L
Code Annotated 1953 requires the filing of 2 Ch{‘“?‘
application before changing the point of diversion {1t
one ditch to another and provides:

“ ... Any person who changes or “ih" “{
tempts to change a point of diversion, P’

18



purpose of use, either permanently or tempo-
rarily without first applying to the state engi-
neer in the manner herein provided, shall obtain
no right thereby and shall be guilty of a mis-
demeanor, each day of such unlawful change
constituting a separate offense, separately pun-
ishable . . .~ (emphasis added)

The application was approved April 3, 1964, when
the applicant for the first time could legally, from a
witer right standpoint only, change the point of di-
fersion.

The New Hickey and Madsen ditches were pri-
~utely owned and the state engineer had no power or
uthority to permit one water user to use another
vater user’s ditch or to enjoy an easement belonging
oo another. The state engineer’s power and authority

are stated in Section 73-2-1 Utah Code Annotated 1953
as follows :

“There shall be a state engineer, who shall be
appointed by the governor by and with the con-
sent of the senate. He shall hold his office for
the term of four years and until his successor
is appointed and qualified. He shall have general
administrative supervision of the waters of the
state, and of the measurement, appropriation,
apportionment and distribution thereof. He shall
have power to make and publish such rules and
regulations as may be necessary from time to time
fully to carry out the duties of his office, and
particularly to secure the equitable and fair ap-
portionment and distribution of the water ac-
iording to the respective rights of appropria-
ors . ., ”
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It is apparent from the wording of the statute
from the cases construing it that the state engines
an administrative officer only with authority ty 5,
decisions which do not and cannot create or des
vested property rights.

United States vs. Fourth Judicial District
121 Utah 1, 283 P.2d 1132.

Little Cottonwood Water Co. vs. Kimball 1611
43, 289 P. 116.

American Fork Irr. Co. vs. Linke, 121 Utah ¢
239 P.2d 188.

Section 73-1-7 Utah Code Annotated 1953 pem
a water user to make use of another person’s ditch whi
is already constructed upon compensating the om
of the ditch and Section 73-1-6 Utah Code Annotit
1958 grants the right of eminent domain to constn
a ditch across another person’s land. In this case !
defendants erroneously assumed the right to takeo
another person’s ditch and to construct a new di
without complying with the law cited above. Thef
court’s findings relating to the action of the state
neer (findings Nos. 4 and 6) (R. 35, 36) hae!
relevancy to the questions here involved and do »
support the conclusions and judgment.

6. THE COURT ERRED IN AWARDI
DAMAGES TO THE DEFENDANTS.
The court awarded damages as follows:

20



1. The defendants were required to make numerous
ips from Lone Tree, Wyoming to Salt Lake City
. hearings before the state engineer and to consult
yeir attorney. See Finding No. 6 (R. 86)—$150.00,
celusion No. 5 (R. 38)—$50.00.

2. The defendants were required to make numerous
g distance telephone calls because of the acts of the
Juintiff. See Finding No. 6 (R. 36)—$50.00. Con-
dision No. 5 (R. 38)—$150.00.

3, Attorneys fees for obtaining a restraining order.
Fiding No. 7, (R. 36, 37)—$700.00.

4 Costs of making trips to open ditches which
hd been obstructed by plaintiff. (R. 87)—$500.00.
testified as follows:

On direct examination defendant Keith Smith

“... Q. Will you state what damage you have
sustained ?

A. Well, shall I list them off?
Q. Recite them.

A. Attorney’s fees to date relative to this matter,
$700. For the costs, etc., $150—expenses to
Salt Lake City for hearing, etc., $150. Now,
this occurred in 1966, and this that I note re-
lates, then, to their forcing their way into
the ditch and inteferring with our water, it
has been necessary to make many trips to
get our water past their turn-outs—pardon
me—

* * *
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A.

The road is very rough and slow g
would make it hard on vehicles; and | j.
I made about fifty trips, ten miles;
about $10 a trip. This is my time ayg \\t
and-tear on the truck. That would be
amount of $500. This all occurred iy
due to having to make the above tr -
was necessary to neglect other irrigation

other lands; . . .~ (Tr. 121, 122)

On cross examination Smith testified:

¢

>

“Q.

opr o0 &

... Q. Now, referring to the year 196,

said you had suffered damages, then, oi-.
$150; what was that for?

. Now, there was so many phone calls [ L

the things were—

That was phone calls over the water!
Over the matters, and—yes, uh-huh.

You were complaining about someone st
ing your water, were you!

. Among other things, uh-huh, (yes).

And you were having worries about I
water rights, and, so, you made $150n phe
calls?

. I believe there was, yes.” (Tr. 156)

* * *

All right. Now the first item 1 have mﬂ
tioned in '66—phone calls, $150, 0Ov¢
water right problem. Now, the next i
also ‘$150’; what is that for?

For trips to Salt Lake in regar
22
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o o B

and to see Mr. Backman, and that sort of
thing.

. Does that include the hearing before the

State Engineer on the Temporary Change
Application?

. I am not sure.
. Who would know about it?
. Well, I would know about it, but I just can’t

recall without—from this page—whether that
was included, or not.

. You protested the temporary change appli-

cation filed by Lyman Grazing Association,
didn’t you?

. That’s right.

. And you went to Salt Lake in the summer

of 1966 and appeared at a protest—

. That’s right.

. —hearing; and testified, didnt you?

. Uh-huh, (yes).

. And you hired an attorney to represent you—
. Uh-huh, (yes).

. —at that hearing. And you consulted the

attorney on the trip?

- Uh-huh, (yes).
. Now, is that what that $150 is for?
- No, it isn’t. T have attorneys” fees of $700.

Okay. Now, is that attorneys’ fees on the

}cl_earing on the Temporary Change Applica-
lon?
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A. No, I believe that this was in regard t
filing of a lawsuit by the Lymap g
against us, and we had to employ
(Tr. 157, 158)

0 :J;
al,
Cownsy

The trial court sustained the plaintiff’s object;
to testimony relating to attorneys fees. (Tr. 16

It will be noted that the only damages pleat
by the defendants in their counterclaim are as follo.

“8. Defendants have been required to em:
the undersigned attorneys to represent i
in this action and will be required to expai
a reasonable sum for attorneys’ fees vl
is the sum of $2500.00.

9. The defendants have done and will st
damages as a result of the unlawful act:

the plaintiff in the sum of $5000.00.” (R.1

The items of damages awarded numbered 1!
and 3 listed above relate to expenses of telephoni
and traveling to prepare a defense to this suit, hesrny
before the state engineer and attorneys fees for sem‘gl«
in this suit. See the quoted testimony of Keith Snif

Even if the defendants had established ownerty
of the ditches in question and an exclusive right to '
them (which they did not) they were not entitled o sun’i}
damages and attorneys fees because they were !
authorized by contract or statute. See 25 C.J.5.%
50, p. 777:

ol

“ ‘Apart from the sums allqwab]e aplti t(”ﬂ‘ﬁ

as costs, which are considered in the Et ;bqe’m
Sections 184-261, as a general rule, in the &%
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of statutory or contractual authorization, there
can be no recovery as damages of the costs and
expenses of litigation, or expenditures for counsel
fees, regardless of whether the successful litigant
is plaintiff or defendant, even though the neces-
sity of engaging in the litigation was caused
by the wrongful act of the opposing party . . .”

See also Dahl v. Prince, 119 Utah 556, 230
P.2d 328; Blake v. Blake, 17 Utah 2d. 369, 412
P2d 454.

In the Blake case the court said:

... Appellants also contend that the court
should not have granted as damages attorney’s
fees incurred in bringing this action because re-
spondent did not ask for damages, and there is
no contractual or statutory authority for the
granting of attorney’s fees. We agree. As a
general rule, attorney’s fees are not recoverable
as damages in either actions on contract or in
torts if there is no statutory or contractual
authority for such fees. . .”” (R. 100, 100A).

The remaining item 4 covers the expense of travel-

ug to the head of the New Hickey ditch from the

’ Smith ranch, a trip of 10 miles. Smith said he made 50

tps at $10.00 a trip. (‘. 122) This amounts to one
dgllar a mile—a ridiculous figure. It is claimed the
trips were necessary because of the plaintiff’s “ .

boreing ther way in the ditch.” (Tr. 122) The court

;Je@lied in its memorandum decision that, “I will not
e gh,

¢to find an exclusive right in either side for

the use of the Madsen Ditch.” (R. 33)

If we asume for the sake of argument only that
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the defendants had a legal right to use the ditches
was no finding that the plaintiff was not entitlef,
use them and no evidence whatever that the plains
use of the ditch caused any more trips than woulj,
been necessary to obtain water from a common di,
Smith testified that his water was shut off by t
time in 1966 when the damage was claimed. (Tr. 1
There is no evidence in the record that he was entifk,
to more water than that and there is evidence thy .
water was distributed by a water commissioner. (R i

We submit that the award of damages was e
for the many reasons given above. :

7. THE COURT FAILED TO MAKE FI),
INGS OF FACT ON ALL MATERIAL ISSUE

This is a suit to quiet title to the ditches heri,
volved and to restrain the defendants from usingm';
interferring with them. It was stipulated in open o
that the plaintiff’s predecessor Joseph Hickey oRt.
the Madsen ditch before the purchase by Lamse:
the Hickey property (Tr. 29-32) and for the ress®
stated above the successors were not divested Of Tk:‘
ownership. The record shows use of the New HICk(F
ditch by Joe C. Hickey (Joseph Hickey) since!t®
constructed and the use of the Madsen ditch from ¥
to the time of the trial. Despite this showing the C(?llf
completely ignored the rights of the plain‘tiff.. Tht"f?;“'
ings and judgment are silent as to the plaintiff s ”
The court did not quiet plaintiff’s title and did not s
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4t the plaintiff did not own the ditches. This defeated
4¢ entire purpose of the litigation and constituted

rrersible €ITOT.

it is well settled that the failure of the trial court

~wmake findings of fact on all material issues is re-
" exible error where it is prejudicial. Piper v. Eakle,
" % Utah 342, 2 P.2d 909; Pike v. Clark, 95 Utah 235,
Hi o pad 1010; West v. Standard Fuel Co., 81 Utah
Y17 P.2d 292; Gaddis Inv. Co. v. Morrison, 3 Utah
43, 278 P.2d 284; Simper v. Brown, 74 Utah 178,

- 18 P. 529.

rooat

CONCLUSION

There is no evidence to support the findings, con-

. thsions and judgment that the defendants have a right
i in the “New Hickey” and Madsen ditches” under any
| beory. The land traversed by the ditches is owned by
. e United States, Harry D. Buckley and Joe C.
¢ Hickey. There is no evidence that any of the land-
+ ‘ners mentioned contracted to grant the defendants

‘prmanent easement or had any dealings with the

] Suiths. The testimony regarding an easement by
¢ Lansen to permit the use of the ditch does not purport
- focreate o permanent easement or permanent transfer

fan tasement, and if it did, Larsen, a contract pur-

(h}?sen could not create an easement by a contract
“tmh would bind the owner of the fee. The award of
“meys fees was contrary to settled law and the award
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of the other items of damage is not supporteq by
competent evidence.

The failure of the court to make a finding 4
judgment of the issue as to the plaintiff’s ownershipy
right of use of the ditches was reversible error,

The judgment should be reversed and the py
court directed to quiet the plaintift’s title to the i
in question and to restrain the defendants from u
them.

Respectfully submitted,

SKEEN AND SKEE§
By: E. J. Skeen

Attorneys for Appellant
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