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of the
STATE OF UTA

» LAKE CITY, a munitipal -




IN THE SUPREME COURT
of the
STATE OF UTAH

SALT LAKE CETY, a munieipal
corporation,
Plainief - Lppellant,
V8.

JoI WHERLER, DAVID BOYD and
JOF JACKSON,

(lase No. 11855

Detondant s-Respondends.

BRIKE O AMICUS CURTALS

STATEMENT OF THE NATURE OFF CASK

The Attorney General ol the State of Utah joins as
amicus curiac in axking this Court to uphold the consti-
Wonality of the Nalt Lake City ordinance (Revised
Ordiina i ol Sali Lal Cily, Ulal, Secetion 19-4-6
1965)) allowing warrantless inxpection of licensed beer
@veryg,
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ARGUMENT

The issue that concerns the Amicus Curiac iy 15,
case is appli(-ut‘ion of the cases of Camara v Miniciyt
Cowrt, 387 U.S. 523,87 S, Ct 1727, 18 Lo, 2d 93 (19671,
See v, City of Seattle, 387 UK. 541, 8T S, ('t 173718 LIy
2d 943 (1967)  and State of Ulah . Salt Lake (ity, )
Utah 2d 318, 45 P.2d 691 (1968) to warrantles s e
tions of licensed heer taverns, The latter case eited g
struck down a Salt Lake City ordinance on the gromls
that the ordinance was in conflict with the State L sy
it vested the jurisdiction in the Board of Commissionn
of Salt Lake City to license nonprofit social clubs a
trary to the State law which provided that sueh licensin
should he the funetion of the Seerctary of State, The as
went turther, however, and held on the baxis of the fw
decisions of the United States Supreme Court cited ahiv
that the provisions of the ordinance which compelled s
to provide a key to the police and permitted inspections
for violation of the law withont the necessity of a warran
violated the Fourth and Fowrteenth Amendments to th
United States Constitution and were therefore uneonst

tntional.

The concern of the Attorney General in the st
case is that Respondents in their hrief appear to aizle
that warrantless scarches or inspections of private I”"’|"‘
erty are unconstitutional per se (xee their statemen ol

*Point on Appeal,” p. 3).




3

The decrstons ol the United States Supreme Court
dted above, however, did not deal with property on which
ipor was being stored or consmed xo they cannot be
aid 1o he controlling in sueh a caxe ax this one. Even 80,
the conrt i the See case was careful to limit its decision
w the Tacts of that caxe by the statement eited on page

tof Appellant’s Briet,

The United States Supreme Court has had occasion
weomment on the elfeet of Sec and Cameara in the liquor
wse ated by Appellant and made it elear that in each
el eaxe the ts=ue s whether or not the particular war-
antless <carch was unreasonable and not that sueh
sarches were unconstitutional per se. The fact that the
Puited States Supreme Court reversed the Second Cireuit
athe basis that the statute there did not authorize fore-
e entry does not weaken the principle vecognized by
e fower appellate federal court that a warrantless search
dpremizes where liguor is consumed or stored ix not per
“ieonstitutional. In that caxe, The Colonnade Catering
Corpe Uiited States, . S, , 38 Law Week 4167
Nipreme Court Seetion), the Court said in an opinion

Ml February 25, 1970
“The Court recognized the special treatment of in-

speetion laws of this kind in Boxvd v. United States,
6 TS, 616, 624

oL the eaxe ol exeisable or dutiable arti-
clex, the covernment has an interest in them
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for the payment of the duties therveon, aud

til sueh duties are paid has a right to f.,
. i
thent under observation, or to pure 4y

drag thent from conceahuent.”

And 1t added;

"The seizure of stolen goods is authoriged),
the common law: and the seizure of gyl
forfeited for a breach of the revenue laye o
concealed to avold the duties pavable on ey,
has been authorized by Fnglish statutes fu
at least two centuries past: and the like six
ures have heen authorized hy our own Reve
nue Acts from the commmencement of the toe
ernment. The first statute passed hy Con
gress to regulate the collection of dities, the
Act of July 31, 1789, 1 Stat. 29, 43, contas
provisions to this ctfeet, Ax this Aet v
passed by the same Congress which proposl
for adoption the original Amendments of the
Constitution, it ix clear that the wembers o
that body did not regard searches and sei
ures of this kind ax “unreasonable,” and the
are not embraced within the prohibition of the
amendement.” Id. at 623.

“We agree that Congress has hroad powes o
design such powers of” inspection under the liger
Jaws ax it deems necessary to meet the eviisdl
Land. The general rule laid down in See v (ool
Seattle, supra, at H4H—that administrative (‘llfl‘,\i
without consent, upon the portions of (‘()llll‘llt‘l't'l»?l
premises which are not open to the "“M‘(‘,mf‘\
only be compelled throngh prosecution ov |"‘”";
Force within the framework of a warrant proe
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wre’ — 1x therelore not applicable here. In See,
we reserved decision on the problems of *licensing
prograims’ requiring inspection, saving they can
he resolved fon a case-by-case hasis under the
eeneral Fourth Amendment standard of reason-
ableness.” Id., p. 5406,

“Where Congress has authorized inspection hut
made no rules governing the procedure whieh in-
spectors must follow, the Fourth Antendment and
its vatious restrictive rules apply. We said in the

Sere ease:

“I'he husinessman, like the oceupant of a
residence, has a constitutional right to go
about his business free from unreasonable
official entries upon his private commercial
property. The businessinan, too, has that
rieht placed in jeopardy if the deeision to
enter and imspect for vielation of regulatory
laws can be made and enforced by the inspece-
tor i the field without official authority evi-
denced by a warrant.” Id., at H43.

“What was said in See, reflects this Nation’s
fraditions that are strongly opposed to using foree
without definite authority to break down doors.
Wedeal here with the iquor industry tong subject
fo close supervision and inspection. As respects
that industry, and its various branches including
retailers, Congress has broad authority to fashion
standards ol reasonableness for searches and seiz-
nres. Under the existing statutes, Congress se-
leeted a standard that does not include foreible
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entries withont a warrant. 1 resobved i, sl
not by authorizing forcible, warvantloss oy,
but by making it an off'ense For a licensee 1o Pl
admission to the inspector.™

The Toregoing makes it elear that Congrese oy
constitutionally enact legistation which wounld enahle by
enforecement officers to ceffect a Toreible warrantls
search and seizure i1 the xcarch and =eizure <o authori
1 within lhinits which are reasonable, A= aomatter of w,
stitutional law, the same i true as to legislation of 4

state or ordinances of a ¢ity enacted pursuant to state .

The issue on this appeal should bhe whethey ornot i
search authorized by the eity ordinance was in faet me
sonable, The considevations i making that determiuatio
are well =et forth in the respective hriefs filed by thes
parties and the only interest of Amicus Curiae s o
this Court to Init the application of the three cases e
above to their particular facts and not to strike downth
subject ordinance solely hecause it authorized a warra
less seareh hut only il it determiines that <ueh seard

was an ‘unreasonahle’ one.

Respeetfully submitted,
VIERNON B. ROMNEY
Attorney General
ROBERT B. HANSEN
Deputy Attoruey Geweral
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