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TATEMENT OF ISDICTION
This Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2-

2(3)(e)(iv) (1992) and Utah Code Ann. § 40-10-30 (3) (1986).

ISSUES PRESENTED

The issues presented for consideration by the Court are:

1. Has the Board erroneously interpreted and applied UCMRA in its finding that the
Division established a prima facie case supporting with substantial evidence its issuance of the
NOV and that HVCC failed to rebut the Division’s case?

2. Has the Board erroneously interpreted and applied UCMRA and Utah law in its
finding that the Division was not estopped in the enforcement of its NOV after it had repeatedly
found the Mine Site to be in compliance and had approved HVCC’s reclamation activities for
a Phase I bond release?

3. Has the Board erroneously interpreted and misapplied Utah Code Ann. § 40-8-9(2)
(1987) and Utah Code Ann. § 40-10-4 (1979) and the rules promulgated thereunder in its
determination that a two-year statute of limitations did not apply to bar the issuance of the NOV?

STANDARD OF REVIEW

The standard of review is statutory. Appeals taken from an order of the Board of Oil,
Gas and Mining under Title 40 Chapter 10 is on the record and not a trial de novo. Utah Code
Ann. § 40-10-30 (1986). The court shall set aside the Board action if it is found to be:

(a) unreasonable, unjust, arbitrary, capricious, or an abuse of discretion;



(b)  contrary to a constitutional right, power, privilege, or immunity;

(©) in excess of statutory jurisdiction, authority, or limitations;

(d) not in compliance with procedure required by law;

(e) based on a clearly erroneous interpretation or application of the law; or

® as to an adjudicative proceeding, unsupported by substantial evidence on the

record.
Id.

Further, Cowling v. Bd. of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991) recently held
that "[w]hen a lower court reviews an order of an administrative agency and we exercise
appellate review of the lower court’s judgment, we act as if we were reviewing the
administrative agency decision directly." Id. at 223. If the reviewing court is reviewing an
issue of law, a "correction-of-error standard" is applied, to which the agency’s conclusions are
not extended deference. Gottfredson v. Utah State Retirement Bd., 808 P.2d 153, 154 (Utah Ct.
App. 1991).

DETERMINATIVE STATUTES AND RULES

The applicable statutes are contained in:
(1) Utah Code Ann. § 40-10-1 er seq., (Utah Coal Mining Reclamation Act,

"UCMRA");

ii



(2) Utah Admin. R. 614-1A; (Chapter I. UMC Regulations Pertaining To Surface
Effects of Underground Coal Mining Activities (1991)); Utah Admin. R. 614-300 - R. 614-402
(1991);

(3)  Utah Code Ann. § 40-8-1 et seq. (Utah Mined Land Reclamation Act);

(4) Utah Admin. R. 613-1-101 er seq. through Utah Admin. R. 613-5-111 (1991)
(regulations under the Utah Mined Land Reclamation Act);

) 30 U.S.C. § 1201 et seq. (Surface Mining Coal Rgclamation Act, "SMCRA");
and

©6) 30 C.F.R. Part 700 er seq. (1991) (regulations under SMCRA).

These statutes and regulations are reproduced in full in Addendum "A" through Addendum "G,"
attached hereto.

STATEMENT OF THE CASE

A. Nature of the Case.

This is a case of first impression under the Utah Coal Mining and Reclamation Act
("UCMRA"). Utah Code Ann. § 40-10-1 er seq. It involves HVCC’s challenge to the
Division’s issuance of an NOV and civil penalties against it. The Division action was upheld
by the Board on administrative review and, in part, by the Third Judicial District Court on
judicial review. This appeal seeks appellate review of the Board Order against HVCC. This
appeal is a review on the record rather than a trial de novo. Utah Code Ann. § 40-10-30

(1986).
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B. Course of Proceedings Below and Disposition at the Agency.

On November 20, 1991, the Division issued Notice of Violation number 91-26-8-2, Parts
1 and 2 ("NOV") relating to reclamation activities at the Hidden Valley Mine ("the Mine Site")
to HVCC. R.64-66; see Addendum "H." On December 17, 1991, the Division issued a
proposed penalty assessment for the NOV of $760.00 for Part 1 and $460.00 for Part 2.

The NOV and the penalty assessment were informally reviewed by the Division on
December 20, 1991 and an informal order upholding the NOV and penalty was issued on
January 17, 1992. Utah Admin. R. 614-401-760 (1991). R.40-49; see Addendum "H." Under
the rules of the Division, this informal order cannot be used as a basis for upholding the NOV
or assessment on appeal. Utah Admin. R. 614-401-762 (1991).

On February 10, 1992, HVCC initiated an administrative appeal of the NOV and the
assessment to the Board of Oil, Gas & Mining. HVCC paid the total penalty into escrow
pending administrative review. On that same day, HVCC filed a petition with the Board for
temporary relief from the abatement action ordered by the NOV. The Board granted temporary
relief, extending the time for abatement to thirty days following the Board’s entry of its written
decision on the matter. On June 30, 1992, an evidentiary hearing was held. HVCC challenged
the factual basis, jurisdiction and legal authority for issuance of the NOV and the penalty
assessment. Both the Division and HVCC presented evidence and testimony to the Chairman
of the Board acting as hearing examiner. On July 30, 1992, after considering the hearing

examiner’s proposed findings of fact and conclusions of law, the Board issued an Order
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upholding the Division in its issuance of both parts of the NOV and the total penalty assessed
for Part 1. R.432-438; see Addendum "J." The penalty assessment for Part 2 of the NOV was
reduced from $460 to $330.

On August 27, 1992, HVCC filed an appeal for judicial review of the Board’s Order to
the Third District Court under Utah Code Ann. § 40-10-30 (1986). Despite HVCC’s timely
appeal, on September 3, 1992 the Division issued a Cessation Order ("CO") against HVCC’s
parent company requiring abatement action under the NOV. See Addendum "K." On September
3, 1992, HVCC requested the Board to issue an emergency order to preserve the status quo
while HVCC sought judicial review. On September 9, 1992, the Board stayed the CO from date
of issuance until September 10, 1992 to enable HVCC to seek appropriate judicial remedies or
commence abatement action.

On September 11, 1992, the Third District Court issued a Temporary Restraining Order.
After further hearing on September 30, 1992, this Court entered an order from the bench staying
enforcement of the NOV and the CO pending judicial review of HVCC’s appeal.

On October 29, 1992, the Third District Court, Honorable Glenn K. Iwasaki presiding,
heard oral argument on the appeal issues which had been fully briefed by the parties. On
November 5, 1992, that Court entered an Order upholding the Division with respect to the entire
NOV except for the violation for failure to place perimeter markers, which the Court

overturned. Addendum "L."



HVCC now appeals the Board’s Order under Utah Code Ann. § 40-10-30 (1986). The
Board’s findings are not supported by substantial evidence. Notwithstanding the lack of
evidence, the Division was estopped by its own conduct from violating HVCC for Mine Site
conditions. A two-year statute of limitations barred Division action against HVCC.

STATEMENT OF THE FACTS
1. Defendants, the Utah Board of Oil Gas and Mining ("the Board") and the Utah
Division of Oil, Gas & Mining ("the Division") are agencies of the Utah Department of Natural
Resources, created and authorized under Utah Code Ann. § 40-6-1 et seq., Utah Code Ann. §
40-8-1 et seq. and Utah Code Ann. § 40-10-1 er seq.

2. Plaintiff Hidden Valley Coal Company ("HVCC") is a Utah corporation which
owns a coal property in Emery County, Utah, hereinafter referred to as the "Mine Site." (Permit
No. ACT/015/007).

3. The Mine Site is located in a desert area with a "low annual rainfall making
establishment of vegetation and top soil very difficult. There is a lot of exposed rock
geographically. "The weather patterns are such that [the Mine Site gets] very infrequent severe
rainfall." R.1195-1197. "The whole area [around the Mine Site], both the disturbed and
undisturbed area[s], is basically void of vegetation."” R.1195-1197.

4, In 1978 or 1979, HVCC'’s affiliate, Soldier Creek Coal Company, acquired the
Mine Site and performed various analyses on the property to determine the feasibility of

developing the Mine Site into a commercially viable coal mine. R.1146-1148.
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5. The Mine Site has never been operated as a commercial venture. In fact, by
August of 1980, it became evident to Soldier Creek that the commercial development of the
Mine Site was not economically feasible and further development at the mine ceased. R.396-
397; R.1147-1152. The minutes of the September 9, 1980 meeting of the Soldier Creek
Management Committee reflect thdat the Company voted to temporarily suspend further
development of the Mine. R.288-292.

6. In October, 1985, HVCC informed the Division of the sale of Soldier Creek and
assumption of control of the Mine Site by HVCC, a wholly-owned subsidiary of California
Portland Cement Company, and of the continuing responsibility of California Portland Cement
Company for reclamation under the Interim Program. R.280. HVCC also advised the Division
of its intent to reclaim the Mine. R.279.

7. On May 28, 1986, HVCC submitted a reclamation plan under the Permanent
Program for review by the Division. See Addendum "M."

8. On December 12, 1986, the Division issued a final permit approval for
reclamation of the Mine Site under the Permanent Program ("Reclamation Plan").

9. HVCC reclaimed the Mine Site in 1986. R.1153; R.1121.

10. Pursuant to the Reclamation Plan, HVCC contracted to have the site regraded,
scarified and reseeded. R.1153.

11.  Since 1986, HVCC has "conformed with all requests that have been made . . .

to reclaim the property in the manner that was specified. [HVCC has] responded to all
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suggestions for maintenance and basically done everything the Division has ever asked . . . since
the site was initially reclaimed in [19]86." R.1157.

12. A Division memorandum dated June 1, 1988 indicates that a bond release
inspection was conducted on May 24, 1988 and specifically states that "the access road, from
the end of the paved county road to the mine site, was ripped, water bars constructed, and
seeded and mulched.” R.267.

13. Effective June 1, 1988, the Division approved a Phase I bond release for the
Mine, reducing the reclamation bond by approximately 60% from $ 171,515.00 to $ 68,606.00
based upon completion of backfilling, grading, topsoil placement and reseeding in accordance
with the approved reclamation plan. R.266.

14. By letter dated July 16, 1988 from the Division to HVCC, the Division states:
"As a result of this inspection, the backfilling, grading, topsoil placement and drainage controls
were determined complete.” R.266. By letter dated June 16, 1988 from the Division to Emery
County the Division states: "The reclamation bond will be reduced from $171,515 to $68,606
because backfilling, grading, installations of drainage controls and revegetation have all been
done at the site." R.265. By letter dated July 17, 1988 from the Division to St. Paul Fire
Insurance Company the Division states that HVCC’s bond at the Mine may be reduced to

$68,606, due to the Phase I bond release. R.264.
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15. At the time of the Phase I bond release, HVCC was in compliance at the Mine
Site with the reclamation plan and all rules and regulations for that phase of reclamation work.
R.1174; R.1110-1111; R.1125-1131.

16.  The Division has inspected the Mine Site at least fifty-nine (59) different times
since 1987. R.1183; R.1250; R.804-954; see Addendum "N". The Division’s Inspection
Reports always find the Mine Site to be in full compliance.

17.  Prior to November 19, 1991, the Division made no indication whatsoever that any
violation existed with respect to the Mine Site or the Reclamation Plan. R.1158-1159; R.1232-
1233.

18.  In fact, in April, 1991, William J. Malencik, a Reclamation Specialist for the
Division, inspected the Mine Site. At that time the conditions at the Mine Site did not constitute
a violation of any kind. R.1029-1037; R.935-936.

19.  Again in May, 1991, William J. Malencik, a Reclamation Specialist for the
Division, inspected the Mine Site. At that time the conditions at the Mine Site did not constitute
a violation of any kind. R.1029-1037. In fact, "[o]n site conditions were substantially the same
as covered in the previous inspection dated 4/20/91." R.937-938.

20. From 1987 - 1991 there has been insignificant, insubstantial change in the erosion
conditions at the Mine Site. R.1192.

21.  From 1987 - 1991 there have been no changes whatsoever in the placement of

perimeter markers in disturbed areas. R.1232-1233.
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22.  Up to and until at least November 1, 1991, the Division records the Mine Site as
in "good condition."” R.952-954.

23.  On or about November 19, 1991, the Division conducted another inspection of
the Mine Site. R.955-957. On November 22, 1991, Notice of Violation 91-26-8-2 ("NOV")
was issued by the Division to HVCC relating to reclamation of the mine access road. R.64-66;
see Addendum "H." Part 1 of 2 alleges failure'to maintain the stability of diversions and failure
to minimize erosion to the extent possible under Utah Admin. R. 614-301-742.312.1 and
614-301-742.113 as to the road outslope and upslope. R.65. Part 2 of 2 was written for failure
to clearly mark with perimeter markers all disturbed areas and failure to seed and revegetate all
disturbed areas, under Utah Admin. R. 614-301-521.251 and 614-301-354 with respect to the
road and stream disturbed outslopes and road upslopes. R.64.

24.  The NOV was issued notwithstanding the fact that the conditions at the Mine Site
have remained unchanged since 1986, since the bond release, and since at least fifty-nine (59)
prior inspections.

SUMMARY OF THE ARGUMENT

The Board’s findings which upheld the November 22, 1991 Notice of Violation were not
based upon substantial evidence on the record and therefore should be reversed. The Division
simply did not provide testimony or evidence to support its issuance of the NOV to Hidden
Valley. There was virtually no testimony regarding the stability of diversions or the placement

of perimeter markers. The Division did introduce testimony in support of its allegation that



erosion was occurring at the Mine Site, but did not produce substantial evidence, especially in
light of other evidence and testimony at the hearing. Under the Administrative Rules, the
Division had to show that HVCC did not minimize erosion to the extent possible. The Division
did not make this showing. In addition, the Division did not show by substantial evidence that
HVCC failed to reseeded disturbed areas. In fact, HVCC has reseeded disturbed areas and the
Division has approved this action. The Division’s testimony on this consisted of one man’s
visual observations. HVCC has reseeded to the extent possible. Since there was not substantial
evidence to support the Division’s Order of July 30, 1992, the Board’s Order was in error.

Further, the Board erred when it found that the Division was not equitably estopped from
violating HVCC with respect to the environmental conditions at the Mine Site. The Division
gave HVCC fifty-nine (59) verbal and written representations that they were in compliance will
all pemit and performance standards. The Division released part of the reclamation bond. The
Division told HVCC that the Mine Site was in "good condition." Notwithstanding all of these
representations, the Division issued the NOV to HVCC without a change in environmental
conditions or the law. HVCC relied on the representations of compliance and will be damaged
by the enforcement of the NOV and CO against them. Therefore, the Board erred when it found
that the Division was not estopped from issuing the NOV.

There is also a two-year statute of limitations that applies under UCMRA. However, the
Board failed to apply this statute to the Division’s enforcement action. This was an error of law

and should be reviewed by this Court giving no deference to the Board’s finding. Testimony
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was introduced by HVCC which established that the statute existed and that Division has applied
this statute in the past. Therefore, the statute of limitations should have been applied to bar the

Division’s NOV in this case.

ARGUMENT

L THE DIVISION HAS NOT ESTABLISHED A PRIMA FACIE CASE IN
SUPPORT OF ITS NOV.

The Division bears the burden of proof and must prove a prima facie case establishing
the fact of the NOV and regarding its jurisdiction to issue the NOV. Similarly, the Division has
the burden of establishing a prima facie case in support of its penalty assessment. R.967-968.
Intersouth Mineral v. OSM, IBLA 89-248 (Feb. 19, 1991).! Only after the Division has made
a prima facie showing does the focus of the proceeding shift to HVCC to carry the burden of
persuasion regarding its defense. Rith Energy, Inc. v. OSMRE, 119 IBLA 83 (1991). In this
case, the burden never shifted to HVCC due to the Division’s failure to support its NOV with
substantial evidence.

A, The Division Did Not Establish Part 1 of Its NOV.

The NOV in issue, NOV 91-26-8-22 was issued in two parts. Part 1 of the NOV was
issued for:

) failure to maintain diversions to be stable; and

1All cases not found in Pacific Reporter, Federal Reporter, Federal Supplement or United
States Reports are reproduced in order of citation in Addendum "O," attached hereto.

2 See Addendum "H."



(b) failure to minimize erosion to the extent possible.
R.65. These violations were issued pursuant to Utah Admin. R. 614-301-742.312.1 (1991) and
614-301-742.113 (1991) and pertained to the road outslope and upslope. R.65.

1. Substantial Evidence was Not Introduced by the Division that the
Diversions at the Mine Site were Unstable.

At the June 30, 1992 administrative hearing, the Division did not introduce any evidence
that the diversions at the Mine Site were unstable. There is an utter lack of evidence in the
record regarding diversions except for testimony presented by HVCC that diversions exist at the
Mine Site which are stable. R.1200.

Utah Admin. R. 614-301-742.312.1 (1991) requires only that "[t]he diversion and its
appurtenant structures will be designed, located, constructed, maintained and used to: . . . Be
stable." Since no Division testimony was presented regarding stability, and no Division
testimony refuted HVCC'’s evidence that the diversions are stable, there is not any evidence to
support the Board’s finding which upheld this portion of the NOV.

2. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Minimize Erosion to the Extent Possible.

The Division introduced the following testimony that HVCC failed to minimize erosion
at the Mine Site to the extent possible:
* HVCC took "some steps" to minimize erosion which were not enough. R.989.

* HVCC could have taken other steps to minimize erosion such as riprapping the
channel and placing rock gabbions. R.1003-1004; 1247.



* HVCC did not place "sufficient" soil and rocks into the gullies to minimize
erosion. R.1011.

* It is not impossible to control erosion at the Mine Site. R.1243,

b The cutting of the access road increased the potential for erosion. R.992.3

This evidence is not substantial evidence. Substantial evidence is "such relevant evidence
as reasonable minds might accept as adequate to support a conclusion." Johnson v. Bd. of
Review, 198 Utah Adv. Rep. 67, 68 (Oct. 23, 1992) (quoting Grace Drilling Co. v. Bd. of
Review, 776 P.2d 63, 68 (Utah Ct. App. 1989)). The evidence that the Division introduced to
support the NOV cannot support a conclusion that HVCC did not implement "[a]ppropriate
sediment control measures . . . designed, constructed and maintained using the best technology
currently available to: . . . Minimize erosion to the extent possible." Utah Admin. R.
614-301-742.113 (1991). In fact, both the Division and HVCC introduced testimony which
discounts a violation of Utah Admin. R. 614-301-742.113 (1991). This evidence includes:

* The existing soil type at the Mine Site increases the likelihood of erosion. R.995.

Accelerated erosion is caused by slope, lack of vegetation, amount of

precipitation and high intensity runoff. R.1022-1023.

* HVCC placed angular riprap rock at the top of the ephemeral drainage at the
Mine Site to minimize erosion. R.1002; 1005.

* HVCC placed a small rock check dam at the crest of the slope at the Mine Site
to minimize erosion. R.1008.

3 The access road was constructed in 1980. R.674. The fact that the existence of the access
road accelerates erosion is not helpful to the Division’s burden since the Division allowed the
access road to remain pursuant to HVCC’s 1986 Reclamation Plan. R.1018. Furthermore, the
road construction itself was approved by the Division. R.1023.



HVCC placed water bars and ripped the road to minimize erosion. R.1010.

HVCC performed regular routine hand shovel work maintenance of small erosion
areas. R.1157.

HVCC performed significant repair work after a 1987 storm that exceeded the
design standard of the Mine Site. R.1157. These repair measures included new
water bars, new rock to place in gullies which were created from the runoff.
R.1191. The entire road surface was ripped again to provide moisture retention
capacity. R.1191. Revegetation was done. R.1191.

It would be a very difficult, if not impossible, engineering feat given the nature
of the access road to structure a different condition at the Mine Site to minimize
erosion on the access road. R.1197.

HVCC’s 1986 Reclamation Plan, approved by the Division, sought to prevent
only "significant erosion." See Addendum "M" at p. 21.

Reasonable minds could not accept the scanty testimony that HVCC could have done other things

as adequate to support the conclusion that HVCC did not minimize erosion to the extent

possible. It is important to note that HVCC did not need to prevent all erosion, HVCC just

needed to "minimize" as best as possible. Substantial evidence was introduced by HVCC which

supports a finding that HVCC minimized erosion at the Mine Site. The fact that HVCC could

have done other things does not support a violation of the rule without testimony that the other

measures would have gone further toward minimizing erosion. Therefore, it was error for the

Board to uphold this portion of the NOV.

B.

The Division Did Not Establish Part 2 of Its NOV.

Part 2 of the NOV was issued for:

@

failure to clearly mark with perimeter markers all disturbed areas; and



(b) failure to seed and revegetate all disturbed areas.
R.64. These violations were issued under Utah Admin. R. 614-301-521.251 (1991) and
614-301-354 (1991) with respect to the road and stream disturbed outslopes and road upslopes.
R.64.

1. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Mark Disturbed Areas With Perimeter Markers.

At the June 30, 1992 administrative hearing, the Division presented almost no evidence
regarding the placement of perimeter markers at the Mine Site. Division Reclamation Specialist
William Malencik merely recited the Rule that disturbed areas be marked. R.1013. Malencik
admitted that the markers were on the road at the Mine Site. R.1015. Therefore, the Division
did not present substantial evidence to support its NOV.

Even if the Board could have found support in this scant testimony for the NOV, HVCC
presented witness Joe Jarvis who testified- that:

The markers were placed after the reclamation was completed and were placed

at the perimeter of all the reclaimed sites as they were defined as previously

disturbed areas, and so the markers exist on both sides of the road, road bed and

around the disturbed areas as defined by this map. They were placed in 1987.
R.1232. Jarvis also testified that in November, 1991 the markers were placed appropriately.
R.1232-1233. This evidence refuted the Division claim that HVCC had failed to comply with
Utah Admin. R. 614-301-521.251 (1991) which states that "[flor purposes of UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES, the perimeter of all areas affected by

surface operations or facilities before beginning mining activities will be clearly marked."



[emphasis in original]. Therefore, there is no substantial evidence to support the Board’s finding
which upheld this portion of the NOV.

2. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Seed and Revegetate all Disturbed Areas.

The Division introduced minimal, weak evidence regarding the seeding and vegetation
at the Mine Site. This evidence consisted of testimony that William Malencik, the Division
Reclamation Specialist, made a "visual inspection" of the Mine Site and did not see any seeds.
R.1014.

This insubstantial evidence is contradicted by the following testimony:

* HVCC reseeded areas that had been previously seeded. R.1157.

* HVCC reseeded the road fill slopes and some small sites which required hand
application of seed, mulch and fertilizer. R.204.

* The outslopes are seeded. R.1237.

* There is very little likelihood of getting vegetation established at the Mine Site.
R.1196.

Further, in reviewing the Division’s evidence, it is important note the fact that in 1989, HVCC
amended its 1986 Reclamation Plan regarding reseeding and revegetation efforts. This revision
was approved by the Division and states that:

During the 1989 work, it was decided not to do further revegetation work on the
road surface, for the following reasons:

1) Each successive year of ripping the road surface to prepare the
seedbed has had the negative effect of bringing large rock to the
surface, while the desirable soil material has fallen into the voids.
In localized areas, ripping the road continues to expose the coal



2)

3)

See Addendum "M" at p. 51-a. Utah Admin. R. 614-301-354 (1991) provides that "[d]isturbed
areas will be planted during the first normal period for favorable planting conditions after
replacement of the plant-growth medium. The normal period for favorable planting is that
planting time generally accepted locally for the type of plant materials selected.” Since HVCC
presented evidence that planting occurred at the Mine Site and that further efforts to revegetate
were revised and approved by the Division itself in 1989, the Division’s claim of a violation of

Utah Admin. R. 614-301-354 (1991) was successfully refuted. Substantial evidence did not exist

bedrock just under the road surface. These consequences of
ripping have substantially decreased the suitability of the road
surface as an adequate medium for plant growth. Ripping has also
prevented the road from being suitable as a four-wheel drive road,
as was permitted during the initial Reclamation Plan. It was felt
that re-ripping the road would simply worsen these problems.

Observations of growth patterns on the road surface over three
consecutive years indicates that the salinity of the soil may also be
worsened by excessive disturbances such as ripping. It is thought
that exposing new material to the surface, as well as creating
conditions for excessive evaporation of soil moisture, has increased
salinity of the already-saline soil material. It was felt prolonged
exposure of the ripped soils to precipitation may leach some of the
salts from the surfaces, as the ripping has provided adequate
internal drainage. Also, the residue from successive seeding over
the last few years has provided adequate seed when future
conditions allow for germination. For the above reasons, it was
felt that minimizing the disturbance on the road would be the best
alternative at this time.

It appears that erosion from the road surface is adequately
controlled, so additional ripping and reseeding is not necessary
from a water quality standpoint.

to uphold this portion of the NOV.



II. THE DIVISION IS EQUITABLY ESTOPPED FROM ISSUING ITS NOV
AND PENALTY ASSESSMENTS.

Contrary to the Board’s Order, HVCC has met all the elements necessary to establish
estoppel. The Division repeatedly since 1987 has lulled HVCC into the belief that it was in full
compliance with all SMCRA, UCMRA and regulatory laws. The Division filed "Inspection
Reports" which state that no violations have existed at the Mine Site since the bond was released
in 1988. As a result, HVCC has expended substantial sums of money to reclaim the Mine Site
in accordance with the Division approved Reclamation Plan and has complied with all Division
requests. Suddenly, and without a change in Mine Site conditions or the law, the Division
issued a Notice of Violation to HVCC. The Division is equitably estopped from taking this
action because it results in manifest injustice to HVCC.

Although the Mine Site was riever operated as a coal mine, HVCC began reclamation of
the Mine Site in 1986. The Mine Site was reclaimed in accordance with a Reclamation Plan
approved by the Division. HVCC received a Phase I bond release in 1988 because " . . . the
backfilling, grading, topsoil placement and drainage controls were determined complete."
R.266. The Division has inspected the Mine Site at least fifty-nine (59) different times since
1987. R.1183; R.1250; R.804-954.* The Division’s inspection reports always found the Mine

Site to be in full compliance. R.804-954.

4 All Inspection Reports are attached in Addendum "N."



01/29/87: "Overall reclamation of the site looks good." R.816. Full compliance
with permits and performance standards noted. R.815.

04/02/87: Full compliance with permits and performance standards noted. R.817.
NOV NB87-11-1-1 issued for to repair a fence. R.818-819.

04/21/87: Full compliance with permits and performance standards noted with
the exception of the fence. R.820.

05/04/87: Full compliance with permits and performance standards noted.
R.822. The fence condition had been repaired. R.823.

06/11/87: Full compliance with permits and performance standards noted.
R.825.

07/07/87: "The general mine area looks good." R.828. Full compliance with
permits and performance standards noted. R.827.

08/14/87: "The mine site area appears stable and looks good." R.830. Full
compliance with permits and performance standards noted. R.820.

09/03/87: Full compliance with permits and performance standards noted.
R.831.

10/06/87: Full compliance with permits and performance standards noted.
R.833.

10/21/87: Full compliance with permits and performance standards noted.

R.835.



12/08/87: "No problems were encountered.” R.839. Full compliance with
permits and performance standards noted. R.838.

01/08/88: "No compliance problems were noted." R.841. Full compliance with
permits and performance standards noted. R.840.

02/12/88: Full compliance with permits and performance standards noted.
R.842.

03/08/88: Full compliance with permits and performance standards noted.
R.844.

04/06/88: "The site . . . looked in good shape and improvements were in place."
R.847. Full compliance with permits and performance standards noted. R.846.
05/24/88: "Overall, the reclaimed site looked good on this inspection.” R.849.
Full compliance with permits and performance standards noted. R.848.
06/21/88: Full compliance with permits and performance standards noted.
R.850.

07/06/88: "No erosion problems were encountered." R.853. Full compliance
with permits and performance standards noted. R.852.

08/09/88: Full compliance with permits and performance standards noted.
R.854.

09/07/88: Full compliance with permits and performance standards noted.

R.857.
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10/24/88: Full compliance with permits and performance standards noted.
R.860.
11/07/88: Full compliance with permits and performance standards noted.
R.862.
12/05/88: Full compliance with permits and performance standards noted.
R.865.
01/04/89: Full compliance with permits and performance standards noted.
R.868.
02/01/89: Full compliance with permits and performance standards noted.
R.871.
03/07/89: Full compliance with permits and performance standards noted.
R.874.
04/06/89: Full compliance with permits and performance standards noted.
R.876.
04/19/89: Full compliance with permits and performance standards noted.
R.878.
06/08/89: Full compliance with permits and performance standards noted.
R.881.
07/05/89: "No violations were observed." R.886. Full compliance with permits

and performance standards noted. R.885.
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07/11/89:

R.887.

08/31/89:

R.889.

09/20/89:

R.892.

10/19/89:

R.895.

11/02/89:

R.898.

12/15/89:

R.902.

02/07/90:

R.904.

03/23/90:

R.906.

04/24/90:

R.908.

05/18/90:

R.O11.

Full

Full

Full

Full

Full

Full

Full

Full

Full

Full

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

with

with

with

with

with

with

with

with

with

with
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and

and

and

and

and

performance

performance

performance

performance

performance

performance

performance

performance

performance

performance

standards

standards

standards

standards

standards

standards

standards

standards

standards

standards

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.



06/01/90: Full compliance with permits and performance standards noted.
R.913.

07/19/90: Full compliance with permits and performance standards noted.
R.915.

08/21/90: Full compliance with permits and performance standards noted.
R.917.

09/27/90: Full compliance with permits and performance standards noted.
R.919.

10/15/90: Full compliance with permits and performance standards noted.
R.921.

11/08/90: Full compliance with permits and performance standards noted.
R.924. |

12/07/90: Full compliance with permits and performance standards noted.
R.926.

12/13/90: "In general the site looked very good." R.929. Full compliance with
permits and performance standards noted. R.928.

02/08/91: Full compliance with permits and performance standards noted.
R.930.

03/21/91: "Generally, the site appeared unchanged from previous inspections."

R.934. Full compliance with permits and performance standards noted. R.933.

13



04/26/91: Full compliance with permits and performance standafds noted.
R.935.

05/07/91: "On site conditions were substantially the same as covered in the
previous inspection dated 04/20/91." R.938. Full compliance with permits and
performance standards noted. R.937.

06/12/91: Full compliance with permits and performance standards noted.
R.939.

07/11/91: Full compliance with permits and performance standards noted.
R.941.

07/31/91: Full compliance with permits and performance standards noted.
R.943.

09/10/91: Full compliance with permits and performance standards noted.
R.945.

10/08/91: Full compliance with permits and performance standards noted.
R.948.

11/01/91: Full compliance with permits and performance standards noted.
R.952.

11/19/91: NOV 91-26-8-2 was issued for failure to maintain stable diversions,

minimize erosion and failure to seed and mark all disturbed areas. R.955.
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As indicated above, in as late as May, 1991 the Division made no indication whatsoever
that any violation existed with respect to the Mine Site or the reclamation plan. R.1158-1159;
R.1232-1233; R.1029-1037; R.935-936. From 1987 - 1991 there has been insignificant,
insubstantial change in the erosion conditions at the Mine Site and no changes whatsoever in the
placement of perimeter markers in disturbed areas. R.1192. HVCC has "conformed with all
request that have been made . . . to reclaim the property in the manner that was specified.
[HVCC has] responded to all suggestions for maintenance and basically done everything the
Division has ever asked . . . since the site was initially reclaimed in [19]86." R.1157. Up to
and until at least November 1, 1991, the Division records the Mine Site as in "good condition."
R.952-954.

The Division did not introduce any evidence establishing that Mine Site conditions had
changed since earlier inspections. Division expert William Malencik testified that on April 1,
1991 he did "not think a violation existed." R.1032; 1038. The Inspection Reports are true and
accurate based upon the inspections performed by Division officials. R.1019-1020.

To counter HVCC’s estoppel argument, the Division has argued that it "consistently
warned Hidden Valley that erosion was a concern." See Third District Court Brief of Appellees,
Pp- 23, 25-26. The Division cited eight (8) occasions, out of a total of fifty-nine (59)
inspections, when HVCC was purportedly "warned" of erosion problems in its monthly

inspection reports.
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Out of the fifty-nine (59) Inspection Reports, eight (8) noted "minor erosion," "watching
for erosion" or "concern of erosion.” See Third District Court Brief of Appellees, pp. 23, 25-
26; R.831, 833, 835, 854, 889, 921, 924 and 935. However, in a harsh environmental setting
setting such as Hidden Valley Mine, and in this specific location where there is no choice but
for runoff water to be discharged down a steep, unengineered fill, the above-mentioned erosion
problems are to be expected and are not significant, even in the Division’s own wording and
reports. In three of the eight citations, the Division simply says that "watching" or "monitoring"
is required. Watching is a standard part of the maintenance and does not indicate a problem.
In two of the eight citations, the erosion mentioned was due to extreme runoff events, not due
to the negligence or lack of maintenance by HVCC. In another of the citations, the erosion is
mentioned as being "minor." In another citation, only one water bar is mentioned as needing
repair.

Given the above summary, the Divisibn’s characterization that it "continually warned"
HVCC of erosion problems misstates both the severity of the problem and the level of Division
concern over a five year period. Further, HVCC was very responsive to performing
maintenance as needed to hold erosion in check to what they felt was an acceptable level given
the site conditions. The Division Inspection Reports do not indicate otherwise until the NOV

was issued.
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Despite substantial evidence to the contrary, the Board erroneously concluded that the
Division was not estopped from issuing the NOV and penalties in against HVCC. R.425. The
Utah Supreme Court recently identified the following as the elements of equitable estoppel:

(1) an admission, statement or act inconsistent with the claim
afterwards asserted;

(2) action by the other party on the faith of such admission, statement
or act; and

(3)  injury to such other party resulting from allowing the first party to
contradict or repudiate such admission, statement or act.

Plateau Mining v. Utah Div. of State Lands, 802 P.2d 720, 729 (Utah 1990). Generally,
equitable estoppel may not be invoked against governmental entities such as the Division.
Mendez v. State Dep’t of Social Services, 813 P.2d 1234, 1236 (Utah Ct. App. 1991).
However, an exception to this general rule exists’ where: (1) it is necessary to prevent
manifest injustice; and (2) the exercise of governmental powers will not be impaired as a result
of the application of estoppel. Anderson v. Public Service Comm’n of Utah, 839 P.2d 822, 827
(Utah 1992); Mendez, 813 P.2d at 1236 (quoting Celebrity Club, Inc. v. Utah Liquor Control
Comm’n, 602 P.2d 689, 694 (Utah 1979); Urah State University v. Sutro & Co., 646 P.2d 715,

718 (Utah 1982); and Ehlers & Ehlers v. Carbon County, 805 P.2d 789, 792 (Utah Ct. App.

5", . . [Clourts are increasingly applying this exception, consistent with the trend toward

holding government and its agencies more responsible for their actions." Utah State University
v. Sutro & Co., 646 P.2d 715, 718, n.4 (Utah 1982) (quoting Davis, Administrative Law of the
Seventies, § 17.01; Berger, Estoppel Against the Government, 21 U. Chi. L. Rev. 680, 686
(1954); Newman, Should Official Advice Be Reliable? -- Proposals as to Estoppel and Related
Doctrines in Administrative Law, 53 Colum. L. Rev. 374 (1953)).
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1991)). Utah’s appellate courts have increasingly approved the application of this exception in
recent years.
The Utah Supreme Court established years ago that:

. . . Estoppel arises when a party (defendant Board) by his acts, representations,
or admissions, or by his silence when he ought to speak, intentionally or through

culpable negligence, induces another (plaintiffs) to believe certain facts to exist

and that such other (plaintiffs) acting with reasonable prudence and diligence,
relies and acts thereon so that he will suffer an injustice if the former (Land
Board) is permitted to deny the existence of such facts.
Morgan v. Bd. of State Lands, 549 P.2d 695, 697 (Utah 1976) (emphasis added). "Estoppel is
a doctrine of equity purposed to rescue from loss a party who has, without fault, been deluded

into a course of action by the wrong or neglect of another." Plateau Mining, 802 P.2d at 728.

A. All Three Plateau Mining Elements of Equitable Estoppel Are Present In This
Case.

1. The Division’s Admissions, Statements and Acts Are Inconsistent With
Their November, 1991 NOV and Penalty Assessment.

Plateau Mining, in establishing the elements of equitable estoppel, requires an admission,
statement or act by the Division which is inconsistent with a claim afterwards asserted. In this
case, the Division has issued fifty-nine (59) statements in writing regarding HVCC’s compliance
regarding the very actions which are cited by the NOV. Statements in the form of "Inspection
Reports" specifically finding the Mine Site to be in compliance may be found in the record in
this case, at R.804-954. Addendum "N." In <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>