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DT SUr Rl COURT OF TRD STaTT OF

UTLH
STRTE 0 UTEH, )
Fleintiff end Respondent, )
Cese No.
-V8-
11884

CRAIG CARLSIY,

Defendent end Appellent, )

BRITF OF APPRLIANT

STATEMFNT OF NATURE OF CASYF
The eppellent, Creig Carlsen; eppeels
from his ceonvietion of Grend Larceny in
violetion of Seetion 76-38-4 Utah Code
Arnoteted 1953,
DISFOSITICN In THE LOWER COURT
The eppellent wes cherged with the
erime of Grend Lerceny by informetion filed
in the First Judicel District Court of the

Stete of Uteh, In end For the Ccunty of

Box Elder. He wes Tirst errsined on Feb-



-Pe
U TY 21; 1969 where he duly entered &
ples of neot guilty. Triel by jury ocommenced
on Yay 7; 1969 end concluded the seme dey,
The jury on the seme dey found the defend-
ent gullty of the Informestion filed therein,
On Mey 27, 1969 the Honoreble Lewls Jenes
sentericed the defendant to the Utah Stete
Irison for e Indeterminete term of not less
then one nor more than ten yeers, The court
grented steys of execution up until August
14, 1969 where the gourt egain sentenced the
defendent tc the Uteh Stete Frison for e
indeterminete term of not less then one nor
more thsn ten yesrs,
RELIEF SOUGHT N AFFFAL

The eppellent submits thet his convietion
in the lower court should be reversed; or if
the Court does not feel justified by the
facts in so doing thst it should reverse the
convietion end remend the cese back for s

new snd feir triel,
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STRGIVEIT QF FACTS
The follevrdng 1o e summery of the evidence
end testimony sdduced et the triel.
¥r, sellece A, Bowden testified that he

weg ot work on the morning of Jeruery 5, 196%

’
et the Selt Leke Suburben Senitetion Treat-
ment I'lent, Six-Tifty “est 3300 South in
Salt Leke City, Uteh (Tr. 6)}. “Yhile et work
he ohserved e truck end cer pull in; turn
around end stop where three men got out and
trensfered white peckeges from the truck to
+he esr (Tr, 7-9; 13-14), While observing
the three men re telephoned the Sheriff's
O0ffice to report the incident end & Deputy
Steriff esrrived (Tr. 10).

Mr, Eerl Williem Julien & Selt Leke
Ceunty Deputy Sheriff testified thet he
went tc the scene thet wes reported (Tr. 27).
He observed meet in the beck of the truck

end in the back seet of the cer (Tr. 20-31,

7%=35) .
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I'r, Gery Lynn Hi11) testified thet he wes
deings business es Box Tlder YMeet recking
in Brighen City, Uteh (Tr. 53). The pecking
7lernt hed mest missing but he did net know
the exect emount, who tock it eor when it
ves teker (Tr. 54-56).
kr, Lee Frenk Krebs & Selt Leke County
Deputy Sheriff testified to the photogrephs
he tcok of the truck end cer (Tr. 66-67).
ARGUMREIT
POINT T
TEEX ATTELLANT AR DIFRIVED 2OF EIS CONSTI-
TUTIMAL RIGHT O} THF PRIVILICE AGAINST
COTULSCRY SFLF-DNCRIVINATIN AXD DUT PROCFSS
OF LA UNDIR TEE FIFTHE £I'D FOURTEIN TH

AURIDEINTS, UNITED STATES CO'STITUTION

In the cese of kirende v, Arizone, 384

U.S. 436'

the Supreme Court cof the United

Stetes, held, thet police heve to give en



et
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individurl » constitutionel werning bvefore
interrrestion s guerenteed by the Pifth
smernovient endé eppliceble to the stetes by
reasor ofF the Iourteenth Amendment Due
I'rocess Cleuse, Unjited Gtetes Constitution,
The court seld:

The vrinciples ennounced todey deel with
e protection which must be glven to the
privilege egalinst self-ineriminetion.
when the individuel is first subjeoted
to pelice iInterrogstlon while in custody
at the stetion or otherwise deprived of
his freedom of ecticn in eny wey 1t is
et this recint thset our sdversery system
cf eriminel nroceéddings commences, dis-
tinFuishinge itself at the outset from the
inocuisitorisl syster reconized in some
countries, Under the system of werdings
ve delineete todey or under eny other
system whier mey be devised end found
effective, the gefeguerds to be erected
about the nrivilese must come into pley
et this peint,

Tr the instent cesse Officer dJullen test-

ified ot (Tr., 28-29):

L 1 Aleo there wes a '58 Chev two-door
herdtor whieh leter turned onut thst
Kendricks wes drivineg:; on the back sest

nf this esr there vwrg p numbher of peckages
nf mert &8 well ss what avpeared to he
hemburser that hed been onened, sitting

on o hig plestic trey or dish you might
cell 1t. ind then I esked them whet they
eI doin~ with thr meet osnd they seid
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~utine Corneny o sell, snd o=~
(Trrhesie £35€d)

4.

3 -
i S

-

()

The Court: Let's £ind out vho he wees telking
e new In frimess--

L 7 You mhieh one of the defenderntes were

veu telvinr et

Lot bt this tirme I wee telkinge to Cerlson,
o he steted e hed brouckt this fror the
Del Ulser l.est Distributins te esell, brought
it to oelt Leke te sell 4t, (Imphesis fdded)

erd then he tectified et (Tr, 22):

£ 1 Live I say, T leocked in the beck of
this blue prnel truck erd there wes =
rumber cof treys with wrepred rieet, lebeled
"ateek," so on, "verk chop,” "hems," elso
lebeled "For Tlder Tent Tecking” es vell
es "Del Clson ¥eet Frocessing Compeny."

end testified et (Tr. 33):

¢ : Cfficer Julien, yecu sev thet you reed
or scme of thege whbite vwreppers Bex Flder
Meat Iecking »nd on some of them Del
Claon Distritutire Corpenyt

£ 1 Del Clesen Yeset T'rocessing, fnywey, it
vee £ Del Clseor TVept Irocessing er Dis-
tributinge ee well es the Box Ilder.

Officer Julien testified to every event

thet oecured between the time he errived et
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the gcene end the time he interrogeted the
deTendent (Tr, 27-728), but et no time did

he give the deferdant the constitutional

werning es set out in Mirendas, suprs.

The epnellent was under restrsint of his
freedom by Officer Julien durine the inter-
rogetion where the avppellant enswered
ouestions of en incrimineting nature without
belng glver & constitutionel werning of any
sort. The guestions the sppellant did enswer
vrere subsequertly used egeinst him st the
trirl. The epnellent therefore was deprived
of his constitutionel right of the privilege
eageinat compulsory self-incriminetion end

due rrocess of lew under l"irsnde, supre.

romT 11

THT ArPELLANT VAS DEFRIVID OF HIS CONSTITUTIMNAL
RIGHT 70 COWSEL DURINGC M -CUSTODY IMTTIR-
BOGATIMN AND DU PROCESE OF La7 UNDER THE

SIATH AND FOURTERNTE AVINDMRNTS, UNITED

STATEZE COMBTTITUTION
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>, supre, the Supreme Court of

the "nited Stetes, elsc held, thet the right
Lo eoumac) begineg when en individuel 41s first
sublect o molice interrometion ss guerenteed
by the 5iryth Amendment end eppliesble to the
atetes hv resamm of the Due Process Cleuse
ot the Fourteenth imendment, United Stetes
Cemstitutien,

Iven though this right can be welved, the
nrogecution must meet certein requirements

before 1t cen be e velid welver,

In the cese of Ceaynley v, Coochren, 369
C.b. 506, the Supreme Court of the United
btetesg, held, thet the prosecution must
soresd onm the record the vrerequisities of
6 valld weiver of the Sixth Amendment right
to counsel, Ther held; nresuming e welver
from e silent record 1s impermissshle, The
recoréd must show; cr there nust be an

rlleretion end evidence which show, that en
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recueed wra offered counsel but intellircently
end ywnéersterdingly relected the offer,
invtrire less is net e weiver,

In the ingtrnt crse the recoré does not
show thet the appellent wes offered counsel
hv Cffiecer Jullern hefore he interrogeted the
erpellent (Tr, 28-20), The eomellent nct
nevine welved his rirht te counsel by the
record not shewing er offer or & velid
veiver ~f that offer to meet the recuirement

of Cernley, supre. The aonellent therefore

vos deprived of hig risht te eounsel end dQue

orocess of lew under llirsnde, suore.

THT TRILL COURT COoi'ITTID YRIJUDICAL rRROR
3Y NOT ULROTYFRLY AV ISETNG THE TITN ESSTS
FOR EXCLUSION FROY THF COURTROQL

Defenge couneel metioned the triel eourt
for the exclusion nf the Stete's writnesses

from the ccurtrecm (Tr, 4-8), Lr, Gery Hill
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teatified thet Jurines the rnoen recess, he,
r, Jeineg, T'r, Bewden end Yr, Julisn hed
dinmer *rrether snd during dinner they had
e gererel Alscussiorn ef thelir testimony
(Tr. 58-5¢, 61-€2),
seetien 77-15-12 Uteh Code fnnoteted, provides
While e vritness is under exeminetion, the
mapistrete mey exclude 8l]l witneases who
heve not heer eyemined, Ke mey s8lso ceuse
the witnesses to he kent sepearste, end to
be prevented from conversing with eech
other until they heve a1l he exemined.
Rule 2% (f) Uteh Rules of Civil Precedure,
rrovifes,
Uron Metior of either verty, the court
shell exelude from the ccourtroom eny
witness of the sdverse nerty, not at
the time under exeminetion, so thet he
mey not heer the testimony of the other
vitnecces,
In the instent crse defense counsel
motioned the triel court for mistriel hesed
on the grounds thet witnesses when excluded

were not nreverly edmenished (Tr, 83-84),
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e trisl eourt feried the motion (Tr. 86),

The triel court erred by not ecomplrine
“lth o cetim 77-15-17 end Pule 47 (f)
el WTes . v onot mreverly admeonishins the
Atrieczer f0 stsy cenereted vhen they were
rragluded fror the courtrrem,

The eprellent wes preiudiced by r. Fill
digseussing hia prorvosed teatimony snd the
tectimony of the twe Ltrte?'3 witrnesses thet
hed testified thet moming, The initiel
purnese of the discussion wes to vrepere
Ur, H111'e testimeny to meet the cccesion
Insterd of 1t being his ovm true testimony.
1t wes bréd feith on the rert of the rrosecutien
for discussir~ the rrevosed testimeny of Vr,
13111 «4th the tvio Stete's witnesses that hed
tectified thet mormine, It sheuld of been the
duty of the prosecution teo keep the witnesses
from discuszinge the metter snd to stey

seppreted hbut econtrervwise the nresecution
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inceurspced the witnecses to do the contrery.
FOTT IV

THY THILL COURT COLMIITTED I'RUJUDICAIL ERROK
£2°D ARUSKED ITH DISCRITIMY BY CHARGING THE
TEY VITH FRROMEQUS DISTHUCTIONS

Defenge counsel took exceptions to the
instruction nurter two end the peragraph
numbered first end & certein phrese in the
fnstruetion numbered five (Tr. 87).

24 Corpug Jurls Secundrum, Criminel Lew,

Section 1445, holds thet errenecus in-
structions thet ere misleeding or misdirects
the fury e#nd prejundicel to the eccused 1is
groundes for & new triel,

In the instsnt cese instruction number
two end the rarszreph numbered first end the
statement that "2 speciel right to possession
ts sufficient besis to esteblish ownership";
would tend to misleed the lury es to the

ovmership of the meet. The eppellsnt was
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cherged hy infermetion for wilfully;
umlewfully, snd feloniously steel, take
and es - ry awey in excegs of 800 1lbs, of
dressed meets, the personsl property of
Gery Hill, doirg business as Box Elder Peck;
heving & value of more then § 50,0C. Mr, Hill
testified that he hed s partner in the
business of Box Elder lMest Facking (Tr. 79).

The mest could of heen the personsl
property of ¥r., Gery Hill or could of been
the personal property cf Mr, Grent Thompson
the pertner in the business. The irnstruction
would tend to mislead the 3jury es tec theilr
findine of whose personal property it vwes,
¥r, H111's or Mr, Thompson's, The instruction
would elso tend to defeat defense counsel's
request for e certein instruction (Tr. 86).

The eppellent vas prefudiced by the
irstruction where the personel property of

the metter was one of the most essentiel
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clemerto in resmect te finding the epnel-
lar* mMuilty of Grend Lerceny &s cherged in
tne Inforrretion end if not given there

veuld Prve heen £ substentiel chence thet

the results would of heer different,

The triel court committed vrejiudicel errcr
rnd abused its discretion by cherging the
jury rith Instruction numbered five and the
phrese, 'In fact, the evidence peints to the
contrnry;". The ccurt efter it hed glven the
instruetion orelly, it deleted thst pert of
the irnstruction, therefore celling special

emovhasis to it in the written instrument.

The Ckxlehome Court held in Chambers v,
ngﬁg; 78 0x1.Cr. 156, 229 P, 646, thet
remerks end comments of the court es tc the
welght end sufficiency of the evidence or a&s
to the guilt of asccused constitute grounds

for new triel,

In the instent cese the phrese in the
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instruction numbered five given to the jury
hy the trial eourt peintineg out to the jury
thet the evidence wes in fect enough to
conviet the eppellent wes highly prejudicel
to the enpellent.

The sppellent wes prejudiced where the
Jury could net consider the evidence and
testinony as it was presented. The instruction
would of iIrnfluenced them in their considera-
tion of the weight and sufficiency of the
evikdence, The jury would of felt obligested
by thet phrese to go beck in the courtroom
vrith nothing less then the verdict of guilty.,

The triel court therefcre erbitrerily
ebused 1ts discretion by cherging the Jury
with the phrese of "In fact, the evidence
peints to the contrery,” end 1s clearly
oreijudical to the eppellant.

ITOINT V

Tht TRIAL COURT ERRID IN DINYING DEFENSE
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COM GRL'S WOTION FOR JUDGMINT OF ACLUITTAL
TOTUYITHZTA DING THE VERDICT

Defense counsel motioned the trisl court
fer the Judgment of ecculttel notwithstanding
the verdiect where the trisl court denied the
motion (Tr. 90)., Defense eounsel before the
submission of the cese to the jury motioned
the triel court for dismissal (Tr. 82-85).
The triasl court denied the notion (Tr. 88).

In the cese of Stete v, Frisby, 49 U, 227,

162 ¥, 616, the Uteh Court held thet the
evidence nuet; In e11 respects, be sufficlent
to sustain the conviction,

The comvietion In the instent cese is
besed on & certain emount of meet thet was
found in the back of e penel truck end the
beck seat of & cer by Officer Jullen of the
5plt Leke County Sheriff's Office et Six-
fifty West 3300 South in Selt Leke City, Uteh.

Mr., Gery H11! testified thet he hed mest

missing from his plece of business In



srirrer City, Uteh, but does net kmewr thre
eveet emourt teken, who toek 1t or when 1t
wea 1even (Tr, 54=-58), He plsn teatified
*het e grvr gome meet In the ceodler of the
welt Leve Coumty Jeil where he sold it

(Tr, B5R-€0), There wrs no testimeny offered
thet the mest thet 'r, H111 spw in end scld
t+c the Salt Leke County Jdeil weae one end the
geme meat thet vee found by 0fficer Julien
rt Siy=fifty Tegt 3200 South in Selt Leke
Cft?; Uiteh,

l:r. Borden who reperted the ineident
testified he did not Ynew the exect #ime
when the truek end eer were removed from
the scene (Tr. 26),.

Cfficer Julien testified that he never
asr the menrt end neckasres after the truck
wpe removed from the scene (Tr, 3¢),

Mr, H111 testifled to Stete's Ixhibhit

5,7,8,9, end 10, which were nhotogrenhs teken
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of the truck end cer st Six-fifty VVest

*300 south in Selt Lake City, Utah, Ee could
~nt fdentify thet eny of the meet or packeges
ir the vhotographs were in fset his personal
proverty having & value (Tr, 78-82) end

thet 1t could of beer the property of

enyone (Tr, 80-81),

The evidence therefore feils to be
sufficlent in &1l respects to sustein the
convietion of the eppellent es to the Infor-
mretion end thet being; Thet on the 5th dey
of Jenuery, 1969, seld Defendant did then
end there willfully; unlawfully; end Telon=-
lously steel, teke end cerry ewsy In excess
of 800 lbs, of dressed memts, the personel
property of Gary Hill; doing business es
Box Flder Pack; heving & velue of more then

£ 50,00 (R, 12),

The Uteh Court held in Stete v, Hell,
105 U, 162, 170, 145 F.,2d 494, 497, rev'g on

rehesring 105 U, 151, 139 F.”2d 278, thet upon
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e trial for en Anformation for lsrceny, it
ia eagentirl that the Stete prove that deferd-
nt errmitted the crime cherped in the infor-
metien, £ eonvietion esnnet be hed for sny

eet other then the one intended from the
Fepinnins to he chereed,

The prosecution in the instent cese failed
te meke itg proof in conformence with the
Informetion where the information is defect-
ive in thet it felle to 1dentify the eppro-
rriete pssumed neme of the ellered egrrieved
nergon. i'r, Hill testified thet ell of the
licenses ere issued In the neme of Bex Flder
Mert Fecking Cempeny end net Box Elder Fecek
88 in the informetion (Tr. 53; 56-57)., The
prosecution felled to make its proof in con-
formence vith the Informetlon where the
informetion 1is defective in thet it fells to
fdentify es to the pertnership of Mr, Hill,
Lr, P11l testified thet he hed e pertner in

the business (Tr, 79-81),
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‘rere wes nothing offered ss to the sctusl
nar:mershin existing between lir, Gery Hill
end Grent Thorpson therefore not knowing the
scturl ovmership of the meat, the meat thet
wes taken from the businessa could of been th
perscnsl property of ¥r., Thomnson,

The appellent net heving committed & crime
es cherged in the Information; the trisl
court therefore erred in denying defense
counsel's motion for judgment of ecouittal
rnotwithstandine the verdiet.

COr CLUSIMN

For the reesons sbove stated, the appel-
lent therefore submits that his convietion
In the lower court should he reversed; or if
the Court does not feel justified by the feects
iIn so dcing; thet it should reverse the con-

vietion and remend the cese back for a new

and fair trial,
Respectfully submitted,

Creie Cerlisen
P.0. Box 250
Draper, Uteh 84020

Propris Persona
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