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IN THE SUPREME COURT
OF THE STATE OF UTAH

LAWRENCE W, BROWN,
Plaintiff-Respondent,

vs. Case No.

(HARLES FRED JOHNSON and 11899
ROYAL BAKING COMPANY,
Defeondants-Appellants,

APPELLANTS’ BRIEF

NATURE OF CASE

Action by plaintiff to recover damages for personal
injuries sustained in an automobile accident.

DISPOSITION IN THE LOWER COURT

The jury returned a verdiet of no cause of action
in the first trial. The court, Judge Marcellus K. Snow
stting, granted plaintiff’s motton for a new trial. In the
second trial, the jury returned an erroneous verdiet in
favor of the plaintiff, which the court, Judge Leonard W.
Elton sitting, did not accept until revised. Judgment was
subsequently entered on the revised verdiet of the second
Jury and the eourt denied defendant’s motion for a new
trial.



RELIEF SOUGHT ON APPEAL

Defendants pray for reversal of the judgment enter.
ed by the trial court on the second jury verdict and for
reinstatement of the judgment of no cause of action
entered on the first jury verdict; or in the alternative,
defendants pray that the case be remanded and the trial
court ordered to grant defendants a new trial with diree.
tion that the issue of damages relating to possible future
surgery be eliminated from the jury’s consideration.

STATEMENT OF FACTS

(The following statements of facts as to Uability are
from the first trial)

The collision out of which this action arises occurred
January 11, 1968. Plaintiff was driving a Corvair auto-
mobile down Emigration Canyon. The defendant Johnson
was driving a step-van bread truck in the course of his
employment with the defendant Royval Baking Company
and had followed plaintiff’s automobile for approximately
one mile down the eanyon before the accident ocenrred
(R. 738). Mr. Johnson had plaintiff’s automobile in view
most of the time as both vehicles were proceeding down
the canyon (R. 739), but the plaintiff never saw the
bread truck at any time prior to the collision (R. 599).
As the vehicles entered a straight section of road where
passing was permitted (Exh. P-1), Mr. Johnson started
to pass plaintiff’s automobile since there was no oncoming
traffic approaching (R. 596). There was no intersections
in the area, no automobiles ahead of plaintiff, or any
other circumstance, according to plaintiff, which would
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have indicated to anyone following the plaintiff that
i might suddenly decelerate (R. 596).

When the front of the bread truek was about even
with the rear of plaintiff’s automobile, plaintiff applied
his brakes and swerved somewhat to the left (R. 740).
Mr. Johnson then decided not to complete his pass be-
cause he was afraid plaintiff might lose control of his
autommobile and skid into the bread truck (R. 785). As
e was getting back into the right-hand lane, plaintiff
applied his brakes the second time (R. 740) without sig-
naling, (R. 601), and apparently without observing to the
rear through his rear-view mirror (R. 595).

’laintiff’s deceleration was abrupt enough to raise
the rear end of his antomobile at least two and one-half
imches in order that the rear humper of the Corvair could
come over the front bumper of the bread truck (R. 702-
703) and damage the right front fender of the truck
above the bumper (R. 741).

Plaintifi’s deceleration was made beecause of a small
dog walking along the right side of the roadway (R. 596)
whieh never crossed the road or darted out in front of
hiny before he applied his brakes (R. 598).

(The following statcient of facts regarding the 1s-
s of injury and damages are from the second trial.)

As a result of the aceident, plaintiff sustained vari-
ous injuries to his neck for whieh he was treated by Dr.



Thomas L. Soderberg. Plaintiff was also examined )y
Dr. John N. Henrie four mmonths after the accident g
the request of plaintiff’s attorney (R. 434) and hv Dy,
Reed S. Clegg seventeen months after the aceident as an
independent medical examiner appointed by the court (R,
84-85). Dr. Henrie anticipated no permanent disability
as a result of the accident at the time of his examination
made four months after the accident (R. 440 & Exh. D-10)
and Dr. Clegg at the time of his examination made
seventeen months after the accident felt the lealing
process had been completed (R. 468) and that plaintiff
could continue with his wrestling activities at the Univer-
sity of Utah, if he so desired (R. 455).

The only testimony presented at trial regarding
whether or not plaintiff would require surgery in the
future as a result of the aceident in question was that of
Dr. Soderberg when he testified that there was a chance
that surgery would be required, but it was not likely. He
estimated that there was only about a 15% chance of
surgery becoming necessary at some later date (R. 368)
and, conversely, an 85% possibility that future surgery
would not be necessary (R. 394).

Defendants objected to the introduetion of evidence
relative to the surgical procedure, period of hospitaliza-
tion and post operative care relative to a cervical fusion
operation, but said objection was overruled (R. 369-371).
Defendants also requested by their requested jury in-
struction No. 21 that the jury be instructed that they
could not award damages for possible future surgery



espenses or disability resulting therefrom sinee there
was no medical evidence admitted during the trial upon
whica it could be found by a preponderance of the evi-
deuce that such surgery would become necessary, but
«aid requested instruetion was refused (R. 211). Defend-
ants thereafter excepted to the court’s failure to give de-
fendants requested instruction No. 21 (R. 499).

(The following statement of facts regarding jury
delibevations and verdicts s from the second trial.)

The court specifically instrueted the jury that if they
found the issues of liability in favor of the plaintiff, the
amount of special damages awarded could not exceed

37750 (R. 234). Nevertheless, the jury returned a
wldl(t of special damages of $10,000.00 and general dam-
ages of $1,700.00 (R. 503-504), making a total verdiet
of $11,700.00. The court declared the verdict erroneous
(R. 502 & 513) and sent the jury out to re-deliberate with
the additional instruction that they re-read the instrue-
fions, paving particular attention to the instructions re-
garding damages (R. 508).

The jury retired to re-deliberate at 4:35 pan. (R.
%) and returned their second verdict into the courtroom
at4:41 pan. (R. 510). The second verdiet awarded special
damages of $377.50 and general damages of $11,322.50
(R. 512y, making a total verdict of $11,700.00, the same
amount as awarded by the first verdiet.



POINT 1

THE TRIAL COURT ERRED IN GRANTING PLAINTFx
A NEW TRIAL.

Plaintiff’s motion for a new trial following the firg
trial was made solely upon the factual basis that the eyi.
dence did not support the verdict of no cause of action
returned in favor of defendants (R. 181). Plaintiff made
no claim of legal error in the admnission or rejection of
evidence, in the giving of jury instructions, or in the con-
duct of the court or counsel.

The factual issues tried in this case were whether
or not the defendant Johnson was negligent, whether
or not plaintiff was contributorily negligent and whether
or not the negligence of either was a proximate cause of
the accident. This court has consistently held that the
determination of negligence, contributory negligence and
causation is the prerogative of the jury. Singleton s
Alexander, et al., 19 Utah 2d 292, 431 P.2d 126 (1967)
and Corbridge vs. M. Morrin & Son, Inc., 19 Utal 2
409, 432 P.2d 41 (1967).

Defendants do not question the principle that motions
for new trials are addressed to the sound diseretion of
the trial court in order to prevent manifest injustice,
should it occur, but contend that such discretion should
be exercised with restraint when the only grounds claiu-
ed for a new trial is “insufficiency of the evidence™ on
issues which are traditionally the prerogative of the jury
to determine. Certainly one who attacks a jury verdict
with a claim that it should be set aside and a new trial



sunted should show some irregularity, indication of
«ejudice or some other fact which may have prevented
fie parties from having a fair trial. Plaintiff alleges
po sueh fact in his motion for a new trial and defendants
«ontend that none is shown in the record (R. 541-802).

Defendants readily agree with the principle set forth
in Hylaud vs. St Marks Hospital, 19 Utah 2d 134, 427
P.ad 736 (1967) that the trial judge’s role in overseeing
the process of trial by jury with respect to ruling on mo-
tions for a new trial goes beyond merely determining
whether or not the evidence will or will not support the
verdiet, but in the ahsence of any other contention and
where the evidence is rather evenly balanced on the is-
siew ol negligence and contributory negligence, as will
he referred to hereafter, the court’s discretion to grant
auew trial should be exereised very cautiously. Indeed,
th standard as sct forth in the Hyland case, supra,
stould he followed:

“Consiztent  with the purpose just discussed,
whenever what has transpived in the proceeding
ix x0 offensive to the trial court’s sense of justice
that he believes the desived objeet of affording
the parties a fair trial has [ailed, he has both the
prevogative and the duty to grant a new trial.”

In the Hyland case, the plaintiff was seriously in-
mred while heing catheterized by an orderly of defendant
Lospital. There was no (uestion of contributory negli-
wence on the part of the plaintiff, the defendant allowed
tidatively untrained person to perform a rather sophis-
teated procedure, and the orderly admitted in{lating the

1. . o ' . .
oo of the catheter before obtaining urine as he knew
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from instructions and previous experience should occiy
when the catheter entered the bladder, which shouid tak
place before the balloon was inflated. A verdict ot no
cause of action on such facts is without question against
the weight of the evidence and offensive to one’s sense
of justice.

However, such is not the case in the present action.
The jury could well have found the defendant Johnson
acted as a reasonably prudent person in attempting to
get back into the right-hand lane when he saw plain
tiff’s bhrake lights illuminate for some reason unknown
to him and was afraid the plaintiff might skid into Lim
(R. 785). Likewise, the jury could well have found the
plaintiff contributorily negligent in failing to keep a
reasonable lookout to the rear and in suddenly decreasing
hig speed without giving a signal of his intention to do .

Although the canvon road was a winding road, the
defendant Johnson was able to see plaintiff’s antomobile
ahead of him most of the timme as they traveled down the
canyon together for approximately one mile before the
accident occurred (R. 739). The jury might well have
found that if plaintiff had glanced into his rear view
mirror ocasionally as he traversed that last mile hefore
the accident occurred, that at least on one occasion he
would have seen defendant’s bread truck and known that
it was in the vicinity. Since plaintiff testified he never
saw the truck at any time prior to the aceident (R. 595),
the jury may well have coneluded that he did not look to
the rear as often as he should have during that last mile.
This court has previously held it to he a jury question
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whether or not a forward driver is guilty of negligence
. ‘ailing to observe traffie approaching from the rear.
Haydew vs. Cederlund, 1 Utah 2d 171, 263 P.2d 796
(1933).

Also, Seetion 41-6-69(¢), U.C.A., 1953, provides that:
“No person shall stop or suddenly decrease the
speed of a vehicle without first giving an appro-
priate signal in the manner provided herein to
the driver of any velicle iinmediately to the reai
when there is opportunity to give such signal.”

The trial court so instructed the jury (R. 152) and the
jury could have found that plaintiff had thme to at least
flash lus brake lights in advance of his deceleration,
which he admittedly did not do (R. 601). The only signal
he vave was the illumination of his brake lights made
conteinporaneously with his deceleration, which is not
an appropriate signal of one’s intention to decelerate
since it gives no advanced warning of the conteniplated
deceleration. United States vs. First Security Bank of
Utali, 208 F.2d 424 (10th Cir. 1953).

Admittedly, a jury or other trier of fact could rea-
somably have found to the contrary on all of the foregoing
lactnal issues, but since the verdict returned was in favor
of the defendants, the defendants were entitled to have
fhe evidence and any inferences which could logically
e drawn therefrom viewed in the light most favorable
to them by the trial court in considering whether or not
fhere was an insufficieney of the evidence to sustain
Ao verdict rendered. Tn Smith s, Gallegos, 16 Utah 2d
AL 00 17,24 570 (1965) this Court reiterated this prin-
“ple iy stating :



“1t is elementary that where there is a dispui
in the evidence, resolving the conflicts is [
the jury under its prerogative as the exelgs.
finder of the facts. 1t is equally o because of th
Jury’s verdiet in his favor, we must accept the pe
spondent Jones’ version of the facts and revie,
the evidence and all inferences faivly to he drawy,
therefrom in the light most Favorable to him,
Having done so, it appears that there 15 a reason
able basis therein upon which the jury coald re
main unpersuaded that the respondent Jones fail-
ed to perform his duty in vielding the vight of
way, as we have discussed herein.  Aecordingly,
the tuial conrt was well advised in rejecting appel-
lant’s contention that respondent Jones should
he held guilty of contributory negligence as
matter of law and properly presented the resues
to the jury for determination.”

The evidence viewed in the light most favorable to
the defendants 1s substantial and sufticient to =ustan
the verdiet of no cause of action and since lack ol suffi-
cieney was the only ground claimed by the plaintiff
his motion for a new trial, the trial court abused its discre
tion in setting aside the verdiet and granting a new trialk
The proper rule with respeet to how active a trial judge
should become in setting aside verdiets and granting
new trials 1s well stated by Justice Crockett in his con-
curring opinion in Holmes s, Nelson, 7 Utah 2d 435, 52
P.2d 722 (1958) as follows:

“The verdiet, when supported hy substantial
evidence, should he regarded as presumptivels
correct and should not he interferred with merely
because the judge might disagree with the result
The prerogative should only he exercised when
in view of the trial court, it scems clear that the

10



jury has misapplied ov failed to take into account
proven facts; or misunderstood or disregarded
the law; or made findings clearly against the
weight of the evidence so that the verdiet is of-
fensive to his sense of justice to the extent that
he cannot in good conscience permit it to stand.”

This rule was later adopted by the entire court in the case
of Wellman vs. Noble, 12 Utall 2d 350, 366 P.2d 701
(1961) wherein the court stated with respect to the grant-
ing of new trials when there has been substantial evidence
trodueed which would support the verdiet:

““Such action is warranted only when to the trial
judge, it seems clear that the jury has misapplied
or tailed to take into account proven faets; or
nisunderstood or disvegarded the law; or made
lindings clearly against the weight of the evi-
denee.”

New trials were granted in hoth the Holmes and
Wellman cases; hut in the Holmes case, plaintiff was a
three and one-haltf vear old child (too voung to be con-
wibutorily negligent) who ran into the street and was
struck by defendant atter the latter had been warned by
lix wife of the child’s presence when he was 300 feet
from the point of impact and 1 the Wellmas case, the
plaimtiff was sitting in an automobile stopped hehind a
disabled truck and house trailer whea strick hy defend-
ant, which aceording to some evidence, defendant shonld

have seen for a considerable distance prior to impact.
In the instant case, there was no dispute in the tacts
mpon which defendants claimed plaintiff was contribn-

forily negligent sinee plaintiff admitted not seeing de-

11



court to set aside the verdict and grant a new
trial.

* * *

“‘Consistent with that viewpoint, when the parties
have had the opportunity of presenting their
evidence and argwmnents concerning their disputes
to the jury, the judgment of the jury should he
allowed to swing through a wide arc within the
limits of how reasonable minds imight see the
situation; and the court should not upset a verdict
merely hecause it mayv disagree. If it did so,
the right of trial by jury would be effectively
abrogated and the trial may as well be to the
court in the first place.”

In the instant case, there is no claim that passion or
prejudice influenced the verdict and there is no indica-
tion that the jury acted under a misconception of proven
facts or misapplied or disregarded the law. To the con-
trary, it appears that the jury may have believed the
defendant Johnson acted as a reasonable man in pulling
hack behind plaintiff’s antomobille after plaintiff applied
iis brakes the first time, or it may have found the plain-
tiff failed to keep a reasonable lookout to the rear and
that if he had done so, he would have seen the defend-
ant’s hread truck and consequently not have attempted
to stop suddenly when it was atempting to pass. Rather
than having disregarded the law, it appears only that the
Jury may have applied the law of contributory negligence
fo the conduet of the plaintiff.

13



fendant’s truck at any time prior to the accident whe
it was obviously traveling behind him for a distan-
of at least one iile. Therefore, in that regard, the jur
could not have misinterpreted or misapplied the facts
The court instructed the jury regarding a forward driv
er’s duty to keep a reasonable lookont to the rear and t
give an appropriate signal of his intention to stop o
suddenly deereasc his speed if there was an opportunity
to do so. Since the jury apparently applied this law,
how can it be said that it misunderstood or disregarded
the law? While recognizing that it is difficult to prove
a negative, defendants ost seriously contend that a
reading of the trial transcript of the fivst trial will no
offend anvone’s sense of justice that a verdict was ren
dered in favor of the defendants, although they may not
agree with it.

In Efco Distributing, Inc. vs. Perrin, 17 Utah 2d 375,
412 P.2d 615 (196G6) this court affirnied the trial court’
refusal to grant a new trial wlere the jury found the
issues in favor of the plaintiff but awarded no damages
It stated the rule which should govern trial courts in
awarding a new trial as follows:

“If it clearly appears that there has been a mis
carriage of justice because the jury has refused to
accept credible, uncontradicted evidence wher
there is no rational basis for rejecting it, or itis
plain to be seen that the jury has acted under a
misconception of proven facts, or has misapplied
or disregarded the law, or where it appears thal
the verdiet was the result of passion and prjudice.
it is both the prerogative and the duty of the

12



POINT II

THE TRIAL COURT ERRED IN FAILING TO ti<STRU(;
THE JURY THAT NO DAMAGES COULD BE AWARDED ¢
COMPENSATION FOR POSSIBLE FUTURE SURGERY.

During the examination of Dr. Soderberg, plaintif
counsel asked the doctor to deseribe how a ruptured dis
1s repaired. Defendants objected unless a foundatio
was laid that surgery was contemplated for the plaintif
(R. 362). The court overruled the ohjection (R. 363
and Dr. Soderberg deseribed in some detail how an in
eision is made in the front of the neck, how the spine
is opened up, how the dise material is removed anl
finally how hone is then taken from the pelvie hone and
placed between two of the intervetebral bodies of the
spine (R, 363). Later Dr. Soderherg was asked if he had
an opinion as to whether or not surgery would he re
(quired for the plaintift, to which he rephed:

*{ think there is a chance that surgery will In
necessary, but it 1s not likely.

Q. How would you characterize that chance!
('an vou axeribe a percentage to it?

A. Yes. [ think Larry has about a 159 chanee
o requiring surgery. This is what we have found
on the basis of studies of following people with
siimilar injuries over a long period of time. Fif-
teenn pereent will eventnally requive surgery.”

(R. 368).

On crosx examination, Dr. Soderberg readily admitted
that the converse was true, i.e., that there was an SHY
chance that surgery would not he necessary for the plain-

£11 (R. 394).
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Plaintiff’s counsel then asked what would be required
hy way of hospitalization if surgery was required (R.
369). Defendants again objected to the question since
there had been no medical evidence introduced by which
the jury could have found by a preponderance of the evi-
dence that any surgery would be required for the plain-
titf, but the objection was overruled (R. 370) and the
doctor was allowed to state that if surgery was required,
plaintitt would be hospitalized for a week to ten days and
would be required to wear a neck brace for a period of
front six weeks to three months (R. 370).

At the conclusion of the evidence, defendants re-
gtiested that the jury be instructed that they could not
award damages in compensation for any possible future
surgery (R, 211) but said instruction was refused and a
proper exception was taken by defendants (R. 499).

This court reviewed a very similar problent in Moore
ra. Denver & Rio Grande Western Radway Company,
4 Utah 2d 255, 292 P.2d S49 (1956). 1n that case, there
was niedical evidence of nerve root ivritation which was
consistent with the existence of a dise injury, but the
medical evidenee indicated nothing niore than that there
was a possibility the plaintiff suffered from a dise
injury, since this court on review observed:

“Although the medical testimony indicated that
the syptoms showed a nerve irritation, and that
such syimptoms were consistent with the existence
of the dise injury, we cannot discover in the wit-
nesses’ words nothing more than their corvollary
that, under the circmmstances, a dise injury was
not impossible.”

15



«ration the issue of possible future surgery (R. 154).
1. same instruetion should Lave been given in the
second trial; and since it was not, the court should have
cranted defendant’s motion for a new trial after the jury
returned a verdiet which strongly indicated it had award-
ed general damages for pain and suffering associated
with possible future surgery.

POINT III

THE TRIAL COURT ERRED IN ACCEPTING THE
JURY’S REVISED VERDICT IN THE SECOND TRIAL,

The first verdiet veturned in the second trial was
clearly erroneous since it awarded special damages of
$10,000 (R. 255-A) when according to the court’s instrue-
tions, special damages could not exceed $377.50 (R. 234).
The conrt sent the jury out again to re-deliberate (R.
H08). Such action was permissible under Rule 47(r),
U.R.C.P., and Jorgenson vs. Gonzalloes, 14 Utah 2d 330,
383 P.2d 934 (1963). However, the jury did not re-
deliberate, but merely made a mathematical caleulation
0 as to add to general damages the amount they could
not properly include in special damages. The jury retired
the second time at 4:35 p.n. (R. 508) and returned into
court at 4:41 pan. (R. 510). Since it always takes two
or three minutes to properly assemble the court person-
nel, counsel and the parties after the jury has informed
the bailift they are ready to return, the jury could have
heen in session only three or four minutes at most and
obviously did nothing more than make a mathematical
caleulation to revise the verdiet.

17



In the case at bar, there was less than the men
“corollary” that under the circuimstancss future suvgen
was not impossible. There was an 85% probability thaty
would not be necessary. As stated in the Moore case
the total evidence introduced must tend to show a proba.
bility upon which damages may be awarded as opposed
to mere conjecture. In the instant case, Dr. Soderberg’s
opinion that there was a 15% chance the plaintiff would
require future surgery was apparently based only upon
the generalized observation of prior studies of people
with similar injuries (R. 368). As to whether or not
plaintiff would fall into the ecategory requiring future
surgery is pure conjecture. In fact, the conjecture was
that there is an 85% chance he will not.

In the Moore case, it was held error not to hawve
withdrawn all consideration of a ruptured dise from the
jury. Whereas in the instant case, defendants requested
only that the jury be instructed that it could not award
damages as compeunsation for the expenses or disability
associated with possible future surgery. As in the Moore
case, there is a strong indication that the jury awarded
damages for the consequences of future pain and suffering
associated with cervical fusion operation, since they
awarded general damages of $11,322.50 (R. 255-A), which
would he an unusually high award of general damages
when special damages amounted to only $377.50 and no
surgery had heen performed to date.

Upon the same medical evidenee received in the first
trial (R. 625-632), the trial court gave defendant re-

quested jury instruction taking from the jury’s consid

16



The fact that the judy did not re-deliberate as
instructed (R. 508), as evidenced by its return withiy
six minutes, is evidence of misconduet and capriciousness
in refusing to follow the court’s instrutions. In Ferru .
vs. City of Pittsburgh, 145 A.2d 706 (Penn. 1958), after
one hour and 40 minutes of deliberation, the jury returned
a verdiet of $15,000 plus medical expenses and **all conrt

” The trial judge instructed

costs and attornex’s fees.
the jury that they could not include in their verdiet at
torney’s fees and court costs. The jury thereupon re
tired and five ninutes later returned a verdiet of $25,000
against the defendants. On appeal, the Pennsylvania
Supreme Court held:
“The jury’s verdiet, five manides later, of $25,000
was a patent method of adding attorney’s fees
and court costs by indirection and was obviously
capricions, excessive and unjustitfiable.” (Kmpla-
sis supplied by court).

The mere juggling of amounts hetween special and
general damages as a substitute for re-deliberation has
also been leld to constitute misconduct of the jury. In
Hall vs. Cornett, 240 P.2d 231 (Ore. 1951), the jury’s
first verdiet for the plaintiff was in the smu of $1,006.40
special damages and $1.00 general damages. The trial
court considered the $1.00 general damages award as
inadequate under the circumstances and sent the jur
hack out to re-deliberate. The jury then returned a sccond
verdict of $300.00 gencral damages and $707.40 special
damages, reaching the same total awmount. The trial
court set aside the second verdiet and granted a new
trial. C'onsideving such action on appeal, the Oregmn
supreme Court held:
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“We turn to the second assigninent of error which
relates to the setting aside the second verdict and
granting a new trial. In returning that verdiet,
the jury was guilty of misconduet. The record
conclusively shows that they merely juggled the
figures which they had adopted in their first abor-
tive verdict.”

That is cxactly what was done in the incident case,
the jury merely deducted $9,622.50 from the special
damages award of the first verdiet and added it to the
$1,700.00 general damages award, making a general
damages award of $11,322.50 in the second verdict. The
total award of $11,700.00 in the second verdict is the
same total sum awarded in the first verdict. Consequent-
Iv, it ix clear there was no re-deliberation as ordered by

the conrt but merely a mathematical juggling of the first
verdiet,

Similarly, in Flausberg vs. Paulson, 399 P.2d 356
(Ore. 1964) it was held to be grounds for a mis-
trial where the jury was returned to correet an erroncous
verdict which awarded only special damages and the
second verdict mevely transferved all the speecials to
veneral damages. The court considered this a “stubborn
adherence to an invalid verdict” and the refusal to follow

the trial eourt’s instructions was grounds for a mistrial.

Also, the inercase in the general damage figure was
clearly excessive in view of the original general damage
figure. Plaintiff attempted to justify the increase in the
zeneral damage award by submitting affidavits of jurors
to the court in advance of the hearing of defendant’s mo-
fon for a new trial which prevented the court ruling upon
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their admissibility before they were made part of tl.
record of this action. (R. 261-266). Such procedure was
highly improper and may have been prejudicial to the
defendant’s position in their motion for a new trial. The
principle prohibiting such conduct and procedure is set
forth in Wheat vs. Denver & Rio Grande Western Rail-
way Compamy, 120 Utah 418, 250 P.2d 932 (1952) as
follows:

“The rule prohibiting jurors from impeaching
their verdict is founded on sound reasoning and
has long been recognized. In People vs. Flym,
we said:

‘It 1s well settled that affidavits of jurors
will not be received to impeach or question
their verdict, nor to show the grounds upon
which it was rendered, nor to show their mis-
understanding of fact or law, nor that they
misunderstood the charge of the court, or the
effect of their verdict, nor their opinions,
surmises, and processes of reasoning in arriv-
ing at a verdiet.

The policy behind this statement applies with
eqnal cogency to the oral evidence of jurors prof-
fered upon a hearing of a motion for a new trial.
To permit litigants to get jurors to sign affidavits
or testify to matters discussed in connection with
their funetions as jurors would open the door to
inquiry into all matter of things which a losing
litigant might consider improper: misconceptions
of evidence or law, offers of settlement, personal
experiences, prejudice against litigants or their
causes or the classes to which they helong. It
would be an interminable and totally impractical
process. Such post-imortems would he productive
of no end of mischief and render service as a
juror unbearable.”
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CONCLUSION

The verdict of no cause of action returned in the first
tri. 1 was supported by substantial evidence and nothing
appears in the record to indicate that the jury either dis-
regarded uncontroverted evidence or misapplied the law
so as to cause a miscarriage of justice; and in the ab-
sence of such a showing, it was an abuse of diseretion for
the trial court to set the verdict aside and award a new

trial.

Defendants were prejudice in the second trial in the
following particulars: (1) by the court allowing the jury
to consider as an element of dammages the consequences
of possible future surgery when no medical testimony had
heen introduced from which the jury could have found
by a preponderance of the evidence that future surgery
would be necessary, (2) by the jury’s failure to abide
by the court’s instructions in awarding special damages
in its first verdiet, (3) by the misconduct of the jury
in failing to re-deliberate and merely juggling amounts
hetween speecial damages and general dammages in return-
g its second verdict, and (4) by the misconduct of op-
posing counsel in filing affidavits of jurors in the record
hefore the admissibility of such could be ruled upon by
the trial court at the hearing of defendants’ motion for
anew tral.

WHEREFORE, appellants and defendants below
pray that the judgment of the trial court in favor of the
plaintiff be reversed and that the judgment of no cause
of action entered on the first jury verdiet be reinstated;
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or in the alternative, that defendants be awarded a ney
trial in the comnsequence of the prejudicial 2rror -om.
mitted in the second trial.

Respectfully submitted,

HANSON & BALDWIN
H. Wayne Wadsworth

702 Kearns Building
Salt Lake City, Utah

Attorney for Appellants
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