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IN THE UTAH COURT OF APPEALS
Harold Netzler,

:
Defendant/Appellant

:

v.

:

State of Utah,

:
Appellee/Plaintiff.

Appellate Case No. 20040471-CA

Priority No.: 15

:

BRIEF OF APPELLANT/DEFENDANT

STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction in this matter pursuant to
Pursuant to U.C.A. 77-18a-l and U.C.A. 78-2-2(3)(i) (1953 as amended). The Utah
Supreme Court has transferred this case to the Utah Court of Appeals pursuant to U.C.A.
78-2-2(4) (1953 as amended).

STATEMENT OF ISSUE AND STANDARD OF REVIEW
ISSUE 1: Whether the court erred in denying the Defendant's trial counsel's
verbal motion prior to the trial to exclude testimony that the Defendant had allegedly
violated an order of the court to stay away from the 7-11 store following the incident and

that the Defendant had subsequently threatened the store clerk in an attempt to prevent
her from testifying against him.
Standard of Review: If the appellate court finds that trial counsel's request was in
fact a Motion to Suppress, in order to overturn a trial court's ruling on a motion to
suppress evidence, the court's factual findings would have to be shown to be clear error.
The trial court's legal conclusions, however, are reviewed for correctness. State v.
Valenzuela, 2001 UT App 332,1f 8, 37 P.3d 260
If the appellate court finds that trial counsel's request was something other than a
motion to suppress, the trial court's decision to admit or preclude evidence is reviewed
under an abuse of discretion standard. Salt Lake City v. Garcia, 912 P.2d 997, 999 (Utah
Ct.App.1996).

ISSUE 2: Whether the Defendant's trial counsel was ineffective. The Defendant
alleges that his trial counsel was ineffective due to his failure to adequately investigate
the Defendant's case and present evidence refuting the victim's allegations that following
the alleged robbery the Defendant appeared at the 7-11 on several occasions and
attempted to threaten her to get her not to testify in court. In particular, the Defendant's
trial counsel failed to investigate and/or contact potential character witnesses who could
provide testimony regarding the credibility of the alleged victim, Terrye Rowland. The
Defendant also alleges that his trial counsel was ineffective due to his failure to object to

2

the obviously deficient jury instructions regarding the elements of Robbery and
Aggravated Robbery.
Standard of Review: Ineffective assistance of cousnel claims are reviewed on
appeal as a matter of law. State v. Bradley, 2002 UT App 348,1115, 57 P.3d 1139.

ISSUE 3: Whether the court committed error in instructing the jury regarding the
elements of Aggravated Robbery and/or the mental state required under an accomplice
liability theory.
Standard of Review: The propriety of a jury instruction presents a question of law
which the appellate court reviews for correctness." State v. Fisher, 972 P.2d 90, 99 (Utah
Ct.App.1998)

PRESERVATION OF ISSUE FOR APPEAL: Counsel for the Defendant raised
Issue 1 at trial. (See Transcript of Jury Trial, pages 9-11) The Defendant raises Issues 24 for the first time on appeal.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Rules of Evidence. Rule 403 (See Addenda)
Utah Code Ann. § 76-6-301 (See Addenda)
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Utah Code Ann. § 76-1-501 (See Addenda)
Utah Code Ann. § 76-2-202 (See Addenda)

STATEMENT OF THE CASE
Nature of the Case:
In this appeal, the Appellant seeks a reversal of his conviction for Aggravated
Robbery, which was entered following a jury verdict of guilty. The Jury Trial was held
on February 18-19, 2004, before the Third District Court, Judge Robin Reese presiding.
Sentencing was held on May 10, 2004. It is the position of the Appellant that the court
committed several errors which entitle the Defendant to a new trial. Furthermore, there
was insufficient evidence presented at trial to support a conviction for Aggravated
Robbery
Course of Proceedings Below:
The Appellant was arrested and charged with 1 count of Aggravated Robbery as a
result of the incident at the 7-11 on February 6, 2003. The Defendant's case came before
the court for a jury trial on February 18-19, 2004. At the conclusion of the trial the jury
returned a verdict of guilty to Count 1 of the Information, Aggravated Robbery, as
charged. On May 10, 2004, the court imposed sentence on the conviction for Count 1,
Aggravated Robbery. The Defendant subsequently filed a Notice of Appeal.
this final judgment of the Third District Court that the Appellant now appeals.

4

It is from

SUMMARY OF RELEVANT FACTS
Tfyis case came before the trial court for trial on February 18-19, 2004. The facts
elicited at trial are summarized as follows. In the early the morning hours of February 6,
2003, the Defendant and two other individuals, Ruland Anthony and Peni Teo, both of
whom were charged with Aggravated Robbery as co-defendants in this case, went to the
7-11 store located at 8400 W. 2700 S. in Magna, UT. The Defendant was a passenger in
the vehicle and Mr. Teo was driving. The driver stopped the vehicle on the street near
the 7-11 parking lot and the Defendant exited the vehicle and went into the store.
(Transcript at 30-32) The Defendant had told the other two co-defendants that he was
going to go inside and get some beer. (Transcript at 32-33) The Defendant went inside
and went right to the beer cooler where he selected two packs of beer and then proceeded
to the door. (Transcript at 61, 79, 81) The Defendant then walked out the door past the
store clerk without paying for the beer. (Transcript at 62 82) The clerk followed the
Defendant outside and he proceeded to make his way to the waiting car. (Transcript at
66)
As the clerk followed the Defendant, one of the other two co-defendants, Ruland
Anthony, who had exited the vehicle after the Defendant went inside the store,
confronted the store clerk. When confronted the store clerk, Terrye Rowland, he
threatened to shoot her if she took another step. (Transcript at 67-68) At no time did
Ruland Anthony brandish a gun or a weapon of any kind and at no time does the store
clerk say that she saw a gun or a weapon of any kind. (Transcript at 83) The Defendant
5

got into the waiting car with the two packs of beer followed by Mr. Anthony and the
three suspects fled the scene. The Defendant was apprehended later that morning without
incident..
SUMMARY OF THE ARGUMENTS
It is the Defendant's first contention that the trial court erred in denying
Defendant's trial counsel's, Clayton Simms, verbal motion/objection to the admission of
testimony or evidence of the alleged threats made to the victim by the Defendant
subsequent to his arrest. Following the Defendant's release from custody and prior to
trial in this matter, the victim alleged that the Defendant and his friends and family had
appeared at the 7-11 where she worked several times and during these encounters the
Defendant threatened her in an attempt to prevent her from testifying against the
Defendant at trial. A new case charging the Defendant with 2 counts of Witness
Tampering was filed by the Salt Lake County District Attorney's Office on September
16, 2003. Prior to trial Mr. Simms filed a Motion for a Bill of Particulars in that case and
on the morning of trial in this case Mr. Simms made an oral motion asking the court to
prohibit the prosecution and its witnesses from presenting evidence or testifying
regarding the alleged incidents of witness tampering. The court denied the request to
prohibit the testimony regarding the alleged witness tampering. Following the trial in this
matter, the Defendant's family retained new counsel and after further investigation into
the alleged witnesses tampering incidents and the credibility of the victim, Terrye
Rowland, the charges stemming from the alleged witness tampering incidents were
6

dismissed due to a lack of evidence. The admission of this evidence and the victim's
testimony at the Defendant's trial in this case unfairly prejudiced the Defendant and had a
direct and negative impact on the outcome of this case.
The Defendant's second contention is that the Defendant's trial counsel was
ineffective in that he failed to properly investigate the Defendant's case and failed to
speak with and secure the attendance of several potential witnesses for the defense
despite having been made aware of the witnesses by the Defendant's wife and family. It
was the information gathered from these witnesses by a private investigator employed by
the Defendant's new counsel as well as interviews of these witnesses conducted by
investigator's for the Salt Lake County District Attorney's Office mat resulted in the
dismissal of the witness tampering charges against the Defendant in the other case. If the
Defendant's trial counsel had called these witnesses to testify at the trial in this case, the
credibility of the victim would have been more effectively attacked which could have
resulted in an outcome more favorable to the Defendant. In particular, the only evidence
present regarding the alleged threat to the victim by the co-defendant was the victim's
testimony. Had the jury found her testimony regarding the alleged threat by the codefendant not to be credible, there would not have been sufficient evidence to support the
verdict of guilty to Aggravated Robbery. It is also the Defendant's contention that his
trial counsel was ineffective due to his failure to object to the jury instructions regarding
the elements of Aggravated Robbery in that they failed to include an element of the
offense.
7

The Defendant's third contention is that the Court erred in instructing the jury on
the elements which the prosecution must prove beyond a reasonable doubt in order to
convict the Defendant of Aggravated Robbery. In particular, the jury instructions given
in this case with regard to the elements of Aggravated Robbery, Instruction # 10 &
Instruction #11, failed to include an essential intent element, i.e. that the Defendant take
the personal property of another "with the purpose or intent to deprive the person
permanently or temporarily of the personal property."

ARGUMENT
I.

THE TRIAL COURT ERRED IN DENYING DEFENSE COUNSEL'S
REQUEST TO PROHIBIT THE PROSECUTION AND
PROSECUTION WITNESSES FROM INTRODUCING
TESTIMONY OR EVIDENCE REGARDING THE ALLEGED
INSTANCES OF WITNESS TAMPERING

It is the position of the Defendant that the court erred in denying defense counsel's
motion to prohibit prosecution witnesses, particularly the victim, from testifying
regarding several alleged incidents of attempted witnesses tampering alleged to have
been committed against the victim, Terrye Rowland, by the Defendant. Prior to trial in
this case, the Defendant was charged in Third District Court by way of a formal
Information charging the Defendant with 2 counts of Witness Tampering.
On the morning of the trial and prior to jury selection, Defendant's trial counsel,
Mr. Simms, made an oral motion to the court to prohibit the prosecution witnesses,
particularly the victim, from testifying regarding alleged incidents of witness tampering
8

which were alleged to have occurred after the initial theft. The victim had alleged that
the Defendant showed up at the 7-11 where she worked and threatened to kill her if she
came to court. Mr. Simms argued that due to the vague and unspecific nature of the
allegations, particularly the victims' inability to specify the dates of the alleged contacts,
the Defendant was prevented from properly defending himself against these allegations.
Mr. Simms further argued that the allegations were irrelevant to the case now before the
court and that the admission of this evidence would be more prejudicial than probative.
After hearing argument from both counsel, the court denied defense counsel's motion
stating that the evidence was probative as a sort of "consciousness of guilt."
It is the position of the Defendant that the court erred in admitting this evidence in
this particular case and that the evidence should have been excluded pursuant to Rule 403
of the Utah Rules of Evidence. Rule 403 states that, "Although relevant, evidence may
be excluded if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence." Rule 403, Utah
R. Evid (emphasis added) Evidence is unfairly prejudicial if it has a tendency to
influence the outcome of the trial by improper means, if it appeals to the jury's
sympathies, arouses its sense of horror, provokes its instinct to punish or otherwise
causes a jury to base its decision on something other than the facts of the case. See State
v. Bartlev, 784 P.2d 1231 (Utah Ct. App. 1989)
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The Information filed in the other case, Third District Court Case # 031906219,
charged the Defendant with committing two separate acts of witness tampering, one in
June 30, 2003, and another in July, 2003. As argued by Mr. Simms, it would be difficult
for the Defendant to defend against the victim's allegations or to present an alibi defense
if the victim is not required to be more specific about the dates of the alleged incidents.
Mr. Simms had filed a Motion for Bill of Particulars in the other case prior to the trial in
this case seeking more specific information about the alleged incidents of witness
tampering which he anticipated the prosecution would attempt to introduce at the trial in
this case. No more specific information had been provided regarding the exact dates of
the alleged incidents of witness tampering. The Defendant had been made aware of
allegations for the dates of June 30, 2003, and July 10, 2003, however at the trial in this
case the victim testified that the fourth occurrence in which the Defendant allegedly
threatened to kill her if she came to court took place near the end of July, 2003. At trial
in this case the victim, Terry Rowland, testified that despite being ordered to stay away
from the 7-11 where the victim worked, the Defendant had gone to the 7-11 four times
and on the fourth time near the end of July 2003, the Defendant had threatened to kill her
if she showed up in court. (Transcript at 76-77)
As such, the introduction of this evidence against the Defendant without giving
him the necessary specifics to allow him to mount a proper defense to these allegations
was fundamentally unfair. The introduction of this evidence, although relevant, should
have been prohibited as its probative value is far outweighed by the unfair prejudice
10

caused by forcing the Defendant to attempt to defend against a \ ague allegatioi 1 vhich
was u -^ -^T'O •

*xie*".>\ J * than the victims own statements. Despite the fact

that the 7-11 where these events are alleged to have occurred has 24 hour video
surveillance, there were no video tapes or other evidence ot the alleged witness tampering
incidents other than the victim's own statements to police and the Defendant had ne\ ei
been advised that there was an alleged incident of witness tampering near the end of July
2004.

xx.

DEFENDANT'S TRIAL COUNSEL WAS INEFFECTIVE
4 The Defendant's Trial Counsel was Ineffective Due to His Failure to
Properly Investigate the Defendant's Case and Potential Defense
Witnesses, and his Failure to Call Witnesses at Trial to Impeach illi
Credibility of the Victim

The Defendant's trial counsel was ineffective due to his failure to adequately
investigate the Defendant's case and present witness testimony impeaching the credibility
Df the s ' ictim despite being ad v ised b;; ' the Defendant's ^ A> ife that there vv ere sev eral
witnesses who could be called to testify at trial who would testify that the victim had a
reputation and character for not being honest and truthful. Furthermore, these potential
i\ itiiesses w ere co-\ v orkers of the < ' ictim \ v ho w oi lid hav e testified that tl le \ ictim had t : 1 i
several different accounts of the events surrounding the alleged robbery and the
subsequent incidents of alleged witness tampering. Such testimony was particular critical
in this case since the only evidence presented at trial regarding the alleged threat made to
the < ' ictim b\ the co -defendant ( vas the victim's own testimony ' I In is. the victin I'S
11

credibility was a critical factor in the jury's decision. If the jury would not have believed
the victim to be a credible witness, they may likewise not have been convinced that the
threat by the co-defendant to shoot her had actually occurred. In turn, the jury may very
well have aquitted the Defendant of Aggravated Robbery since the Aggravated Robbery
charge required the threat or use of a dangerous weapon.
"To establish an ineffective assistance of counsel claim, fa defendant first must
demonstrate that counsel's performance was deficient, in that it fell below an objective
standard of reasonable professional judgement.'" State v. Bluff, 2002 UT 6 6 ^ 29, 52 P.3d
1210 (quoting State v. Litherland 2000 UT 76,1 19, 12 P.3d 92), cert denied, 537 U.S.
1172, 123 S.Ct. 999 (2003). "Second, the defendant must show that counsel's deficient
performance was prejudicial—i.e., that it affected the outcome of the case." Id. (quotations
and citation omitted); see also Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct.
2052, 2064(1984). It is the position of the Defendant that his trial counsel in this case
was ineffective due to the fact that his trial counsel failed to make contact with several
potential defense witness or to call them to testify at trial, nor did he request a
continuance in order to secure their attendance at trial. This failure fell below a
reasonable standard of care for a lawyer and adversely affected the presentation of the
Defendant's case at trial.
Prior to trial, the Defendant's trial counsel, Clayton Simms, had been advised of
the existence of several potential witnesses who could be called to testify at trial
regarding the character and reputation for truthfulness of the victim, Terrye Rowland, as
12
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allegations and charges against the Defendant for allegedly threatening her in an attempt
to get her not testify at trial. At the time of trial in this matter Harold had been charged in
a separate case w ith Witness I ampering for allegedly ' tin eatenii lg the \ Ictini, Tei ry e
R owland. on several occasions following the initial robbery.
As set forth in the affidavits of Rose Netzler, the Defendant's wife, and Tina
Spann, which were attached to the Defendant's Motion for Remand w hich was prev iously
denied, R ose,' Fiiia and R ose' brother J ohn Kamai, met w ith the Defendant's trial
counsel, Clayton Simms, in Mr. Simms' office the day before the Defendant's trial to
discuss his case. During that meeting there was some discussion between Mr. Simms and
Rose regarding die allegations (hat she <md (he Defendant hid been goine to the "' 1 1
where Ms. Rowland worked despite being ordered by the court not to and also that the
Defendant had threatened Ms. Rowland in an attempt to influence her decision to testify
agaii

-

r

frequented the 7-11 because it was near their home and that the store clerk could have
easily mistaken them for the Defendant and his wife, Rose. They also advised Mr.

Ms. Rowland had a reputation for telling false stories and being untruthful and that she
had in fact told several employees differing accounts of the robbery involving the
Defendant ana ... .:ie:cc;..> . * .I.JL.- -e ,:;:umju .1.1.1 .:.e ^c.v::c:;u .IA-JL •. *i-'.e
store and threatened her. Despite these statements, Mr. Simms never asked them for any
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information regarding these potential witnesses and he never made an effort to speak with
or subpoena these witnesses before the Defendant's trial.
Mr. Simms, an experienced defense attorney, should have been well aware that the
credibility of the victim would be a critical issue at the trial as is the case in almost every
criminal trial. Ms. Rowland's credibility was particularly critical in this case as she was
the only witness at the trial who testified directly that there was a threat made to her on
the night of the beer theft by the co-defendant Ruland Anthony. In addition to her
testimony regarding the initial robbery, she was also the only witness who testified at trial
regarding the alleged incidents in which she stated that the Defendant had threatened to
harm her if she came to court. Furthermore, Mr. Simms's oral motion prior to the trial to
prohibit the testimony from the prosecution witnesses about the alleged witness
tempering clearly indicates that he anticipated that the prosecution was going to attempt
to introduce testimony from the victim, Terrye Rowland, regarding the alleged incidents
of witness tampering by the Defendant. Mr. Simms made an oral motion the morning of
trial seeking to exclude such testimony as he knew it would be extremely prejudicial to
the Defendant if it were allowed but that motion was denied by the court.
Despite having been informed that there may be several witnesses willing and able
to come to court and testify regarding Terrye Rowland's reputation for truthfulness as
well as the differing stories she had told other employees regarding the incident involving
Harold Netzler, Mr, Simms called no witnesses at trial to impeach Terrye Rowland's
credibility. Mr. Simms' only attempt at attacking the credibility of Terrye Rowland, the
14
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the alleged threat by Ruland Anthony which turned a run of the mill beer run theft into an
aggravated robbery, was to inquire about a welfare fraud charge which Terry Rowland
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regarding Terrye Rowland's credibility as a witness. In fact, Mr. Simms did not even
request information from the Defendant's wife on how to contact the potential witnesses
so that he could spoke with them to determine how their testimony could benefit the
Defe<
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trial in this case is demonstrated by the fact that the Witness Tampering charges against
the Defendant in Third District Court Case # 031906219 were subsequently dismissed.
The charges were dismissed pi ior to trial • in le to lacl ;: of s < ' idence and the State's belief that the defense witnesses in question rendered the victim, Terrye Rowland's, statements
less than credible and therefore would most likely not result in a conviction on the
witness tampering charges
Following the Defendant's conviction at trial of Aggravated Robbery, his family
gathered up enough money to retain private defense counsel for purposes of sentencing
and appeal of the ± Aggravated Robber)/ coi 1 v iction at id to i epresei it the Defei idant 01 1 the
pending Witness Tampering charges. The Defendant's new defense counsel retained the
services of a private investigator to interview the same witnesses, the victims co-workers
at the 7- : ^ men were mentioned to Mr. Simms by Tina Spann and Johii Kamai. The
defense's private investigator contacted and ' or interv iew ed several witnesses inch iding,
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Cindy Raymond, the other employee who was working with Terrye Rowland on the night
of the alleged robbery, Jenny Littlefield, the manager of the 7-11 store where the robbery
took place, and Allen Larsen, another of Terrye Rowland's co-worker at the 7-11. The
interviews with these witnesses revealed that Terrye Rowland had a very poor reputation
for truthfulness and was less than trustworthy and that she had been untruthful regarding
her statements, particularly with regard to the alleged instances of witness tampering.
After these interviews were conducted, the defendant's new defense counsel contacted
the Salt Lake County District Attorney assigned to the Witness Tampering case and
informed him as to the defense investigator's findings. The District Attorney had its own
investigator speak to the witnesses and after the interviews and further review of the
State's case, the District Attorney moved to dismiss the charges on the grounds that Ms.
Rowland's credibility was questionable and in light of the new witnesses he did not feel
that a trial would result in a conviction. (Please see attached court docket from Third
District Court Case # 031906219-Addenda.)
Clearly the Defendant's trial counsel's failure to contact these critical defense
witnesses fell below a reasonable standard of professional judgment as their testimony
regarding the truthfulness of the prosecution's primary witness could have changed the
outcome of the trial. The effect that the testimony of these defense witnesses who were
not called to testify at trial can only be assumed to have been favorable to the Defendant
as the mere interviews of these witnesses resulted in the dismissal of the Witness
Tampering case before trial. An attorney exercising reasonable care in preparing for trial
16
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jury's determination of guilt. Mr. Simms knew of these witnesses, nonetheless, despite
having been advised of these potential defense witnesses, albeit the day before the trial,
he did not request an\ ii: lfon natioi 1 b\ vv hid 1 to contact the v v itne sses. Nor did IS ii:
Simms make any effort to contact the witnesses to have them appear and testify at the
trial or request a continuance of the trial in order to allow time for him to speak with
these witnesses and to secure their attendance at triai

,...- -a;aire to cot itact it le defense

witnesses or request n o »niinu;ii'Kv fdl hel*ny (he reasonable standard of care for an
attorney handling this type of case and negatively affected the Defendant's trial.

The Defendant's Trial Counsel was Ineffective Due to His Failure to
Object to the Obviously Erroneous Jury Instruction Setting Forth
the Elements of Aggravated Robbery
In the present case the jury instructions setting forth the elements which the
prosecution must prove beyond a reasonable doubt it 1 01 cle 1: to con\ ict the Defendant of Aggravated Robbery was clearly erroneous and the Defendant's trial counsel failed to
object to the deficient instructions. In particular, the jury instructions given in this case
with regard to the elements of Robbery and Aggravated Robbery, Instruction # 10 &
Ii •:•• '" p ~ !

*- *\

;

r essential intent element, i.e. that the Defendant take

the personal property of another "with the purpose or intent to deprive the person
permanently or temporarily of the personal property." (Please see attached copy of Jury
Instrii ictions #'s 10 & 11- ^\ ddenda)

-
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Pursuant to Utah Code Ann. § 76-6-301. Robbery, states in pertinent part that:
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(1) A person commits robbery if:
(a) the person unlawfully and intentionally takes or attempts to take personal
property in the possession of another from his person, or immediate presence,
against his will, by means of force or fear, and with a purpose or intent to deprive
the person permanently or temporarily of the personal property', or
U.C.A. § 76-6-3Gl(emphasis added)
Clearly, in order to convict a Defendant the prosecution must prove each
and every element of the offense for which the Defendant is charged. Due process
"requires that the prosecution prove every element of the charged crimes beyond a
reasonable doubt." State v. Lopes, 1999 UT 24,113, 980 P.2d 191. Furthermore,
Utah Code Ann. § 76-1-501 states that,
(1) A defendant in a criminal proceeding is presumed to be innocent until
each element of the offense charged against him is proved beyond a
reasonable doubt. In absence of such proof, the defendant shall be
acquitted.
(2) As used in this part the words "element of the offense" mean:
(a) The conduct, attendant circumstances, or results of conduct
proscribed, prohibited, or forbidden in the definition of the offense;
(b) The culpable mental state required.
(3) The existence of jurisdiction and venue are not elements of the offense
but shall be established by a preponderance of the evidence.
Failure of Defendant's trial counsel to object to the obviously deficient jury
instructions fell below the reasonable standard of care for an attorney.
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III.

THE COURT ERRED WHEN INSTRUCTING THE JURY ON THE
ELEMENTS THAT THE STATE MUST PROVE IN ORDER TO
CONVICT THE DEFENDANT OF AGGRAVATED ROBBERY

In the present case the Court erred in instructing the jury on the elements which
the prosecution must prove beyond a reasonable doubt in order to convict the uuendant
o:
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to the elements of Robbery and Aggravated Robbery, Instruction # 10 & Instruction #
113 failed to include an essential intent element, i.e. that the Defendant take the personal
property of another1 "with the purpose t •

^ io depi 1 \ i IJ ie \ n i M HI pei i n;n icnl 1 • i »r

temporarily of th = personal proper*'' ~ inc Defendant's trial counsel failed to object to
the jury instructions in question therefore the Defendant raises these issues for the first
time on appeal.
"i -:•"

•

<

<'' **

• . ** ^ n t for the first

time on appeal unless the trial court committed plain error or exceptional circumstances
exist. State v. Arzuelles, 2003 UT h IT 41, 63 P.3d 731. . . . [T]o establish the existence

objected to, the appellant must show the following: (i) An error exists; (ii) the error
should have been obvious to the trial court; and (iii) the error is harmful, i e.; absent the
erroi. ihere is a reasonable likelihood nl' \ more IjiMinhle miicinnij lor ilie iippelhm

i

phrased differently, our confidence in the verdict is undermined." State v. NelsonWaggoner, 94 p.3d 186 (Utah 2004) citing State v. Dunn, 850 P.2d 1201, 1208-09 (Utah
1993). Furthermore, "An error is prejudicial ii it lends io "mislead the |iir\ to the

prejudice of the complaining party or insufficiently or erroneously advise [ ] the jury on
the law." Laws v. Blandinz, 893 P.2d 1083, 1086 (Utah Ct.App.1995) (quotations and
citations omitted) State v. Penn, 94 P.3d 308 (Utah App.,2004.)
In the present case, it is clear that there was an error in the instructions. The jury
instructions clearly failed to include the critical element that the Defendant take the
personal property of another "with the purpose or intent to deprive the person
permanently or temporarily of the personal property." Likewise, the absence of this
critical element from the jury instructions should have been obvious to the court and the
Defendant's attorney as it is clearly set forth in the language Utah Code Ann. § 76-6-301.
Therefore, the first two elements of the plain error analysis have been met.
The third element of the plain error analysis requires that the Defendant show that
the error was harmful. In the present case, the failure to include all of the proper
elements in the instructions for Robbery and ultimately Aggravated Robbery, was
compounded by the fact that the prosecution was asking that the Defendant be found
guilty under an accomplice liability theory pursuant to Utah Code Ann. § 76-2-202.
Utah Code Ann. § 76-2-202 states that, "Every person, acting with the mental state
requiredfor the commission of an offense who directly commits the offense, who solicits,
requests, commands, encourages, or intentionally aids another person to engage in
conduct which constitutes an offense shall be criminally liable as a party for such
conduct." U.C.A. § 76-2-202 (emphasis added) Since the jury was never properly
informed of the mental state required for the commission of a Robbery, the jury was
20

likewise never informed oi ax •.•jqunva ..•:.:

.-.;

-.. •

order to cotiv let the Defendant of Aggravated Robbery under an accomplice liability
theory.
As stated abo\ ^ w .., :.w >oie province of the jury to deten nine if the prosecutioi 1
has pixn ''en the Defendant guilt] • beyond a reasonable doubt by proving each and every
element of the offense for which the Defendant has been charged. In this case the jury
was never properly advised as to all of the necessary elements of the offense of
Aggravated KobU.T\ therefnn: it i/.imiiot In >H1KI Ihiif flu; |iir\ fuiind the Defendant ami• -r
of each and every required element of Aggravated Robbery since they were never
advised of all the necessary elements. This is not a case where the Defendant disagrees
with me wording 01 an instruction hul J jlher a ease uhen.: the jtin was. '-.imply n 1
ii ^

**.• -r i!"

at a required element of the crime. This resulted in a substantial

adverse effect upon the rights of the defendant to have due process of law, a fair jury
trial, and to have a verdict entered b> the jury of guilt beyond a reasonable douhl mi
a ^

• : -•

Ill

\.is charged. Therefore the third prong of

the plain error analysis has been met.
••'• . .

•' •."

'• " .

CuhUAJSH )N

Based on the cii ci lmstances of this ease and the reasons setforthabove, the
Defendant respectfully requests that the court find that his trial counsel was ineffective,
that the court erred in instructing the jury as to the elements - a a^ ., » icn^e ;or

21

:

:x ; ae

was convicted resulting in prejudice to the Defendant, and vacate the Defendant's
conviction and remand this case back to the trial court for a new trial.
DATED this day, March 28, 2005.

, /

Jason Schatz
Attorn€> for Defendant
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CERTIFICATE OF SERVICE
I certify ih.it nil lliis Mnivli ?,S. .7005, I personally mailed and/or hand delivered
two true and correct copies of the foregoing Brief of Appellant to the following:
Rebecca Waldron
Assistant Attorney General
Utah Attorney General's Office
236 State Capitol Building
Salt Lake City, Utah 84114
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ADDENDUM

Utah Code Section 76-1-501
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76-1-501. Presumption of innocence — "Element of the offense11 defined.
(1) A defendant in a criminal proceeding is presumed to be innocent until each element of the offense
charged against him is proved beyond a reasonable doubt. In absence of such proof, the defendant shall be
acquitted.
(2) As used in this part the words "element of the offense" mean:
(a) The conduct, attendant circumstances, or results of conduct proscribed, prohibited, or forbidden in the
definition of the offense;
(b) The culpable mental state required.
(3) The existence of jurisdiction and venue are not elements of the offense but shall be established by a
preponderance of the evidence.
Enacted by Chapter 196, 1973 General Session
Download Code Section Zipped WP 6/7/8 76_01Q25.ZIP 1,952 Bytes
Sections in this Chapter|Chapters in this Title|All_Titles|Legislative Home P_age
Last revised: Tuesday, December 21, 2004

Utah Code Section 76-2-202
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76-2-202. Criminal responsibility for direct commission of offense or for conduct of another.
Every person, acting with the mental state required for the commission of an offense who directly commits
the offense, who solicits, requests, commands, encourages, or intentionally aids another person to engage in
conduct which constitutes an offense shall be criminally liable as a party for such conduct.
Enacted by Chapter 196, 1973 General Session
Download Code Section Zipped WP 6/7/8 76__02008.ZIP 1,740 Bytes
Sections in this Chapter]Chapters in this Title|AH Titles|Legislative Home Page
Last revised: Tuesday, December 21, 2004

Utah Code Section 76-6-301
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76-6-301. Robbery.
(1) A person commits robbery if:
(a) the person unlawfully and intentionally takes or attempts to take personal property in the possession of
another from his person, or immediate presence, against his will, by means of force or fear, and with a purpose
or intent to deprive the person permanently or temporarily of the personal property; or
(b) the person intentionally or knowingly uses force or fear of immediate force against another in the course
of committing a theft or wrongful appropriation.
(2) An act is considered to be "in the course of committing a theft or wrongful appropriation" if it occurs:
(a) in the course of an attempt to commit theft or wrongful appropriation;
(b) in the commission of theft or wrongful appropriation; or
(c) in the immediate flight after the attempt or commission.
(3) Robbery is a felony of the second degree.
Amended by Chapter 112, 2004 General Session
Download Code Section Zipped WP 6/7/8 76_Q70_2LZIP 2,282 Bytes
Sections in this Chapter [Chapters in this Title[All TitleslLegislative Home Page
Last revised: Tuesday, December 21, 2004

Utah Code Section 76-6-302
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76-6-302. Aggravated robbery.
(1) A person commits aggravated robbery if in the course of committing robbery, he:
(a) uses or threatens to use a dangerous weapon as defined in Section 76-1-601;
(b) causes serious bodily injury upon another; or
(c) takes or attempts to take an operable motor vehicle.
(2) Aggravated robbery is a first degree felony.
(3) For the purposes of this part, an act shall be considered to be "in the course of committing a robbery" if it
occurs in an attempt to commit, during the commission of, or in the immediate flight after the attempt on
commission of a robbery.
Amended by Chapter 62, 2003 General Session
Download Code Section Zipped WP 6/7/8 76_07022.ZIP 1,968 Bytes
Sections in this Chapter [Chapters in this Title! All TitleslLegislative Home Page
Last revised: Tuesday, December 21, 2004
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Rule 403. Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time.
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of
cumulative evidence.
ADVISORY COMMITTEE NOTE
This rule is the federal rule, verbatim, and is substantively comparable to Rule 45, Utah Rules of Evidence (1971) except that
"surprise" is not included as a basis for exclusion of relevant evidence. The change in language is not one of substance, since
"surprise" would be within the concept of "unfair prejudice" as contained in Rule 403. See also Advisory Committee Note to
Federal Rule 403 indicating that a continuance in most instances would be a more appropriate method of dealing with
"surprise." See also Smith v. Estelle, 445 F. Supp. 647 (N.D. Tex. 1977) (surprise use of psychiatric testimony in capital case
ruled prejudicial and violation of due process). See the following Utah cases to the same effect. Terry v. Zions Coop. Mercantile
Inst, 605 P.2d 314 (Utah 1979); State v. Johns, 615 P.2d 1260 (Utah 1980); Reiser v. Lohner, 641 P.2d 93 (Utah 1982).

3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH vs. HAROLD AUGUSTIN NETZLER
:ASE NUMBER 031906219 State Felony

CHARGES
Charge 1 - 76-8-508 - TAMPER W/ WITNESS/JUROR
3rd Degree Felony
Disposition: August 27, 2004 Dismissed
Charge 2 - 76-8-508 - TAMPER W/ WITNESS/JUROR
3rd Degree Felony
Disposition: August 27, 2004 Dismissed
CURRENT ASSIGNED JUDGE
DENISE P LINDBERG
PARTIES
Plaintiff - STATE OF UTAH
Represented by: CLARK A HARMS
Also Known As Defendant Represented
Represented
Represented

SHAKE

HAROLD AUGUSTIN NETZLER
by: ROBERT K HEINEMAN
by: CLAYTON A SIMMS
by: JASON A SCHATZ

DEFENDANT INFORMATION
Defendant Name: HAROLD AUGUSTIN NETZLER
Offense tracking number: 13995303
Date of Birth: October 03, 1978
Jail Booking Number: 0324069
Law Enforcement Agency: COUNTY SHERIFF
LEA Case Number: 03-80012
Prosecuting Agency: SALT LAKE COUNTY
Agency Case Number: 03015071
Sheriff Office Number: 232790
Violation Date: June 30, 2003 2703 S 8400 W
ACCOUNT SUMMARY
TOTAL REVENUE

Amount Due:
Amount Paid:
Credit:
Balance:

PAPER BOND TOTALS

Posted:

Printed: 03/28/05 21:31:19
CASE NUMBER 031906219 State Felony

15,.00
15..00
0..00
0..00
50,,000..00

Page 1

Forfeited:
Exonerated:
Balance:

0.00
50,000.00
0.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY
Amount Due:
15.00
Amount Paid:
15.00
Amount Credit:
0.00
Balance:
0.00
NONMONETARY BOND DETAIL - TYPE: Surety
Posted By: American Bail Bonds
Posted:
50,000.00
Forfeited:
0.00
Exonerated:
50,000.00
Balance:
0.00
CASE NOTE
DAO 03015071
PROCEEDINGS
09-16-03
J9-16-03
09-16-03
09-16-03
09-16-03
09-16-03

Judge LINDBERG assigned.
Filed: case filed by Detective D Troester-SLCSO-warrant active
Case filed by kimm
Filed: Information
Notice - WARRANT for Case 031906219 ID 5726798
Warrant ordered on: September 16, 2003 Warrant Num: 981111885
Bail Allowed
Bail amount:
50000.00
09-16-03 Warrant issued
on: September
16, 2003 Warrant Num: 981111885
Bail Allowed
Bail amount:
50000.00
Judge: DENNIS M FUCHS
Issue reason: Based on the probable cause statement.
'^9-24-03 INITIAL APPEARANCE scheduled on September 25, 2003 at 09:00 AM
in Arraignment Jail with Judge ARRAIGNMENT.
09-24-03 Warrant recalled on: September 24, 2003 Warrant num: 981111885
Recall reason: Warrant recalled because defendant was
booked.
09-25-03 Minute Entry Judge:
SHEILA K. MCCLEVE
PRESENT
Clerk:
lauraj
Prosecutor: CHRISTENSEN, VIRGINIA
Defendant not present

Printed: 03/28/05 21:31:20
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:ASE NUMBER 031906219 State Felony

Video
Tape Number:

CD37

INITIAL APPEARANCE

Tape Count: 9:43:56

DEFT RELEASED TO AMERICAN BAIL BOND ON 9/23/03. C/O ARRAIGNMENT
RESET.
10-02-03 INITIAL APPEARANCE scheduled on October 10, 2003 at 09:00 AM in
Arraignment - S31 with Judge ARRAIGNMENT.
1
0-02-03 Note: CLERK WAS UNABLE TO REACH SURETY BY PHONE SO COURT DATE
HAS BEEN FAXED TO THEM.
10-02-03 Note: AMERICAN BAIL BONDS #5948A $50,000 WAS POSTED 9/23/03.
10-02-03 Tracking started for Bond. Review date Oct 10, 2003.
10-02-03 Bond Account created
Total Due:
50000.00
10-02-03 Bond Posted
Non-Monetary Bond:
50,000.00
10-10-03 ROLL CALL scheduled on October 30, 2003 at 02:00 PM in To Be
Determined with Judge BOHLING.
10-10-03 Minute Entry - Minutes for Appointment of Counsel
Judge:
ANN BOYDEN
PRESENT
Clerk:
patd
Prosecutor: LEMCKE, HOWARD R
Defendant
Video
Tape Number:

cd37

Tape Count: 103311

INITIAL APPEARANCE
A copy of the Information is given to the defendant.
The Information is read.
APPOINTMENT OF COUNSEL

Court finds the defendant indigent and appoints Legal Defender
Office to represent the defendant.
Appointed Counsel:
Name: Legal Defender Office
City:
Phone: .
ROLL CALL is scheduled.
Date: 10/30/2003
Time: 02:00 p.m.
Location: To Be Determined
Third District Court
450 South State

Printed: 03/28/05 21:31:21
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CASE NUMBER 031906219 State Felony

_0-10-03
10-14-03
10-20-03
10-20-03
.0-20-03

Salt Lake City, UT 84111 '
Before Judge: WILLIAM B BOHLING
Note: Bail remain AMERICAN
Filed: FILED AFFIDAVIT OF INDIGENCY REVIEWED AND APPROVED BY
JUDGE BOYDEN
Filed: Appearance of Counsel (Robert K. Heineman, for Deft)
Filed: Formal Request for Discovery Pursuant to Rule 16 Of the
Rules of Criminal Procedure
Filed: Notice of Bond Hearing (RC 10-30-03)

10-21-03 Tracking - Bond, changed to Review date Oct 30, 2003.
10-30-03 ROLL CALL scheduled on November 20, 2003 at 02:00 PM in To Be
Determined with Judge DEVER.
10-30-03 Minute Entry - Minutes for Roll Call
Judge:
WILLIAM B BOHLING
PRESENT
Clerk:
terryb
Prosecutor: FISHER, T LANGDON
Defendant
Defendant's Attorney(s): HEINEMAN, ROBERT K
Video
Tape Count: 4.15
HEARING
Roll call continued to 11/20. Conflict counsel needs to be
assigned.
ROLL CALL.
Date: 11/20/2003
Time: 02:00 p.m.
Location: To Be Determined
Third District Court
450 South State
Salt Lake City, UT 84111
Before Judge: L A DEVER
11-05-03 Filed: Motion to Withdraw as Court Appointed Counsel and Notice
of Next Court Appearance
11-10-03 Filed: Notice of appearance of counsel, entry of plea and jury
demand
11-10-03 Filed: Reguest for Discovery
1-20-03 Minute Entry - Minutes for Roll Call
Judge:
L A DEVER
PRESENT
Clerk:
terryb
Prosecutor: UPDEGROVE, KENNETH R
Defendant
Defendant's Attorney(s): SIMMS, CLAYTON A
Video

Printed: 03/28/05 21:31:22
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CASE NUMBER 031906219 State Felony

Tape Count: 2.18
HEARING
COUNT: 2.18
Court Orders Case set for Preliminary Hearing
PRELIMINARY HEARING is scheduled.
Date: 01/22/2004
Time: 09:00 a.m.
Location: Third Floor - S32
Before Judge: REESE, ROBIN W.
11-20-03 Preliminary Hearing scheduled on January 22, 2004 at 09:00 AM
in Third Floor - S32 with Judge REESE.
jl-22-04 Minute Entry - Minutes for Preliminary Hearing

Judge:
ROBIN W. REESE
PRESENT
Clerk:
marlened
Prosecutor: MEISTER, VINCENT B
Defendant
Defendant's Attorney(s): SIMMS, CLAYTON A
Video
Tape Number:

TAPE

Tape Count: 11:39

HEARING
C/0 WITNESSES EXCLUDED FROM COURTROOM
STATE WITNESSTERRY ROWLAND SW & EX
ON STATE MOTION, C/O AMEND COUNT II DATES BETWEEN 7/10/03 TO
7/31/03
STATE RESTS
DEFT ADVISED OF HIS RIGHTS TO MAKE A STATEMENT UNDER OATH
DEFT WAIVED HIS RIGHTS
DEFT MOTION TO DISMISS
C/O MOTION DENIED
C/O BOND EXONERATED, C/O DEFT BOOKED ON $100,000.00 WARRANT
C/O CASE BOUND OVER
DEFT ARRAIGNED; NOT GUILTY PLEA ACCEPTED. CASE NOT RESOLVED. DEFT
TO APPEAR AT SCHEDULING CONFERENCE ON 1/30/04 AT 8:30 A.M. BEFORE
JUDGE LINDBERG
CASE BOUNDOVER
This case is bound over. An Arraignment hearing has been set on
1/30/04 at 8:30 AM in courtroom W46 before Judge DENISE P LINDBERG.
)l-22-04 Note: Case Bound Over
01-22-04 ARRAIGNMENT scheduled on January 30, 2004 at 09:00 AM in Fourth
Floor - W4 6 with Judge LINDBERG.
01-22-04 Notice - WARRANT for Case 031906219 ID 5838100

Printed: 03/28/05 21:31:23
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CASE NUMBER 031906219 State Felony

01-22-04 Warrant ordered on: January 22, 2004 Warrant Num: 981119333
Bail Allowed
Bail amount:
100000.00
01-22-04 Warrant issued on: January 22, 2004 Warrant Num: 981119333 Bail
Allowed
Bail amount:
100000.00
Judge: ROBIN W. REESE
Issue reason: The defendant failed to comply with the
Court's order.
11-22-04 Bond Exonerated
-50,000.00
r±-23-04
Warrant recalled on: January 23, 2004 Warrant num: 981119333
Recall reason: Warrant recalled because defendant was
booked.
01-23-04 Note: Case referred to Judge Lindberg - Deft booked.
^1-23-04 Filed: SUPPLEMENTAL REQUEST FOR DISCOVERY
)l-2 6-04 Note: ARRAIGNMENT calendar modified.
01-30-04 ARRAIGNMENT scheduled on February 27, 2004 at 09:00 AM in
Fourth Floor - W46 with Judge LINDBERG.
01-30-04 Minute Entry - ARRAIGNMENT continued

Page 6 of 12
Judge:
DENISE P LINDBERG
PRESENT
Clerk:
valerieb
Prosecutor: MEISTER, VINCENT B
Defendant
Defendant's Attorney(s): SIMMS, CLAYTON A
Video
Tape Number:

1/30/04

Tape Count: off

CONTINUANCE
The Defendant's counsel CLAYTON A SIMMS has made a motion for
continuance of Arraignment.
The motion is granted.
defense counsel is requesting more time to review an offer made by
the State
ARRAIGNMENT is scheduled.
Date: 02/27/2004
Time: 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
,1-30-04 ARRAIGNMENT Continued.
02-27-04 Minute Entry - Minutes for INCOURT NOTE
Judge:
DENISE P LINDBERG
PRESENT
Clerk:
valerieb

Printed: 03/28/05 21:31:25
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\ASE NUMBER 031906219 State Felony

Prosecutor: MEISTER, VINCENT B
Defendant
Defendant's Attorney(s): HEINEMAN, ROBERT K
Video
Tape Number:

2/27/04

Tape Count: off

the defendant was transported from the ADC, counsel has agreed to
set this matter for trial
PRETRIAL CONFERENCE is scheduled.
Date: 05/07/2004
Time: 09:00 a.m.
Location: Fourth Floor - W4 6
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
JURY TRIAL.
Date: 05/20/2004
Time: 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE

SLC, UT
84114-1860
Berore Judge: DENISE P LINDBERG
O J - 0 1 - 0 4 PRETRIAL CONFERENCE scheduled on May 07, 2004 at 09:00 £M m
Fourth Floor - W46 with Judge LINDBERG.
33-01-04 JJR1 TRIAL scheduled on May 20, 2004 at 09:00 AM in Fourth
Floor - W4 6 with Judge LINDBERG.
- 4-V.4 PRETRIAL CONFERENCE rescheduled on May 28, 2004 at 09:00
AM
Reason: ATD requested continuance..
05-04-04 JURi TRIAL Cancelled.
Reason: ATD requested continuance
05-20-04 Filed: Motion and stipulation for continuance
35-21-04 Fee Account created
Total Due:
15.00
#5-21-04 VIDEO TAPE COPY
Payment Received:
15.00
15-24-04 Filed: Motion to release to pre-trial supervision and r^auest
for hearing
05-24-04 Filed: Substitution of counsel
J5-2J-04 Filed: Defendant's first request for d i s r o v p n
^b-24-04 Filed order: order
Judge
dlmdber
Signed May 21, 2004
35-25-04 Filed. Sucstitution of counsel
35-2.3-04 Filed. Defendant's first request for discovery
05-2b-04 Minute Entry - RULING ON MOTION FOR RELEASE TO PTS
Judge: DENISE P LINDBERG
Clerk: valerieb

tinted:
^SF

03/28/05 "1 "l-°5

P * 7^ 7

NUMBER 031906219 State Felon/

The court orders no action taken until the 5/18 x04 hearing.

Judge DENISE P LINDBERG
-28-04 Minute Entry - Minutes for Pretrial Conference
Judge
DENISE P LINDBERG
PRESENT
Clerk
valerieb
Prosecutor: HARMS, ^L/^RK A
Defendant
Defendant's Attorney(s): JASON £ SCHATZ
Video
Taoe Number:

5/28/04

Tape Count: 9:49 13

HEARING
IAPE: 5/28/04
COUNT: 9:49 13
Defense counsel is requesting a release to Pietrial services
The State believes that based on the degree of the charges and
other charges the defendant has, he is a flight risk and recommend
he remain m custody and increase the bond
AP&P informed the court that the defendant is t"> L - n i ? -1 -tt^ r
on anotner case
The court denies the release based on the facts presented to the
court Bai 1 will remain

Defense counsel is requesting a jury date
the defendant was transported from the ADC
JURY TRIAL is scheduled.
Date: 08/17/2004
Time: 09:00 a.m.
Location: Fourth Floor - W4 6
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
JURY TRIAL.
Date: 08/18/2004
Time: 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG

.-runted: 03/28/05 21:31:26
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PRETRIAL CONFERENCE.
Date: 08/06/2004
Time: 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
05-28-04 JURY TRIAL scheduled on August 17, 200 1 it :**if ti\\ M1 \ - n H ' i
Floor - W4 6 with Judge LINDBERG.
'^5-28-04 JURY TRIAL scheduled on August 18, 2004 at 09:00 AM in Fjurth
Floor - W4 6 with Judge LINDBERG.
05-28-04 PRETRIAL CONFERENCE scheduled on August 06, 2004 at 09:00 AM in
Fourth Floor - W46 with Judge LINDBERG.
J 6 - 1 1 - 0 4 Filed return: Subpoena Duces Tecum
Party Served: Sara Shupe ("-11)
Service Type: Personal
Service Date: June 04, 2004
06-16-04 Filed Request for transcript
06-16-04 Filed Affidavit of impecuniosity
)6-16-04 Filed Motion for order requiring the State to bear the cost of
transcript
06-21-04 Minute Entry - MINUTE ENTRY
Judge: DENISE P LINDBERG
Clerk: valerieb
The Defendant's Motion for Order Requiring State to bear costs of
Preliminary Trascript is returned unsigned. Reasoning Affidavit not
sworn before a notary public or other official empowered to take
notarial acts. Retrurn to Defendant's counsel for proper execution.
Will also wait 10 days to receive State's response.

Page9ol 12
Judge DENISE P LINDBERG
06-21-04 Filed: Memorandum in opposition to defendant's motion for orde^
requiring the state to bear the cost of transcript
06-28-04 Filed: State's memorandum in opposition to defendant's motion
for bill of particulars
07-12-04 Note: Notarized Affidavit of impecuniosity resubmitted to the
court.
07-12-04 Filed: Motion for hearing on defendant's motion for bill of
particulars, motion for State to bear cost of transcript, and
motion for continuance
07-12-04 Filed: Motion and stipulation for continuance
,7-20-04 Filed: Notice to Submit for decision on defendant's motion for
bill of particulars, motion for State to bear cost of
transcript, motion for continuance & request for hearing.

Printed: 03/28/05 21:31:27
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u7-2 0-04 Tracking started for Under advisement. Review date Sep 18,
2004.
07-2 0-04 Minute Entry - MINUTE ENTRY RE: DEFTfS MOTION TO CONTIN
Judge: DENISE P LINDBERG
Clerk: josephl
Defendant's motion to contii me trial setting is granted. Trial was
scheduled for August 17 & 18, 2004. A critical defense witness
will be unavailable for medical reasons. State has stipulated to
continuance. Trial date wi ,3 1 be st ri cken.

Judge DENISE P LINDBERG
•2 0-04 Minute Entry - MINUTE ENTRY RE: MOTION FOR BILL OF PART
Judge: DENISE P LINDBERG
Clerk: josephl
Defendant's Motion for Bill of Particulars is denied. Defendant's
request: for oral argument is denied. Briefing on issue has been
adequate and question presented is squarely controlled by Utah
Supreme Court precedent. State has provided Defendant with all the
information available to the State (as reported by complaining
witness). Moreover, defendant has failed to show how he is
prejudiced by the reference to "on or about" June 30; Defendant's
desire to assert an alibi defense does not suffice as grounds where
the timing of the occurence is not an element of the alleged
offense- See State v. Wilcox, 808 P. 2d 1028, 1033-34. The Court
adopts the analysis outlined in the State's memorandum in
opposition to Defendant's motion for a Bill of Particulars.

Judge DENISE P LINDBERG
07-28-04 Minute Entry - MINUTE ENTRY
Judge: DENISE P LINDBERG
Clerk: josephl

Decision and order denying Defendant Netzler's motion for order
requiring the State to bear the cost of transcript. Because this
court cannot make "factual findings that (are) not supported by the
record evidence, " Id. at 285, it is unable to determine whether
Metzler remains indigent notwithstanding the family support he is
receiving to retain private counsel. Additionally, since Netzler
has failed to provide the Court with any indication of the
costs
associated with transcribing the preliminary hearing, the Court is
unable to determine the reasonableness of his request. Therefore,
the Court DENIES Netzler's Motion. The Court, however, GRANTS
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leave to refile the motion with proper support.

Judge DENISE P LINDBERG
07-28-04 Tracking ended for Under advisement.
07-28-04 JURY TRIAL Cancelled.
Reason: Correct Calendar
07-28-04 PRETRIAL CONFERENCE rescheduled on Jul y 30, 2004 at 09:00 AM
Reason: Correct Calendar.
07-2 9-04 Filed: Motion & Stipulation for release to pre-trial
supervision and request for hearing
07-30-04 SCHEDULING CONF scheduled on August 27, 2004 at 09:00 AM in
Fourth Floor - W4 6 with Judge LINDBERG.
07-30-04 Minute Entry - Minutes for INCOURT NOTE
Judge:
DENISE P LINDBERG
PRESENT
Clerk:
valerieb
Prosecutor: HARMS, CLARK A
Defendant
Defendant's Attorney(s): SCHATZ, JASON A
Video
Tape Number:

7/30/04

josephl

Tape Count: 9:10 09

the defendant was transported from the ADC, The State has put on
the record the reasons why they agree with defense counsels motion
to release. The defendant is release to Pretrial and is to abi de by
all conditions
SCHEDULING CONF is scheduled.
Date: 08/27/2004
Time: 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
08-03-04 Filed: Transcript of preliminary hearing dated 1-22-04, Alan
Smith, CCT
08-0 9-04 Filed: Supervised Release Agreement
08-27-04 Charge 1 Disposition is Dismissed
8-27-04 Charge 2 Disposition is Dismissed

Page
08-27-04 Minute Entry - Minutes for Change of Plea
Judge:
DENISE P LINDBERG
PRESENT
Clerk:
valerieb
Prosecutor: GARDNER, BRIAN J
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Defendant
Defendant's At t o n ie.

.

." .

A

Video
Tape Number:

rt'27''04

Tape Ccu:".1- ": "1 ~ 4 2

on the states motion this matter is dismissed without prejudice.
10-2 3-04 Tracking ended for Bond.
leeannh
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